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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

No.  13,742-T. 

LYDA  TIDWELL,  et  al.,  Plaintiffs, 

vs. 
FREDERICK  I.  RICHMAN,  et  al., 

Defendants. 

MEMORANDUM  OF  DECISION 

This  is  an  action  between  Lyda  Tidwell  and 
Frederick  I.  Richman  each  of  whom  is  a  trustee 
and  trustor  under  a  Declaration  of  Trust.  Plaintiff 
has  brought  suit  asking  this  Court  to  permit  her  to 
void  the  Declaration  of  Trust  and  for  a  distribution 
of  the  assets  of  the  estate  to  the  trustors.  She  claims 
that  the  Trust  is  a  voidable  one  because  of  (1) 
undue  influence  in  the  inception;  (2)  fraud  in  the 
inception;  (3)  fraudulent  and  improper  manage- 
ment; and  (4)  that  after  the  establishment  of  the 
Trust  it  has  been  fraudulently  and  wrongfully  man- 
aged by  the  defendant  to  such  an  extent  that  he 
should  be  removed  as  agent  of  the  trustees  and  the 
Trust  should  be  terminated. 

At  a  pretrial  conference  the  Court  ordered  a  trial 
[2]  upon  the  single  issue  of  w^hether  there  was 
undue  influence  or  fraud  or  both  which  moved  plain- 
tiff to  execute  the  Declaration  of  Trust.  It  was  held 
by  the  Court  that  if  plaintiff  prevail  on  this  issue, 
there  need  not  be  a  trial  as  to  the  later  issue  except 
as  it  might  become  involved  in  distribution  of  the 
estate  to  the  persons   entitled  thereto  and  in  an 
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accounting  which  would  necessarily  be  involved- 
Plaintiff  has  objected  to  this  procedure  on  the  basis 
that  a  showing  of  certain  acts  of  mismanagement 
(which  she  claims  she  is  able  to  show)  will  relate 
back  to  the  things  which  were  done  before  she 
executed  the  Trust  Declaration,  and  will  show  that 
certain  privileges  of  management  which  defendant 
has  under  the  Trust  Declaration  were  in  fact  set  up 
as  they  are  in  order  to  enable  him  to  do  the  sup- 
posedly high-handed  and  improper  acts  of  which 
she  accuses  him.  The  Order  of  the  Court  relating 
to  the  separation  of  issues  for  trial  is  a  provisional 
one.  It  provides  for  a  trial  upon  the  issue  of  void- 
ability of  the  Trust  because  of  undue  influence  and 
fraud  in  the  inception.  Evidence  of  how  the  Trust 
has  been  managed  since  it  has  been  created  has  been 
specifically  excluded  from  the  trial  of  the  issue  re- 
garding imdue  influence  and  fraud  in  the  inception. 
The  Court  has  ruled  that  if  plaintiff  prevail  upon 
the  theory  thus  being  tried,  the  only  need  to  go 
into  acts  of  management  will  be  in  the  accounting. 
The  ruling  was  that  if  plaintiff  cannot  establish  her 
cause  of  action  upon  the  theory  of  wrong  in  the 
beginning,  the  Court  will  still  hold  open  its  findings 
in  that  regard  so  that  if  any  evidence  received  in 
the  course  of  trjdng  the  issue  of  post  execution 
management  and  alleged  fraud  be  relevant  to  what 
has  been  termed  the  First  Issue,  the  Court  would 
not  have  foreclosed  itself  from  consideration  there- 
of in  [3]  making  its  findings.  This  has  brought  the 
ease  to  trial  in  a  posture  where  potentially  plain- 
tiff might  make  out  her  case  on  trial  of  the  First 
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Issue  and  establish  a  right  to  voiding  the  Declara- 
tion of  Trust  and  distribution  of  the  assets  with 
an  accounting.  If  the  evidence  be  insufficient  for 
that  purpose,  she  still  would  have  a  right,  under  the 
terms  of  the  Order  severing  issues  for  trial,  to  con- 
tinue to  try  fraud  in  the  inception  during  the  trial 
of  the  issue  of  mismanagement  and  fraud  on  the 
part  of  the  agent  after  the  Trust  was  executed. 
Trial  of  the  First  Issue  has  occupied  in  excess  of 
19  days  of  testimony  and  argument.  It  therefore 
readily  appears  that  trial  of  the  other  referred  to 
issues  would  also  be  extensive  and  that  it  has  been 
provident  to  sever  the  issues  in  order  to  conserve 
trial  time  with  its  attendant  expense  to  the  liti- 
gants. It  now  appears  that  plaintiff  has  made  out 
her  case  on  her  theory  of  undue  influence  in  the 
inception  of  the  arrangement,  and  the  only  reason 
for  setting  forth  the  limitations  immediately  above 
described  is  to  explain  to  any  reviewing  court  that 
this  case  has  been  tried  upon  a  limitation  as  de- 
scribed. 

The  creation  of  the  Trust  arises  out  of  many  cir- 
cumstances which  include  the  fact  that  Mrs.  Tid- 
well and  Mr.  Richman  were  the  immediate  descend- 
ants of  parents  who  left  considerable  wealth. 

Early  in  the  occurrence  of  circmnstances  which 
led  to  execution  of  the  Declaration  of  Trust,  Lyda 
Tidwell  was  known  as  Lyda  Blythe  Richman  Nagel. 
She  was  at  that  time  the  wife  of  one  Nagel  whom 
she  thereafter  divorced.  She  later  married  Albert 
Ray  Tidwell,  with  her  brother's  grumbling  accept- 
ance of  the  imion.  The  brother  has  always  consid- 
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ered  him  one  of  the  host  of  fortune  hunters  whom 
he  [4]  continually  feared  as  threats  to  the  inherit- 
ance. She  is  a  woman  well  educated  in  Liberal  Arts, 
having  been  graduated  from  well  respected  schools, 
and  holds  some  academic  degrees  indicating  ad- 
vanced education.  Her  education  has  been  predom- 
inantly in  language  and  literature.  Following 
graduation  from  the  last  of  the  schools  which  she 
attended,  she  was  employed  for  a  time  by  the  State 
of  California  in  one  of  the  Relief  Agencies  which 
existed  during  the  depression  years.  Her  position 
was  that  of  Case  Worker  and  at  one  time  she  was 
a  Supervisor  of  Case  Workers.  Apparently  she  did 
vrell  in  that  employment.  She  has  taught  school  in 
one  of  the  South  American  countries  where  she  in- 
structed children  of  resident  American  Nationals. 
Since  her  return  she  has  delivered  public  lectures 
on  her  observations  and  experiences  in  travel. 

Although  making  no  claim  to  being  a  woman  of 
great  physical  beauty,  Mrs.  Tidwell  is  none-the-less 
a  person  of  considerable  personal  charm  and  at- 
traction. It  would  be  expected  that  if  she  were  with- 
out estate,  she  would  still  be  appealing  as  a  pros- 
pect for  matrimony.  This  is  important  here  because 
of  defendant's  long  term  insistence  that  it  is  not 
true.  Defendant  Frederick  I.  Richman  is  her  only 
sibling.  Pie  is  older,  much  more  aggressive,  and  a 
successful  member  of  the  California  State  Bar.  His 
very  considerable  learning  and  ability  in  the  Law 
and  handling  of  property  brought  him  to  a  position 
where  his  parents  had  considerable  trust  in  him  as 
an  advisor  concerning  their  own  affairs,  and  they 
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manifested  a  great  deal  of  pride  in  the  ability  and 
progress  of  their  son.  Throughout  her  youth,  Mrs. 
Tidwell  (first  as  Lyda  Blythe  Richman  and  later 
as  Lyda  Blythe  Richman  Nagel)  held  a  young  sis- 
ter's considerable  admiration  for  the  very  real  and 
proudly  recognized  [5]  accomplishment  and  senior 
standing  in  the  family  of  her  Stanford-trained 
lawyer  brother.  She  thought  of  herself  as  educated 
in  the  gentle  arts  and  of  defendant  as  a  wise,  tech- 
nically trained  master  of  practical  estate  problems. 
He  was  actually  a  man  of  somewhat  testy  and  dom- 
ineering disposition,  inclined  to  be  critical  of  his 
younger  sister's  habits  and  friends.  While  she 
looked  up  to  him,  he  looked  down  upon  her.  The 
parents,  who  were  in  declining  years  (the  father 
having  already  suffered  a  stroke  and  being  under 
some  disability)  had  need  to  rely  for  some  guidance 
in  legal  and  property  affairs,  and  often  looked  in 
part  to  their  accomx)lished  son  for  that  guidance. 
Mrs.  Tidwell  often  accompanied  her  father  and 
brother  on  errands  to  a  rental  property.  She  some- 
times even  collected  some  rents  but  never  became, 
nor  was  trained  to  become,  a  manager  of  income 
property.  The  culture  which  had  been  acquired  by 
their  daughter  Lyda  was  in  the  classical  type  of 
education.  The  brother  had  developed  his  natural 
talents  to  the  extent  that  he  was  a  capable,  well 
trained  lawyer,  having  special  acquaintance  with 
trust  and  related  matters.  He  w^as  given  to  making 
sharp  taunts  toward  his  sister,  expressing  to  her 
that  she  lacked  physical  charm  and  possessed  phy- 
sical disabilities  (which  were  really  non-existent  im- 
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less  she  has  recently  been  remarkably  reconstructed) 
that  would  make  her  undesirable  in  the  marriage 
market  except  to  a  fortune  hunter  to  whom  she 
Yv^ould  have  strong  attraction  solely  because  of  the 
substantial  nature  of  her  then  prospects  of  inherit- 
ance and  later  realization  of  those  prospects.  The 
evidence  indicates  that  Mr.  Richman  did  believe 
that  his  sister  would  be  naturally  attractive  to  for- 
tune hunters  and  did  tend  to  regard  her  male 
friends  as  either  casual  acquaintances  or  direct 
seekers  for  her  financial  bounty.  [6]  He  pointedly 
emphasized  his  view  that  no  one  else  would  be  in- 
terested in  her.  He  did  consider  himself  (rightfully 
so)  a  very  well  educated  and  capable  lawyer.  This 
accomplishment  was  continually  in  plaintiif's  mind. 
Mrs.  Tidwel],  during  the  time  that  she  was  Mrs. 
jSTagel  and  subsequently  unto  the  present  time,  has 
been  plagued  with  occasional,  but  sometimes  very 
substantial,  legal  problems.  She  did  not  get  along 
well  with  her  first  husband  and  ultimately  divorced 
him.  There  was  a  property  settlement  in  the  course 
of  dissolution  of  that  unhappy  marital  union.  She 
lacked  education  and  schooling  in  tax  matters  and 
her  lawyer  brother  possessed  them  to  a  high  degree. 
He  acted  as  her  attorney  in  the  liquidation  of  her 
marital  problem  and  in  the  making  of  her  tax  re- 
turns. The  evidence  shows  that  whenever  she  needed 
a  lawyer,  she  turned  to  her  brother  who  was  ever 
available,  competent  and,  while  a  little  patronizing 
toward  his  sister,  efficient  in  handling  her  legal 
]ieeds.  The  parents  had  been  careful,  prudent  and 
efficient   in  putting  their   affairs  in   order  during 
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their  retirement.  They  were  trustors  under  a  De- 
claration of  Trust  and  although  the  evidence  is 
meager  on  the  point,  it  is  uncontradicted  that  con- 
siderable saving  in  expense  in  the  after  death  set- 
tlement of  their  affairs  was  accomplished  by  the 
fact  that  said  Trust  was  in  existence.  There  is  evi- 
dence that  plaintiff  at  one  time  told  her  brother  that 
since  so  much  in  the  way  of  property  costs  and 
taxation  had  been  saved  by  the  parents'  Trust,  it 
would  be  advantageous  for  the  brother  and  sister 
(now  plaintiff  and  defendant  in  this  action)  to  have 
a  similar  trust.  The  whole  siun  of  evidence,  how^- 
ever,  adds  up  to  the  fact  that  the  brother,  in  early 
life,  gained  something  of  a  mastery  over  his  sister's 
will  in  connection  with  her  thoughts  concerning  her 
estate  and  [7]  that  the  real  suggestion  that  there 
be  a  trust  between  these  siblings,  of  divergent  per- 
sonality and  objectives,  was  adroitly  suggested  by 
the  brother.  It  appears  that  he  always  thought  of 
the  estate  as  something  to  be  guarded,  built  up,  and 
essentially  kept  intact  (although  the  properties  of 
which  it  consisted  might  be  sold  or  exchanged).  His 
thought  was  to  hold  the  basic  fortune  and  some  of 
its  increment  together.  Her  philosophy  was  that  she 
was  a  woman  of  means  and  might  as  well  spend 
some  of  it.  There  is  no  suggestion  in  her  conduct  of 
financial  profligacy,  but  her  brother  was,  and  still 
is,  constantly  fearful  of  dissolution  of  the  estate  he 
has  seen  and  helped  grow.  He  abhors  her  plan  to 
give  up  the  secure  income  derived  from  a  good 
apartment  property  and  collaborate  with  her  hus- 
band in  development  of  a  more  venturesome  busi- 
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ness.  It  is  true  that  the  mere  fact  of  brother  and 
sister  relationship  does  not  in  itself  create  a  fiduci- 
ary status.  It  may  well  be,  and  in  this  case  was,  one 
of  the  ingredients  in  a  fact  situation  leading  to  the 
creation  of  such  a  relationship.  See  Johnson  vs. 
Clark,  7  Cal.  2d  529,  at  pp.  534-535: 

"Plaintiff  and  defendant  are  sisters.  The  relation 
between  sisters  is  not  presumed  to  be  confidential, 
as  is  the  relation  between  husband  and  wife,  parent 
and  child,  attorney  and  client,  but  a  confidential 
relation  between  sisters  may  be  shown  to  exist. 
(Citing  cases)  Blood  relationship  is  an  important 
factor  in  determining  whether  in  fact  a  confidential 
relationship  existed.  (Citing  case,  supra)  Where  it 
is  established  as  a  fact  that  a  confidential  [8]  rela- 
tion exists  between  sisters,  the  rules  governing  con- 
fidential relations  apply,  and  a  presumption  of  un- 
due influence  arises  from  any  transaction  by  which 
the  person  in  the  superior  position  gains  an  advan- 
tage over  the  other.  (Citing  cases.)  Such  transac- 
tions are  constructively  fraudulent,  and  the  burden 
is  cast  upon  the  party  who  has  gained  the  advan- 
tage to  show  fairness  and  good  faith  in  all  re- 
spects. Citing  cases.)".  (Emphasis  in  quoted  ma- 
terial.) 

To  similar  effect  is  Odell  vs.  Moss,  130  Cal.  352, 
where  it  was  said,  at  p.  356: 

"The  relationship  of  brother  and  sister  is  not  in 
itself  a  fiduciary  relation,  but  it  is  a  material  cir- 
cumstance in  considering  the  question  whether,  in 
fact,  such  a  relation  existed.  *  *  *". 
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Having  observed  and  heard  the  brother  and  sister 
as  they  related  their  stories,  each  subjected  to 
searching-  cross-examination,  and  also  having  in 
mind  the  testimony  of  other  witnesses  who  testified 
to  the  point,  the  Court  finds  that  a  fiduciary  rela- 
tionship existed  between  brother  and  sister  in  the 
instant  situation,  from  at  least  the  time  plaintiff 
became  of  age. 

A  still  more  definitely  defined  fiduciary  relation- 
ship has  existed  at  all  times  pertinent  to  the  trans- 
actions in  question  because  of  an  attorney  and  client 
relationship  which  began  during  the  domestic 
trouble  of  plaintiff  with  her  first  husband  and  con- 
tinued until  shortly  before  plaintiff  brought  this 
action.  [9] 

The  basic  rule  is  stated  in  6  California  Jurispru- 
dence 2nd  306,  where  Section  137  says: 

"*  *  *  The  attorney's  relation  to  his  client  is  both 
fiduciary,  committing  the  attorney  to  the  most 
scrupulous  good  faith,  *  *  *". 

This  is  treated  more  fully  at  pages  317-319  of 
the  same  work  where  Section  142  says: 

"*  *  *  An  attorney  at  law  is  not  prohibited  from 
entering  into  any  business  transaction  with  a  client, 
touching  or  not  touching  the  subject  matter  profes- 
sionally entrusted  to  him  by  the  client.  Such  trans- 
actions are,  however,  subject  to  a  close  scrutiny,  and 
they  must  be  shown  to  be  fair  in  all  respects.  The 
attorney  must  prove  that  he  has  given  to  the  client 
all  that  reasonable  advice  against  himself  that  he 
would  have  given  him  against  a  third  person  re- 
garding a  similar  transaction.  Some  cases  go  even 
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further  by  holding  that  the  client  is  entitled  to 
advice  independent  from  that  of  the  attorney 
though  also  stating  that  this  element  alone  is  not 
conclusive.  The  attorney  is  thus  charged  with  the 
so-called  presumption  of  undue  influence. 

"The  presumption  is  based  on  the  fiduciary  char- 
acter of  the  attorney-client  relationship,  and  on  a 
statutory  provision  to  the  effect  that  all  transac- 
tions [10]  between  a  trustee  and  his  beneficiary,  by 
which  the  trustee  obtains  any  advantage,  are  pre- 
su]Tied  to  be  entered  into  without  any  consideration 
and  under  undue  influence.  That  statute  is  applic- 
able to  the  attorney-client  relationship.  The  pre- 
sumption is  to  the  effect  that  'undue  influence'  was 
used  by  the  attorney  in  inducing  the  client  to  enter 
into  the  transaction,  and  that  he  did  not  give  suf- 
ficient consideration  to  the  client.  This  does  not 
mean,  however,  that  a  total  want  of  consideration 
is  presumed.  And,  even  where  the  presumption 
applies,  and  has  not  been  rebutted,  the  transaction 
involved  is  not  void,  but  merely  voidable.  A  typical 
example  of  the  application  of  the  presumption  of 
undue  influence  is  the  case  of  a  will,  drafted  for  a 
client  by  an  attorney  or  under  his  direction  or  in- 
fluence, whereby  a  disposition  is  made  in  favor  of 
the  attorney." 

It  is  of  importance  to  measure  the  facts  of  the 
case  against  a  rule  stated  in  Section  143  of  the  same 
Chapter,  at  pp.  320-321,  as  follows: 

u*  *  *  rpj^g  presumption  of  undue  influence  is  ap- 
plicable only  to  contracts  entered  into  while  the 
attorney-client  relationship  exists ;  it  does  not  apply 
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to  contracts  which  create  the  relationship.  In  nego- 
tiating the  terms  of  the  attorney's  employment,  the 
prospective  client  deals  [11]  with  the  attorney  at 
arm's  length.  *  *  *". 

It  is  uncontradicted  that  plaintiff  consulted  de- 
fendant whenever  she  needed  counsel,  and  there  is 
no  doubt  but  that  a  general  relationship  of  attor- 
ney and  client  existed  at  the  time  critical  to  the 
present  transaction. 

It  is  plain  that  defendant  had  ample  counsel,  and 
while  this  was  entirely  proper,  possibly  necessary 
and,  in  any  event,  wise,  it  is  striking  that  in  enter- 
ing into  the  arrangement  to  which  defendant  now 
seeks  to  hold  plaintiff  for  life,  the  plaintiff  relied 
entirely  upon  defendant.  Under  the  circumstances 
which  created  a  fiduciary  relationship  upon  two 
separate  bases  (amplified  older  brother  and  younger 
sister  and  attorney-client),  it  was  the  definite  duty 
of  Mr.  Richman  to  insist  that  his  sister  have  inde- 
pendent legal  counsel  before  extending  the  general 
relationship  of  attorney  and  client  into  a  lifetime 
employment  of  the  attorney.  This  he  not  only  did  not 
do  but  tended  to  discourage  while  paying  slight  and 
nominal  lip  service  to  the  principle. 

This  leads  to  a  consideration  of  whether  he  has 
carried  his  burden.  Very  definitely  he  has  not.  He 
intended  to  and  did  secure  an  advantage.  He  ob- 
tained a  lifetime  contract  of  employment  at  a  rate 
of  compensation  which,  if  not  absolutely  excessive, 
was  at  least  in  the  upper  limits  of  charges,  and  pro- 
vided  for   permanent   employment   at   fees   which 
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would  not  have  been  agreed  to  by  one  looking  for 
a  trustee  in  an  open  competitive  market. 

Some  apt  language  on  the  general  duty  of  de- 
fendant appears  in  Bacon  vs.  Soule,  19  Cal.  App. 
428,  at  p.  434: 

"The  law  relating  to  the  subject  of  confidential 
relations  has  been  so  often  declared  and  is  generally 
so  well  [12]  understood  that  a  mere  reference  to 
its  underlying  principles  will  suffice  for  the  discus- 
sion and  decision  of  the  paramount  point  presented 
upon  this  aijpeal.  A  'confidential  relation'  in  law 
may  be  defined  to  be  any  relation  existing  between 
parties  to  a  transaction  wherein  one  of  the  parties 
is  in  duty  bound  to  act  with  the  utmost  good  faith 
for  the  benefit  of  the  other  party.  Such  a  relation 
ordinarily  arises  where  confidence  is  reposed  by  one 
X)erson  in  the  integrity  of  another,  and  in  such  a 
relation  the  party  in  whom  the  confidence  is  re- 
posed, if  he  voluntarily  accepts  or  assmnes  to  accept 
the  confidence,  can  take  no  advantage  from  his  acts 
relating  to  the  interest  of  the  other  party  without 
the  latter's  knowledge  or  consent.  A  'fiduciary  re- 
lation' in  law  is  ordinarily  synonymous  with  a  'con- 
fidential relation.'  It  is  also  founded  upon  the  trust 
or  confidence  reposed  hy  one  person  in  the  integrity 
and  fidelity  of  another,  and  likewise  precludes  the 
idea  of  profit  or  advantage  resulting  from  the  deal- 
ings of  the  parties  and  the  person  in  whom  the 
confidence  is  reposed.  (Civ.  Code,  sec.  2219;  [Citing 
cases].) 

"Confidential  relations  are  presumed  to  exist  be- 
tween husband  and  wife,  partners,  and  parent  and 
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child,  priest  [13]  and  parishioner,  principal  and 
agent,  guardian  and  ward,  counsel  and  client,  etc., 
and  in  each  of  said  relations  the  party  in  whom  the 
confidence  is  reposed  must  stand  in  his  dealings 
with  the  other  party  imimpeached  of  the  slightest 
alnise  of  the  confidence  reposed,  and  if  he  derives 
or  claims  any  advantage  from  the  relation,  the  law 
places  upon  him  the  burden  of  showing  that  the 
transaction  out  of  which  the  advantage  arose  was 
fair  and  just  and  fully  understood  and  consented 
to  by  the  party  confiding  in  him.  *  *  *". 

See  also.  Matter  of  Danford,  157  Cal.  425,  at  p. 
429: 

"*  *  *  The  relation  between  attorney  and  client 
is  'a  fiduciary  relation  of  the  very  highest  character, 
and  binds  the  attorney  to  most  conscientious  fidelity 
— uberrima  fides.'  (Cox  vs.  Delmas,  99  Cal.  104,  123, 
[33  Pac.  836].)  It  is  one  which  precludes  the  at- 
torney from  obtaining  any  personal  advantage  by 
abusing  the  confidence  reposed  in  him  by  his  client. 
(In  re  Burris,  101  Cal.  624,  [36  Pac.  101].)  *  *  *" 

It  is  true  that  Danford  charged  high  fees  for 
services  not  rendered,  but  this  is  so  close  to  charg- 
ing higher  fees  for  actual  services,  than  is  ordinar- 
ily charged  for  such  services,  that  the  same  prin- 
ciple is  involved  here  although  in  a  different  degree. 

As  the  relationship  was  already  in  existence  and 
[14]  related  to  future  services,  the  exceptions  men- 
tioned in  Cooley  vs.  Miller  &  Lux,  156  Cal.  510,  will 
not  save  defendant  but  the  general  rules  therein 
stated  must  be  applied  against  him.  See  that  case, 
at  pp.  523,  524: 
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"The  rule  is  well  established  that  the  relation  of 
attorney  and  client  is  confidential  in  character  and 
that  any  contract  entered  into  between  them  while 
that  relation  continues  whereby  the  attorney  ob- 
tains an  advantage  from  the  client,  is  presumed  to 
have  been  made  by  the  client  under  the  undue  in- 
fluence of  the  attorney.  (Kisling  vs.  Shaw,  33  Cal. 
440,  [91  Am.  Dec.  644];  Civ.  Code,  sec.  2235;  1 
Story's  Equity  Jurisprudence,  sees.  310,  311;  2 
Pomeroy's  Equity  Jurisprudence,  sec.  390.)  In  the 
section  cited  Mr.  Pomeroy  says:  'The  presumption 
always  arises  against  the  validity  of  a  purchase  or 
sale  between  the  client  and  attorney  made  during 
the  existence  of  the  relation.  The  attorney  must  re- 
move that  presumption  by  showing  affirmatively  the 
most  perfect  good  faith,  the  absence  of  undue  in- 
fluence, a  fair  price,  knowledge,  intention,  and  free- 
dom of  action  by  the  client,  and  also,  that  he  gave 
his  client  full  information  and  disinterested  advice 
*  *  *  If  all  these  circumstances  are  proved  the  con- 
tract will  stand;  if  not,  it  will  be  defeated  or  set 
aside.'  The  presumption  does  not  apply  to  a  [15] 
transaction  in  which  the  attorney  openly  assumes 
a  hostile  attitude  to  his  client.  (Johnson  vs.  Fese- 
meyer,  3  DeG  &  J.  22.)  Nor  is  it  applicable  to  a 
contract  by  which  the  relation  is  originally  created 
and  the  compensation  of  the  attorney  fixed.  The 
confidential  relation  does  not  exist  until  such  con- 
tract is  made  and  in  agreeing  upon  its  terms  the 
parties  deal  at  arm's  length.  *  *  *" 

See  also,  Felton  vs.  LeBreton,  92  Cal.  457,  at 
p.  469: 
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"While  an  attorney  is  not  prohibited  from  hav- 
ing business  transactions  with  his  client,  yet,  inas- 
much as  the  relation  of  attorney  and  client  is  one 
wherein  the  attorney  is  apt  to  have  very  great  in- 
fluence over  the  client,  especially  in  transactions 
which  are  a  part  of  or  intimately  connected  with 
the  very  business  in  reference  to  which  the  relation 
exists,  such  transactions  are  always  scrutinized 
by  courts  with  jealous  care,  and  are  set  aside  at  the 
mere  instance  of  the  client,  unless  the  attorney  can 
show  by  extrinsic  evidence  that  his  client  acted 
with  full  knowledge  of  all  the  facts  connected  with 
such  transaction,  and  fully  understood  their  effect; 
and  in  any  attempt  by  the  attorney  to  enforce  an 
agreement  on  the  part  of  the  client  growing  out 
of  such  transaction,  the  burden  of  proof  is  always 
upon  the  attorney  to  show  that  the  dealing  [16] 
was  fair  and  just,  and  that  the  client  v/as  fully 
advised.  (Citing  cases.)  In  the  words  of  Lord 
Eldon,  he  must  make  it  manifest  that  he  gave  to  his 
client  'all  that  reasonable  advice  against  himself 
that  he  would  have  given  him  against  a  third  per- 
son.' *  *  *". 

The  Declaration  of  Trust  was,  and  is,  voidable; 
and  as  plaintiff  has  sued  to  set  it  aside  for  the  fore- 
going reasons,  the  Court  holds  that  she  has  estab- 
lished her  case,  and  the  corpus  of  the  Trust  shall  be 
distributed  according  to  the  interests  of  the  Trus- 
tors. All  questions  and  matters,  except  that  the 
Trust  be  set  aside  and  the  corpus  distributed,  are 
expressly  reserved  to  be  treated  in  further  pro- 
ceedings here  in  the  administration  of  a  distribut- 
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ing  receivership  whicli  will  be  ordered  concurrently 
with  this  Memorandum. 

Defendant  has  contended  ratification,  waiver  and 
operation  of  the  Statute  of  Limitations,  because 
of  certain  amendments  made  to  the  Declaration, 
and  certain  consultations  between  plaintiff  and  at- 
torneys in  New  Mexico. 

The  simple  answer  to  all  such  questions  is  that 
the  first  legal  consultations  were  had  respecting 
substitution  of  beneficiaries  upon  plaintiff's  death 
and  did  not  go  at  all  to  the  subject  herein  litigated. 

Acts  which  will  amount  to  undue  influence  aris- 
ing from  an  elaborated  brother-sister  relationship 
are  ordinarily  of  long  rather  than  brief  accumula- 
tion. Undue  influence  did  not  occur  here  in  a  day. 
It  grew  out  of  a  succession  of  acts,  long  continued 
attitudes  and  a  sequence  of  events  which  covered 
a  long  period  of  time.  Conversely,  [17]  it  did  not 
terminate  suddenly.  Plaintiff  was  still  under  its 
influence  when  she  first  went  to  Mr.  Jones  (her 
New  Mexico  attorney)  and  her  employment  of  him 
did  not  search  out  the  vice  in  her  brother's  con- 
duct or  in  the  Declaration  of  Trust  (which  was  in 
proper  form — for  many  others  but  not  this  case). 
Plaintiff  remained  under  the  spell  of  undue  in- 
fluence until  very  shortly  before  the  action  was 
filed.  She  did  not  know  the  extent  of  advantage  her 
brother  had  obtained  until  she  asked  him  to  re- 
nounce it.  It  was  to  her,  a  still  not  fully  known 
quantity.  She  could  not  ratify  what  she  did  not 
understand. 

Although  it  is  clear  that  at  all  times  before  learn- 


Lyda  Tidwell,  Etc.  19 

ing  the  extent  to  which  she  empowered  defendant, 
plaintiff  desired  there  be  a  trust,  the  facts  compel 
a  finding  that  the  advantages  given  her  brother  in 
the  trust  indenture,  and  the  rights  surrendered 
to  him  by  her  therein,  were  not  fully  explained  to 
her  or  understood  by  her.  By  reason  of  defendant's 
long  standing  attitude  toward  her,  including  his  de- 
preciation of  her  marriageability  (except  to  an  ill- 
motivated  fortune  hunter)  she  was,  at  the  time  she 
became  a  trustor,  in  that  condition  of  subordination 
of  her  will  to  him  which  is  colloquially  described  as 
"beaten  down".  Although  she  has  now  emerged  from 
that  state  of  being  dominated,  she  came  out  of  it 
slowly,  just  as  an  anesthesized  person  slowly  re- 
turns to  full  control  of  conscious  action.  It  cannot 
be  said  that  she  ratified  a  single  one  of  defendant's 
acts  after  she  became  free  from  his  domination,  or 
understood  fully  the  trust  instriunent  which  was  so 
disadvantageous  to  her  right  to  have  funds  for  less 
conservative  investment,  if  she  so  chose,  and  which 
gave  him  absolute  control  at  high  fees. 

It  is  established  that  the  three  year  period  of  [18] 
limitation  of  Section  338,  Subsection  4,  of  the  Code 
of  Civil  Procedure  which  provides  that  the  cause 
is  not  "deemed  to  have  accrued  until  the  discovery" 
applies  to  cases  of  constructive  fraud  and  undue 
influence.  Neet  vs.  Holmes,  25  Cal.  2d  447;  Sears 
vs.  Rule,  27  Cal.  2d  131 ;  Victor  Oil  Co.  vs.  Drum, 
184  Cal.  226,  239. 

Where  there  is  a  confidential  relationship  and  the 
cestui  places  reliance  on  the  fiduciary,  the  statute 
does  not  commence  to  run  until  the  tune  of  dis- 
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covery  of  the  fraud.  Hansen  vs.  Bear  Film  Com- 
pany, Inc.,  28  Cal.  2(i  154. 

Rottman  vs.  Rottman,  55  Cal.  App.  624,  states  a 
rule  (at  p.  632)  which  the  Court  need  not  apply 
here  but  which  answers  many  of  defendant's  con- 
tentions : 

"*  *  *  Another  rule  stated  in  the  books  is  that 
the  doctrine  of  laches  is  not  strictly  applied  be- 
tvveen  near  relatives  *  *  *". 

See  also,  Bailey  vs.  New  England  Mut.  Life  Ins. 
Co.,  35  Fed.  Supp.  1007,  at  p.  1010: 

"*  *  *  Accepting  the  agreement  in  the  belief  that 

the  deceased  was  dealing  honestly  with  her,  she  was 
justified  in  resting  in  that  belief,  and  was  not 
called  upon  then  or  thereafter  to  make  independent 
inquiry  as  to  his  good  faitli.  *  *  *".  (Emphasis  in 
quoted  material.) 

and  Sibert  vs.  Shaver,  111  Cal.  App.  2d  833 ;  Craig 
vs.  White,  187  Cal.  489;  Feckenscher  vs.  Gamble, 
12  Cal.  2d  482. 

Counsel  for  plaintiff  will  prepare  Findings  of 
Fact,  Conclusions  of  Law,  and  Judgment,  which 
shall  provide  [19]  for  distribution  of  the  estate  as 
the  interests  of  the  parties  in  the  corpus  shall  be 
determined  by  an  accounting. 

Dated:    This  30th  day  of  November,  1953. 

/s/  ERNEST  A.  TOLIN, 

U.  S.  District  Judge  [20] 

[Endorsed]  :   Filed  November  30,  1953. 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 

Date:  Nov.  30,  1953,  at  Los  Angeles,  Calif. 

Present:  The  Hon.  Ernest  A.  Tolin,  District 
Judge;  Deputy  Clerk:  Wm.  A.  White;  Reporter: 
Marie  Zellner;  Counsel  for  Plaintiff:  Wm.  P. 
Camusi;  Counsel  for  Defendant:  Jos.  T.  Enright. 

Proceedings:  Court  hands  counsel  copies  of  its 
Memorandum  of  Decision,  to  Counsel.  Court  ap- 
points Roy  E.  Hallberg  as  Receiver,  fixes  bond  of 
said  receiver  in  the  amount  of  $75,000,  and  orders 
that  counsel  for  plaintiff  draw  formal  order  of  ap- 
pointment. 

Filed  memo  of  decision. 

EDMUND  L.  SMITH, 
Clerk 
/s/  By   WM.  A.  WHITE, 

Deputy  Clerk  [21] 


[Title  of  District  Court  and  Cause.] 

ORDER  APPOINTING  RECEIVER 

Whereas,  the  undersigned.  Judge  Presiding  in 
the  above  entitled  matter,  has  this  day  signed  and 
filed  a  Memorandum  of  Decision  decreeing  and  or- 
dering the  dissolution  and  termination  of  that  cer- 
tain inter  vivos  trust  dated  November  1,  1945  and 
its  amendments  thereto,  all  executed  by  and  be- 
tween plaintiff  Lyda  Tidwell  and  defendant  Fred- 
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erick  I.  Richman,  heretofore  commonly  known  as 
the  "Richman  Trust,"  and  referred  to  herein  as 
the  "former  Richman  Trust,"  and 

Whereas,  in  the  opinion  of  the  court,  it  is  neces- 
sary and  desirable  that  a  receiver  be  immediately 
appointed  herein  for  the  purposes  of  carrying  out 
the  decree  and  judgment  of  this  court  and  in  the 
best  interests  of  all  parties  and  for  the  protection 
and  preservation  of  the  assets  of  said  former  Rich- 
man  Trust,  and  as  hereinafter  set  out. 

Now,  Therefore,  It  Is  Hereby  Ordered  that  Roy 
E.  Hallberg  be,  and  he  is  hereby  appointed,  re- 
ceiver of  all  the  real  and  personal  [22]  property 
constituting  the  said  former  Richman  Trust;  that 
said  property  includes,  among  other  things,  five 
apartment  houses,  all  located  within  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  State  of  Cali- 
fornia, commonly  known  and  designated  as : 

La  Loma  Apartments,  251  S.  Olive,  Los  Angeles. 

Oliver  Cromwell  Apartments,  418  S.  Normandie, 
Los  Angeles. 

Canterbury  Apartments,  1746  N.  Cherokee,  Los 
Angeles. 

Foimtain  Manor  Apartments,  5165  Fountain  Ave., 
Los  Angeles. 

Western  Arms  Apartments,  1057  S.  Western 
Ave.,  Los  Angeles. 

That  the  trust  also  includes,  among  other  things, 
accounts  receivable  and  funds  in  the  name  and/or 
control  and/or  possession  of  defendant  Frederick 
I.   Richman   as   trustee   on   deposit   in   the   Union 
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Bank  &  Trust  Company  of  Los  Angeles,  and  else- 
where, and  other  assets  which  may  hereinafter  be 
determined  or  indicated  by  the  court. 

It  Is  Further  Ordered  that  said  receiver  be,  and 
he  is  empowered  and  directed  to  forthwith  take 
possession  of  all  of  the  above  properties  and  assets 
and  any  other  properties  or  assets  which  are,  or 
are  determined  to  be,  a  part  of  the  said  former 
Richman  Trust;  and  said  receiver  is  hereby  em- 
powered and  directed  to  take  possession  of  and  to 
manage  and  operate  said  apartment  houses  and 
care  for  and  protect  the  same  and  all  other  prop- 
erties belonging  to  the  said  former  Richman  Trust, 
paying  out  of  trust  funds  the  operating  expenses 
and  proper  and  lawful  liabilities  of  said  property 
and  former  trust,  or  as  ordered  by  the  court  herein. 

It  Is  Further  Ordered  that  said  receiver  be,  and 
he  is  hereby  empowered  and  directed,  to  forthmth 
take  possession  of  all  books  of  account,  records, 
documents,  cancelled  checks,  bank  statements,  cor- 
respondence and  all  files  and  records  pertaining  to 
the  said  former  Richman  Trust  from  the  date  of 
its  inception  to  the  date  hereof  and  in  the  possession 
or  under  the  control  of  defendant  Frederick  I. 
Richman,  his  agents,  attorneys  or  representatives, 
and  the  said  defendant  Frederick  I.  Richman  is 
directed,  and  he  is  ordered,  to  deliver  forthwith  all 
of  said  records  and  docmnents  to  the  said  re- 
ceiver. [23] 

It  Is  Further  Ordered  that  said  receiver  give  a 
sufficient  bond  in  form  and  character  satisfactory 
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to  this  court,  and  in  the  sum  of  $75,000.00,  condi- 
tioned upon  the  faithful  performance  of  his  duties 
as  such  receiver. 

It  Is  Further  Ordered  that  plaintiff  Lyda  Tid- 
well  and  her  attorneys  and  defendants  and  their 
attorneys,  and  all  other  persons  and  each  of  them, 
be  enjoined,  and  they  are  hereby  restrained  from 
disturbing  possession  of  said  receiver  or  in  any 
manner  molesting  the  said  receiver  of  the  said  prop- 
erty, or  interfering  directly  or  indirectly,  with  the 
administration  of  the  receivership. 

It  Is  Further  Ordered  that  said  receiver  shall 
continue  in  his  duties  until  the  distribution  of  the 
assets  of  the  former  Richman  Trust  to  the  parties 
as  their  interests  shall  appear  or  until  further 
order  of  this  court. 

It  Is  Further  Ordered  that  the  receiver  shall  not 
distribute  any  part  of  the  principal  or  income  to 
either  the  plaintiff  Lyda  Tidwell  or  defendant 
Frederick  I.  Richman  without  specific  order  of 
this  court. 

It  Is  Further  Ordered  that  the  said  receiver  con- 
duct and  carry  on  until  the  further  order  of  the 
court,  the  normal  business  and  affairs  of  the  said 
former  Richman  Trust  and  all  matters  incidental 
thereto  or  necessary  in  connection  therewith,  and 
that  any  of  the  parties  hereto,  including  said  re- 
ceiver, may  apply  to  the  court  from  time  to  time 
for  orders  for  the  guidance  or  instructions  of  said 
receiver. 
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Dated  this  30th  day  of  November,  1953. 

/s/  ERNEST  A.  TOLIN, 

Judge  [24] 

[Endorsed] :    Filed  November  30,  1953. 


[Title  of  District  Court  and  Cause.] 

BOND  OF  RECEIVER 
Know  All  Men  By  These  Presents: 

That  we,  Roy  E.  Hallberg,  of  Corona  Del  Mar, 
California,  as  Principal,  and  the  Fidelity  and  De- 
posit Company  of  Maryland,  a  corporation  duly 
incorporated  under  the  laws  of  the  State  of  Mary- 
land, and  authorized  to  act  as  Surety  under  the  act 
of  Congress  approved  August  13,  1894,  whose  prin- 
cipal office  is  located  in  Baltimore,  State  of  Mary- 
land, as  Surety,  are  held  and  firmly  bound  unto  the 
United  States  of  America  in  the  sum  of  Seventy- 
five  Thousand  and  no/100  ($75,000.00)  Dollars,  in 
lawful  money  of  the  United  States,  to  be  paid  to 
the  said  United  States,  for  which  pajrment,  well  and 
truly  to  be  made,  we  bind  ourselves  and  our  heirs, 
executors,  administrators,  successors  and  assigns, 
jointly  and  severally,  by  these  presents. 

The  Condition  of  the  Above  Obligation  Is  Such, 
That,  Whereas  by  an  order  of  the  United  States 
District  Court,  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  duly  made  on  the  1st  day 
of  December,  1953,  in  the  above  entitled  action,  the 
above  Bounden  Roy  E.  Hallberg  was  appointed  Re- 
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ceiver  therein,  and  he  was  ordered  before  entering 
upon  the  discharge  of  his  duties  as  such  Receiver, 
to  [28]  execute  a  bond  according  to  law  in  said  sum 
of  Seventy-five  Thousand  and  no/100  ($75,000.00) 
Dollars ; 

Now,  Therefore,  if  the  said  Roy  E.  Hallberg  as 
such  Receiver,  shall  faithfully  discharge  his  duties 
in  this  action  and  obey  the  orders  of  the  Court 
therein,  then  this  o1)ligation  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  effect. 

In  Witness  Whereof,  the  said  Roy  E.  Hallberg 
has  hereunto  set  his  hand  and  seal  and  the  said 
Company  has  caused  this  bond  to  be  signed  by  its 
Attorney-in-Fact  at  Los  Angeles,  California,  this 
2nd  day  of  December,  1953. 

/s/  ROY  E.  HALLBERG, 
[Seal]  FIDELITY  AND  DEPOSIT   COM- 

PANY OF  MARYLAND, 
/s/  By   ROBERT  HECHT, 
Attorney  in  Fact 

Examined  and  recommended  for  approval  as  pro- 
vided in  Rule  8. 

/s/  JOHN  WHYTE, 
Attorney 

Approved  this  2nd  day  of  December,  1953. 

/s/  ERNEST  A.  TOLIN, 

District  Judge  [29] 

Notary  Public  Verification  attached.  [30] 

[Endorsed] :   Filed  December  2,  1953. 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  AUTHORITY   TO   EMPLOY 

COUNSEL 

To  the  Honorable  Ernest  A.  Tolin,  Judge  of  the 
above  entitled  Court: 

The  verified  petition  of  Roy  E.  Hallberg,  respect- 
fully represents  and  shows  as  follows: 

1.  Petitioner  is  the  duly  appointed,  qualified,  and 
acting  Receiver  of  all  the  real  and  personal  prop- 
erty constituting  the  former  Richman  Trust. 

2.  Petitioner  represents  that  it  is  necessary  for 
him  to  employ  legal  counsel  on  a  general  retainer 
to  represent  him  as  counsel  herein  and  to  advise 
him  concerning  his  powers,  duties,  and  obligations 
as  Receiver,  to  assist  him  in  connection  with  all 
legal  matters  necessary  for  the  protection,  preserva- 
tion or  management  of  the  assets  of  the  former 
Richraan  Trust,  to  assist  him  in  connection  with  the 
preparation  of  petitions  or  reports  to  this  Court, 
including  petitions  for  instructions  to  the  Receiver 
herein,  and  to  act  in  any  and  all  legal  matters  that 
may  arise  in  the  course  of  the  administration  of  the 
assets  of  said  former  Richman  Trust,  when  and  if 
they  do  arise.  [34] 

3.  It  may  be  necessary  for  coimsel  to  appear  in 
and  prosecute  or  defend  suits  or  proceedings,  if 
any,  when  they  arise,  and  to  take  all  necessary  and 
proper  steps  in  other  matters  and  things  involved  or 
connected  with  the  affairs  of  said  former  Richman 
Trust,  if  and  when  the  necessity  exists  therefor. 
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4.  Petitioner  proposes,  upon  the  granting  of  this 
petition,  to  employ  the  firm  of  FitzPatrick  &  Whyte 
and  John  Whyte  as  such  counsel,  and  they  have 
agreed  to  accept  as  compensation  for  any  services 
rendered  to  petitioner  as  counsel  such  reasonable 
amount  as  may  be  allowed  by  this  Court. 

5.  Your  petitioner  is  satisfied  from  the  affidavit 
of  John  Whyte  attached  hereto  that  said  attorneys 
represent  no  interest  adverse  to  him  as  Receiver, 
or  to  any  other  party  hereto,  in  matters  upon  which 
said  attorneys  are  engaged,  and  that  the  employ- 
ment of  said  attorneys  under  a  general  retainer 
would  be  for  the  best  interests  of  the  former  Rich- 
man  Trust. 

Wherefore,  petitioner  prays  approval  of  the  em- 
ployment, as  an  expense  of  administration  herein, 
of  Messrs.  FitzPatrick  &  Whyte  and  John  Whyte 
as  attorneys  for  petitioner  as  Receiver  of  all  the 
real  and  personal  property  constituting  the  former 
Richman  Trust. 


s/  ROY  E.  HALLBERG, 
Receiver 


State  of  California, 
County  of  Los  Angeles — ss. 

John  Whyte,  being  first  duly  sworn,  deposes  and 
says: 

1.  Pie  is  an  attorney  duly  admitted  to  practice 
law  in  the  above  entitled  Court  and  is  a  member  of 
the  firm  of  attorneys,  to  wit,  Messrs.  FitzPatrick  & 
Whyte,  whom  the  Receiver  desires  should  represent 
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him  in  the  above  entitled  proceeding  and  for  whose 
appointment  as  such  attorneys  a  petition  is  being 
presented  and  filed  by  the  Receiver  herein. 

Affiant  and  the  members  of  his  firm  have  not 
been  and  are  not  employed  by  or  connected  with  any 
of  the  parties  to  the  above  entitled  action  or  with 
any  other  person  having  any  interest  adverse  to  the 
Receiver. 

/s/  JOHN  WHYTE 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  December,  1953. 

[Seal]  /s/  ELEANOR  HUMPHREYS, 

Notary  Public  in  and  for  said 
Coimty  and  State  [35] 

[Endorsed]  :   Filed  December  2,  1953. 


[Title  of  District  Court  and  Cause.] 

ORDER  AUTHORIZING  RECEIVER  TO 
EMPLOY  COUNSEL 

Roy  E.  Hallberg,  as  Receiver  of  all  the  real  and 
personal  property  constituting  the  former  Richman 
Trust,  having  filed  his  verified  petition  for  author- 
ity to  employ  counsel  as  an  expense  of  administra- 
tion herein,  and  it  appearing  for  the  reasons  shown 
therein  that  it  is  necessary  for  the  Receiver  to 
employ  counsel,  and  the  name  of  counsel  proposed 
to  be  employed  being  shown  in  said  petition,  and  it 
further  appearing  to  the  satisfaction  of  this  Court 
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that  said  counsel  rei^resent  no  interest  adverse  to 
the  Receiver  or  to  any  of  the  parties  in  the  above 
entitled  action  in  the  matters  upon  which  the  Re- 
ceiver is  to  be  engaged,  and  it  further  appearing 
that  the  employment  of  FitzPatrick  &  Whyte  and 
John  Whyte  would  be  in  the  best  interests  of  all 
parties  hereto,  and  that  this  cause  is  one  justifying 
employment  of  counsel  on  a  general  retainer,  it  is 
Ordered  that  the  Receiver  herein  be  and  he  here- 
by is  authorized  and  directed  to  employ  FitzPatrick 
&  Whyte  and  John  Whyte  of  Los  Angeles,  Califor- 
nia, as  counsel  on  a  general  retainer  as  an  expense  of 
administration  herein  to  represent  him  in  the  mat- 
ters mentioned  in  said  petition,  their  compensation 
[36]  for  any  services  rendered  to  be  such  reason- 
able amount  as  may  be  allowed  by  this  Court. 

/s/  ERNEST  A.  TOLIN, 

Judge  [37] 

Affidavit  of  Service  by  Mail  attached.  [41] 

[Endorsed] :   Filed  December  2,  1953. 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 

Date:  December  2,  1953,  at  Los  Angeles,  Calif. 

Present:  The  Hon.  Ernest  A.  Tolin,  District 
Judge;  Deputy  Clerk:  Wm.  A.  White;  Reporter: 
Virginia  Wright;  Counsel  for  Plaintiff,  Wm.  P. 
Camusi;  Counsel  for  Defendant:  Joseph  T.  En- 
right,  Joseph  L.  Wyatt  and  Walter  L.  Nossman. 

Proceedings:  Ex  parte. 
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Attorney  Enright  moves  the  Court  to  hold  the 
case  in  status  quo,  pending  the  defendants  right  to 
move  for  a  new  trial  or  for  a  rehearing  on  the 
Court's  decision.  Mr.  Enright  further  moves  that 
case  be  held  in  status  quo  during  the  month  of 
December,  relative  to  tax  matters. 

Defendant  further  moves  for  leave  to  "Lodge" 
Notice  of  Appeal  and  that  Court  fix  the  amount  of 
supersedeas  bond. 

It  is  Ordered  that  defendant  is  granted  leave  to 
"Lodge"  Notice  of  Appeal. 

It  Is  Further  Ordered  that  hearing  to  fix  amount 
of  supersedeas  bond  is  continued  to  3:00  p.m.  of 
this  date. 

Lodged  defendant's  Notice  of  Appeal.  Filed  Bond 
of  Receiver  in  the  amount  of  $75,000.  Filed  Oath 
of  Receiver,  Roy  E.  Hallberg. 

Attorney  Nossaman  argues  motion  in  opposition 
to  appointment  of  Receiver,  and  Attorney  for  plain- 
tiff replies  to  said  argimient. 

It  Is  Ordered  that  this  cause  is  continued  to  De- 
cember 3,  1953  at  10:00  a.m.  for  further  hearing. 

Adjourn  4:10  p.m. 

EDMUND  L.  SMITH, 
Clerk 
/s/  By  WM.  A.  WHITE, 
Deputy  Clerk 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 

Date:  December  4,  1953,  at  Los  Angeles,  Calif. 

Present:  The  Hon.  Ernest  A.  Tolin,  District 
Judge;  Deputy  Clerk:  Wm.  A.  White;  Reporter: 
Virginia  Wright;  Counsel  for  Defendant:  Joseph 
L.  Wyatt. 

Proceedings:  Attorney  Wyatt  presents  to  court 
form  of  Notice  of  Apj)eal  defendant  will  file  from 
order  of  court  entered  11/30/53  re:  appointment  of 
Receiver  Pendente  Lite  and  requests  court  to  fix 
amount  of  supersedeas  bond  on  appeal. 

The  court  deems  Mr.  Wyatt's  remarks  as  further 
argument  in  sujjport  of  motion  to  vacate  order  ap- 
pointing Receiver  and  enters  order  denying  said 
motion  and  further  denies  the  motion  to  fix  amount 
of  supersedeas  bond  on  appeal. 

EDMUND  L.  SMITH, 

Clerk 

/s/  By   AYM.  A.  WHITE, 

Deputy  Clerk  [40] 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  AUTHORITY  TO  PAY 
CHRISTMAS  BONUSES 

To  the  Honorable  Ernest  A.  Tolin,  Judge  of  the 
above  entitled  Court: 

The  verified  petition  of  Roy  E.  Hallberg,  by 
John  Whyte,  one  of  his  attorneys,  respectfully  rep- 
resents and  shows  as  follows: 

1.  Petitioner  is  the  duly  appointed,  qualified  and 
acting  Receiver  of  all  the  real  and  personal  prop- 
erty constituting  the  former  Richman  Trust. 

2.  Petitioner  represents  that  in  the  interest  of 
maintaining  harmony,  cooperation  and  good  will  on 
the  i^art  of  the  employees  of  the  five  apartment 
houses  constituting  the  major  portion  of  the  assets 
of  the  former  Richman  Trust,  it  is  desii^able  that 
he  promptly  pay  to  each  of  said  employees  a  Christ- 
mas bonus.  Said  five  apartment  houses  are  as  fol- 
lows : 

Canterbury  Apartment  Hotel,  1746  North  Chero- 
kee, Hollywood  28,  California. 

Fountain  Manor  Apartment  Hotel,  5165  Foun- 
tain Avenue,  Los  Angeles  26,  Calif.  [43] 

Oliver  Cromwell  Apartment  Hotel,  418  South 
Normandie,  Los  Angeles  5,  California. 

Western  Arms  Apartment  Hotel,  1057  South 
Western  Ave.,  Los  Angeles  6,  California. 

La  Loma  Apartment  Hotel,  251  South  Olive,  Los 
Angeles  13,  California. 
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About  41  employees  are  employed  in  said  apart- 
ment houses,  including  a  manager  for  each  apart- 
ment house,  maids,  housekeepers,  desk  clerks,  and 
maintenance  men. 

3.  Petitioner  proposes  to  pay  Christmas  bonuses 
to  said  employees  in  an  aggregate  amount  not  to 
exceed  $600.  He  proposes  to  pay  a  bonus  of  from 
$25.00  to  $50.00  to  the  manager  of  each  said  apart- 
ment house,  the  exact  amount  of  each  such  bonus 
to  be  determined  by  the  manager's  seniority,  her 
value  as  a  manager,  and  the  size  of  the  apartment 
house.  He  further  proposes  to  pay  bonuses  of  from 
$5.00  to  $20.00  to  the  various  maids,  housekeepers, 
desk  clerks,  and  maintenance  men,  the  exact  amount 
of  each  such  bonus  to  be  dependent  upon  their 
seniority  and  the  quality  of  their  work. 

4.  Petitioner  further  represents  that  Christmas 
bonuses  in  approximately  the  same  aggregate 
amount  have  been  paid  to  said  employees  for  sev- 
eral years  last  past. 

5.  Petitioner  is  temporarily  out  of  the  County 
of  Los  Angeles,  State  of  California.  This  petition 
is  made  and  executed  by  and  through  John  Whyte, 
one  of  his  attorneys,  at  his  request. 

Wherefore,  petitioner  prays  that  the  above  en- 
titled Court  make  and  enter  its  order  authorizing 
him  to  pay  Christmas  bonuses  in  an  aggregate 
amount  not  to  exceed  $600  to  the  employees  of  the 
five  apartment  houses  constituting  the  major  por- 
tion of  the  assets  of  the  former  Richman  Trust,  the 
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specific  amount  of  each  bonus  to  be  fixed  in  the  dis- 
cretion of  your  petitioner. 

/s/  ROY  E.  HALLBERG, 
Receiver 
/s/  By   JOHN  WHYTE  [44] 

Duly  Verified.  [45] 

[Endorsed] :    Filed  December  18,  1953. 


[Title  of  District  Court  and  Cause.] 

ORDER  AUTHORIZING  RECEIVER  TO  PAY 
CHRISTMAS  BONUSES 

Upon  reading  and  filing  the  verified  petition  of 
Roy  E.  Hallberg,  Receiver,  by  John  Whyte,  one 
of  his  attorneys,  for  authority  to  pay  Christmas 
bonuses,  and  good  cause  appearing  therefor, 

It  Is  Ordered  that  said  Receiver  be,  and  he  here- 
b}'  is,  authorized  to  pay  Christmas  bonuses  in  an 
aggregate  amount  not  to  exceed  the  sum  of  $600.00 
to  the  employees  of  the  five  apartment  houses  con- 
stituting the  major  portion  of  the  assets  of  the 
former  Richman  Trust,  the  specific  amount  of  each 
bonus  to  be  fixed  in  the  discretion  of  said  Receiver. 

/s/  ERNEST  A.  TOLIN, 

Judge  [46] 

Affidavit  of  Service  by  Mail  attached.  [47] 

[Endorsed]:    Filed  December  18,  1953. 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  AUTHORITY  TO  RENO- 
Vx\TE  INDIVIDUAL  APARTMENTS  LO- 
CATED IN  FIVE  APARTMENT  HOUSES 
INCLUDED  AMONG  ASSETS  OF  FORM- 
ER RICHMAN  TRUST 

To  the  Honorable  Ernest  A.  Tolin,  Judge  of  the 
above  entitled  Court: 

The  verified  petition  of  Roy  E.  Hallberg  respect- 
fully represents  and  shows  as  follows: 

1.  Petitioner  is  the  duly  appointed,  qualified  and 
acting  Receiver  of  all  the  real  and  personal  prop- 
erty constituting  the  former  Richman  Trust. 

2.  The  major  portion  of  the  assets  of  the  former 
Richman  Trust  consists  of  the  following  five  apart- 
ment houses,  to  wit: 

Canterbury  Apartment  Hotel,  1746  North  Chero- 
kee, Hollywood  28,  Calif. 

Fountain  Manor  Apartment  Hotel,  5165  Foun- 
tain Avenue,  Los  Angeles  26,  California. 

Oliver  Cromwell  Apartment  Hotel,  418  South 
Normandie,  Los  Angeles  5,  California.  [48] 

Western  Arms  Apartment  Hotel,  1057  South 
Western  Avenue,  Los  Angeles  6,  Calif. 

La  Loma  Apartment  Hotel,  251  South  Olive,  Los 
Angeles  13,  Calif. 

3.  Many  of  the  individual  apartments  located  in 
each  of  said  apartment  houses,  and  particularly 
those  located  in  the  Western  Arms  Apartment 
Hotel  and  to  a  lesser  extent  those  in  the  Oliver 
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Cromwell  Apartment  Hotel,  are  in  need  of  repair 
and  renovation.  Specifically,  many  of  said  apart- 
ments need  painting,  many  need  new  carpets,  prac- 
tically all  need  new  floor  and  table  lamps,  nearly 
all  of  said  individual  apartments  have  old  fashioned 
kitchen  ranges  concerning  which  the  tenants  con- 
stantly complain,  many  need  new  draperies,  and  the 
chairs  and  sofas  in  some  apartments  need  to  be 
upholstered  and  repaired. 

4.  Petitioner  is  informed  and  believes  and  there- 
fore alleges  that  some  individual  apartments  in  each 
of  said  five  apartment  houses  have  not  been  painted 
or  carpeted  since  the  apartment  house  in  which  they 
are  located  became  a  part  of  the  assets  of  the  former 
Richman  Trust.  In  this  connection  the  Canterbury 
became  a  part  of  the  assets  of  said  former  Richman 
Trust  in  1948,  the  Fountain  Manor  in  1944,  the 
Oliver  Cromwell  in  1950,  the  Western  Arms  in  1941, 
and  the  La  Loma  in  1949. 

5.  Conditions  of  disrepair  vary  greatly  as  among 
the  individual  apartments  in  each  of  the  five  apart- 
ment houses  above  mentioned.  Petitioner  is  of  the 
opinion  that  some  apartments  can  be  placed  in  good 
condition  by  an  expenditure  of  not  more  than  $150. 
Petitioner  is  likewise  of  the  opinion  that  the  maxi- 
mum cost  of  renovation  for  any  one  individual 
apartment  should  not  exceed  $500.  As  a  general 
rule,  petitioner  proposes  to  make  such  renovations 
only  as  individual  apartments  become  vacant,  al- 
though in  a  few  instances  it  may  become  necessary 
to  renovate  an  individual  apartment  while  it  is  still 
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being  occupied  by  a  tenant  in  order  to  keep  the 
tenant  from  vacating  the  apartment. 

6.  Petitioner  represents  to  this  Court  that  repair 
and  renovation  of  the  individual  apartments  in  the 
manner  and  to  the  extent  above  mentioned  [49]  is 
essential  to  the  continued  efficient  and  economical 
operation  of  said  apartment  houses  and  to  the  con- 
servation and  preservation  of  the  same  for  the  fol- 
lowing reasons,  among  others: 

(a)  The  managers  of  said  apartment  houses  have 
complained  to  petitioner  that  because  of  the  poor 
condition  of  many  apartments  in  their  respective 
buildings,  they  are  having  trouble  renting  the  same. 
At  the  present  time  there  are  approximately  eight 
vacancies  at  the  Western  Arms,  two  or  three  vacan- 
cies at  the  Canterbury,  and  two  or  three  vacancies 
at  the  Fountain  Manor.  If  an  apartment  is  allowed 
to  remain  vacant  for  any  extended  period  of  time, 
the  resulting  loss  of  income  will  soon  exceed  the 
cost  of  repair  and  renovation. 

(b)  In  recent  years  there  has  been  considerable 
new  apartment  house  construction;  consequently, 
competition  for  tenants  has  become  keener.  Natur- 
ally prospective  tenants  do  not  w^ant  a  run-dow^n 
apartment  when  a  well-kept  one  of  comparable  size 
and  location  is  available  at  only  a  slightly  higher 
price. 

(c)  When  apartments  become  run-down  and  thus 
must  be  rented  at  lower  prices,  they  attract  a  poorer 
class  of  tenants  which  necessarily  detracts  from  the 
desirability  of  the  apartment  house  as  a  whole.  The 
Oliver  Cromwell,  in  particular,  and  to  a  lesser  de- 
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gree  the  Canterbury,  are  located  in  areas  which 
should  attract  a  high  class  of  tenants.  These  apart- 
ment houses  should,  if  anything,  be  "up-graded"  so 
as  to  take  advantage  of  their  location  rather  than 
be  allowed  to  deteriorate. 

(d)  Poorly  kept  apartments  tend  to  attract  tran- 
sients instead  of  the  more  desirable  semi-permanent 
tenants.  The  difficulties  encountered  in  keeping  an 
apartment  house  filled  to  capacity  are  much  in- 
creased when  the  house  is  compelled  to  cater  to  a 
transient  trade. 

Wherefore,  petitioner  prays  that  the  above  en- 
titled Court  make  and  enter  its  order  authorizing 
him,  as  Receiver  of  all  the  real  and  personal  prop- 
erty constituting  the  former  Richman  Trust,  to 
renovate  individual  [50]  apartments  in  the  five 
apartment  houses  above  mentioned  in  the  manner 
hereinbefore  specified  and  at  a  cost  not  to  exceed 
the  sum  of  $500  for  any  one  apartment. 

/s/  ROY  E.  HALLBERG, 
Receiver 

This  petition  is  granted  following  hearing  in 
open  Court,  January  15,  1952. 

/s/  ERNEST  A.  TOLIN, 

Judge  [51] 

Duly  Verified.  [52] 

[Endorsed] :    Filed  December  30,  1953. 
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[Title  of  District  Court  and  Cause.] 

CONSENT  TO  PETITION  FOR  AUTHORITY 
TO  RENOVATE  INDIVIDUAL  APART- 
MENTS INCLUDED  AMONG  THE  AS- 
SETS OF  FORMER  RICHMAN  TRUST 

To  the  Honorable  Ernest  A.  Tolin,  Judge  of  the 
above  entitled  Court: 

The  verified  petition  of  Roy  E.  Hallberg,  request- 
ing consent  and  autliorization  to  renovate  individual 
apartments  in  ajjartment  houses  included  among  the 
assets  of  the  former  Richman  Trust  has  been  this 
day  duly  received  by  counsel  for  plaintiffs,  and 
after  consideration,  plaintiff  Lyda  Tidwell,  by  and 
through  her  counsel,  does  hereby  consent  to  the 
granting  of  said  petition  upon  the  grounds  and  for 
the  reasons  set  forth  in  the  petition  of  the  said  Roy 
E.  Hallberg. 

That  plaintiff  notes  this  further  evidence  of  the 
imfortunate  conditions  which  were  allowed  to  come 
about  and  exist  in  regard  to  the  "management"  of 
said  former  trust  assets  by  defendant  Richman 
and  feels  that  it  is  apparently  necessary,  in  accord- 
ance with  the  Receiver's  petition,  for  the  proper 
protection  and  preservation  of  her  assets  and  one- 
half  interest  in  the  former  Richman  Trust  that  said 
petition  be  granted,  [53]  j)rovided  that  said  Re- 
ceiver 

1st.  Expend  only  those  sums  and  amounts  to 
carryout  said  work  which  he  believes  are  necessary 
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and  justified  in  maintaining  or  increasing  the 
rental  income; 

2nd.  Shall  make  a  report  each  month,  or  as  the 
court  may  direct,  listing  and  covering  the  cost  of 
such  improvements  or  renovations  for  the  past 
month  or  period;  and 

3rd.  That  such  expenditures  shall  not  be  so  great 
as  to  eliminate  the  possibility,  in  the  not  too  dis- 
tant future,  of  the  regular  distribution  of  some  of 
the  income  from  said  former  tiiist  assets  to  the 
plaintiff,  and  as  may  be  determined  by  the  coiut. 

Dated:  January  8,  1954. 

:maetix.  hahx  ct  camusi 

/s/  By   WILLIAM  P.  CA^ylUSI, 

Attorneys  for  Plaintiff         [54] 

Acknowledgment  of  Service  attached.  [55] 

[Endorsed] :    Filed  January  8.   1954. 


[Title  of  District  Coiut  and  Cause.] 

jrDOMEXT  FOPt  REVOCATION  AXD  AVOID- 
AXXE  OF  TRUST,  AXD  APPOIXTMEXT 
OF  RECEIVER 

The  above  entitled  cause  came  on  for  hearing  as 
to  one  issue  which  had  been  severed  from  others, 
before  the  Honorable  Ernest  A.  Tolin,  judge  pre- 
siding, without  a  jiuy,  and  plaintiff  appealing  in 
person  and  by  her  attorneys,  Laurence  B.  Martin 
and  William  P.  Camusi,  of  Martin,  Hahn  &  Camusi, 
and  defendant  Frederick  I.  Richman  appearing  in 
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person  and  by  his  attorneys,  Joseph  T.  Enright  and 
also  Walter  L.  Nossaman  and  Joseph  L.  Wyatt,  Jr., 
of  Brady,  Nossaman  &  Paulston,  and  the  court  hav- 
ing determined  that  a  number  of  issues  were  in- 
volved in  plaintiff's  Complaint,  all  of  which  in- 
volved defendant  Frederick  I.  Richman,  and  only 
some  of  which  involved  one  or  more  different  and 
other  defendants,  and  the  first  basic  issue  being  that 
of  fraud  and  undue  influence  in  the  execution  of 
the  trust  executed  between  plaintiff  and  defendant 
Frederick  I.  Richman,  and  said  issue  [79]  involving 
plaintiff's  first  claim  for  revocation  and  avoidance 
of  the  trust  and  the  amendments  thereto,  and  said 
claim  pertaining  only  to  plaintiff  and  said  defend- 
ant Frederick  I.  Ricliman,  and  said  issue  having 
been  severed  and  tried  separately  in  the  furtherance 
of  convenience  and  justice,  and  defendant  Freder- 
ick I.  Richman  having  agreed  to  the  severance  of 
said  issue  for  trial,  and  the  court  having  expressly 
directed  the  entry  of  final  judgment  herein  upon 
plaintiff's  claim  for  revocation  and  avoidance  of 
said  trust  and  the  amendments  thereto,  upon  an 
express  determination  that  no  just  reason  for  delay 
exists  in  the  entry  of  judgment  on  said  claim,  and 
the  court  being  fully  advised  in  the  premises. 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed  that  the  said  inter  vivos  trust  dated  No- 
vember 1,  1945,  and  executed  by  and  between  plain- 
tiff Lyda  Tidwell  and  defendant  Frederick  I.  Rich- 
man,  be  and  the  same  is  hereby  ordered  to  be  void, 
dissolved,  cancelled  and  revoked,  and  the  same  is  of 
no  further  force  or  effect ;  and 
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It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  first  amendment  to  said  trust,  dated  Aug- 
ust 3rd,  1948,  and  that  the  second  amendment  to 
said  trust,  dated  November  20th,  1950,  and  each  of 
them,  be  and  the  same  are  hereby  declared  to  be 
void,  dissolved,  cancelled  and  revoked,  and  that  the 
same  are  of  no  further  force  or  effect ;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  i)laintiff  is  entitled  to  the  ownership  and  dis- 
trilnition  to  her,  free  and  clear  of  said  trust  and  the 
amendments  thereto,  and  each  of  them,  of  her  in- 
terest in  the  assets  which  comprised  said  trust,  to- 
gether with  such  additional  assets,  if  any,  as  plain- 
tiff may  be  adjudged  entitled  to  after  an  account- 
ing; and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  a  receiver  shall  be  appointed  to  seize  and  hold 
all  of  the  said  assets  of  the  said  trust  of  November 
1,  1945,  pending  an  accounting,  [80]  and  determina- 
tion of  the  respective  interests  of  the  beneficiaries 
in  the  corpus  of  the  Trust  and/or  pending  the  dis- 
tribution of  said  assets  to  plaintiff  and  defendant  as 
their  interests  may  appear;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  said  receiver  shall  manage,  operate  and  control 
the  assets  of  the  said  trust  in  such  a  manner  as  to 
conserve  and  maintain  insofar  as  possible,  the  status 
quo  of  the  condition,  quality  and  nature  of  said 
assets,  and  each  of  them,  pending  said  accounting 
and  pending  distribution  of  said  assets  to  the  plain- 
tiff and  defendant  as  their  interests  may  appear; 
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and  this  court  retains  jurisdiction  of  this  cause  for 
the  purpose  of  enforcing  this  judgment  and  any 
further  orders  made  herein,  as  well  as  for  the  pur- 
pose of  making  final  disposition  of  other  issues  still 
pending  in  this  cause ;  and  all  questions  of  the  pro- 
portions in  which  plaintiff  and  defendant  own  the 
corpus  and  all  questions  of  accounting  are  reserved. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  plaintiff  is  entitled  to  her  costs  and  disburse- 
ments incurred  in  the  sum  of  $2,364.78. 

Dated  this  21st  day  of  January,  1954. 

/s/  ERNEST  A.  TOLIN, 

Judge  [81] 

[Endorsed] :  Filed  Jan.  21,  1954.  Entered  Jan. 
22,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  WITHIN  WHICH 
RECEIVER  MUST  FILE  HIS  FIRST  RE- 
PORT AND  PETITION  FOR  INSTRUC- 
TIONS, AND  SUPPORTING  AFFIDAVIT 

Upon  reading  and  filing  the  affidavit  of  John 
Whyte  attached  hereto,  and  good  cause  appearing 
therefor : 

It  Is  Ordered  that  the  time  within  which  Roy  E. 
Hallberg,  as  Receiver  of  all  the  real  and  personal 
property  constituting  the  former  Richman  Trust, 
must  file  his  first  report  and  petition  for  instruc- 
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tions  pursuant  to  the  terms  of  Rule  18(b),  Local 
Rules  So.  District,  Calif.,  is  hereby  extended  to  and 
including  March  20,  1954. 

Dated :    January  29,  1954. 

/s/  ERNEST  A.  TOLIN, 

Judge.  [82] 

AFFIDAVIT  OF  JOHN  WHYTE 

John  Whyte,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  and  at  all  times  herein  mentioned 
was  duly  admitted  to  practice  in  the  above  entitled 
Court;  that  he  is  a  partner  in  the  law  firm  of 
FitzPatrick  &  Whyte,  756  South  Broadway,  Los 
Angeles  14,  California;  and  that  he  is  one  of  the 
attorneys  of  record  for  Roy  E.  Hallberg,  as  Re- 
ceiver of  all  the  real  and  personal  property  consti- 
tuting the  former  Richman  Trust. 

Under  the  terms  of  Rule  18(b)  of  Local  Rules  So. 
District,  Calif.,  said  Receiver  is  required,  within 
sixty  days  after  his  appointment,  to  file  with  the 
above  entitled  Court  a  report  and  petition  for  in- 
structions. Said  Receiver  was  appointed  on  or  about 
November  30,  1953.  Said  Receiver  is  unable  to  file 
said  report  and  petition  for  instructions  within  said 
period  of  sixty  days  for  the  following  reasons: 

Affiant  had  expected  to  be  available  during  vir- 
tually the  entire  week  commencing  January  24, 
1954,  for  counsel  with  the  Receiver  and  his  book- 
keeper, Mr.  Roy  Harrison,  with  regard  to  the  prep- 
aration of  said  report  and  petition  for  instructions. 
However,   affiant   was   unexpectedly   detained   in   a 
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hearing  before  Judge  Peirson  Hall  of  the  above 
entitled  Court  during  several  full  days  of  said  week 
and  has  accordingly  been  unable  to  devote  sufficient 
time  to  the  preparation  of  said  report  and  petition 
for  instructions. 

Affiant  has  been  informed  by  Mr.  Roy  Harrison, 
said  Receiver's  bookkeeper,  that  said  Harrison  has 
had  considerable  difficulty  in  assembling  the  ac- 
counting data  which  must  be  included  in  said  report, 
notwithstanding  the  fact  that  he  has  been  working 
up  the  same  for  a  number  of  days.  Said  Harrison 
has  further  informed  your  affiant  that  he  will  be 
unable  to  have  said  accounting  data  in  final  form 
prior  to  some  time  early  in  the  week  commencing 
January  31,  1954. 

Wherefore,  affiant  prays  that  the  time  within 
which  said  Receiver  must  file  said  report  and  peti- 
tion for  instructions  be  extended  to  and  including 
February  8,  1954. 

/s/  JOHN  WHYTE 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  January,  1954. 

[Seal]  /s/  JOSEPH  L.  HERBERT, 

Notary  Public  in  and  for  said 
County  and  State.  [83] 

[Endorsed] :    Filed  February  1,  1954. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPLICATION  AND  MOTION 
FOR  PERMANENT  RECEIVER 

To  Frederick  I.  Richman,  Defendant,  and  to  Jos- 
eph T.  Enright  and  Brady,  Nossaman  &  Paulston, 
His  Attorneys,  and  to  all  known  creditors  of  the 
former  Richman  Trust,  a  correct  list  of  the  names 
and  addresses  of  said  creditors,  who  are  being  given 
notice  hereof,  being  attached  hereto,  marked  Ex- 
hibit "A"  and  expressly  and  by  this  reference  incor- 
porated herein  and  made  an  integral  part  of  this 
notice : 

You  and  Each  of  You  Will  Please  Take  Notice 
that  plaintiff,  Lyda  Tidwell,  will  apply  to  and  move 
the  above  entitled  court,  in  Department  6  thereof, 
on  the  15th  day  of  February,  1954,  at  the  hour  of 
10:00  o'clock  a.m.,  or  as  soon  thereafter  as  counsel 
may  be  heard,  for  the  appointment  of  a  permanent 
receiver  to  take  charge  of  and  conserve  the  assets 
of  the  former  Richman  Trust,  in  such  manner  and 
upon  such  terms  and  conditions,  and  with  such 
authority,  as  the  court  may  determine  fitting  and 
proper. 

The  said  application  and  motion  will  be  made  and 
based  upon  the  [84]  verified  Complaint  on  file  in 
this  cause,  and  upon  all  of  the  papers,  pleadings, 
affidavits,  documents,  minutes  and  all  records  on  file 
or  in  evidence  in  the  above  entitled  cause,  and  upon 
the  Reporter's  Transcript,  and  more  particularly 
upon  a  Memorandum  Decision  signed  by  the  Hon. 
Ernest  A.  Tolin,  judge  of  the  above  entitled  court 
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and  dated  Xovember  30,  1953,  and  upon  the  hear- 
ings or  proceedings  incident  to  and  the  Order  ap- 
pointing a  Temporary  Receiver  of  said  former 
Richman  Trust,  duly  signed  on  November  30,  1953, 
and  on  the  Findings  of  Fact  and  Conclusions  of 
Law  and  the  Judgment  in  favor  of  plaintiff  for  the 
Revocation  and  Avoidance  of  the  Trust  and  Ap- 
pointment of  Receiver,  all  duly  signed  by  the  Hon- 
orable Coui-t  in  the  above  entitled  cause  on  the  21st 
day  of  January,  1954,  and  now  in  file  in  said  case, 
and  finally,  uj^on  any  affidavits  as  may  be  filed  here- 
in, provided  plaintiff  deems  the  same  to  be  either 
necessary  or  appropriate. 

At  the  time  of  the  hearing  and  determination  of 
said  Motion  and  Application,  plaintiff  ^vill  request 
and  seek  the  appointment  of  Roy  E.  Hallberg  to  act 
as  Permanent  Receiver,  he  having  heretofore  been 
designated  as  Temporary  Receiver  in  the  above  en- 
titled cause. 

Dated:     February  4,  1954. 

IMARTIX,  HAHX  &  CAMUSI, 
/s/  By   LAURENCE  B.  MARTIN, 

Attorneys  for  Plaintiff.  [85] 

EXHIBIT  ''A"  ON  MOTION  FOR 
PERMANENT  RECEIVER 

List  of  All  Known  Creditors  of  Former  Richman 
Trust,  Both  Specific  and  Contingent,  at  Close 
of  Business  on  February  2,  1954. 

Arrowhead  &  Puritas  Waters,  Inc.,  1566  East 
Washington  Boulevard,  Los  Angeles  21,  California. 
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Arden  Farms  Co.,  103  South  Ilamel  Road,  Los 
Angeles  48,  California. 

Ace  Specialty  Company,  5285  West  Pico  Boule- 
vard, Los  Angeles,  California. 

Barker  Bros.  Corporation,  818  West  Tth  Street, 
Los  Angeles,  California. 

H.  L.  Byram,  Tax  Collector,  Hall  of  Justice,  Los 
Angeles  12,  California. 

California  Refrigeration  Maintenance  Co.,  5905 
Melrose  Avenue,  Los  Angeles  38,  California. 

Cascade  Laundry,  4414  Santa  Monica  Boulevard, 
Los  Angeles  29,  California. 

Certified  Paint  Co.,  4459  Sunset  Boulevard,  Los 
Angeles  27,  California. 

City  Curtain  &  Blanket  Cleaning  Co.,  5155  South 
Western  Avenue,  Los  Angeles  37,  California. 

Columbia  Pest  Control  Co.,  101  North  Virgil  Ave- 
nue, Los  Angeles  4,  California. 

Crescent  Refining  &  Oil  Co.,  2460  East  Twenty- 
Eighth  Street,  Los  Angeles  58,  California. 

Consolidated  Mattress  Co.,  6912  Santa  Monica 
Boulevard,  Los  Angeles  38,  California. 

Director  of  Internal  Revenue,  Federal  Building, 
Los  Angeles  12,  California. 

Department  of  Employment,  1025  P  Street,  Sac- 
ramento 14,  California. 

Department  of  Water  &  Power,  207  South  Broad- 
way, Los  Angeles,  California. 

Robert  H.  Dulley  and  Co.,  3750  West  Sixth 
Street,  Los  Angeles  5,  California. 

Elevator  Maintenance  Company,  Ltd.,  1316  Glen- 
dale  Boulevard,  Los  Angeles  26,  California. 
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Jesse  M.  Few  Electric,  1515  West  Seventh  Street, 
Los  Angeles  17,  California. 

Fiazer  Bros.  Oil-BuiTier  Company,  1044  South 
Western  Avenue,  Los  Angeles  6,  California. 

Charles  R.  Hadley  Co.,  330  Xo.  Los  Angeles 
Street,  Los  Angeles,  California. 

Rod  Lilly  Plumbing,  2316  H\q)erion  Avenue,  Los 
Angeles  27,  California. 

Los  Angeles  Soap  Co.,  617  East  First  Street,  Los 
Angeles  54,  California. 

MuiTjhy  Bed  Sales  Company,  8048  West  Third 
Street,  Los  Angeles,  California. 

Mutual  Benefit  Life  Insurance  Company  and  its 
correspondent  Pacific  Mortgage  Corp.,  c/o  Pacific 
Mortgage  Corporation,  210  West  Seventh  Street, 
Los  Angeles  14,  California. 

A.  P.  McConnell,  418  South  Xorinandie  Avenue, 
Los  Angeles  5,  California.  [86] 

Walter  C.  Peterson,  City  Clerk,  License  and  Sales 
Tax  Division,  Room  1,  City  Hall,  Los  Angeles  12, 
California. 

Pacific  Telephone  and  Telegraph  Company,  740 
South  Olive  Street,  Los  Angeles,  California. 

Paramount  Cleaning  &  Dyeing  Service,  4368 
West  Third  Street,  Los  Angeles  5,  California. 

Pfeiifer  L'pholstering  Company,  4812  So.  West- 
ern Avenue,  Los  Angeles,  California. 

Frederick  I.  Richman,  926  Subvray  Terminal 
Building,  417  South  Hill  Street,  Los  Angeles,  Cali- 
fornia. 

Simpson's  T^Tiolesale  Lighting  Supplies,  1906 
Thii-d  Avenue,  Los  Angeles  18,  Calif oiTiia. 
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Southern  California  Gas  Company,  810  South 
Flower  Street,  Los  Angeles,  California. 

Western  Union,  741   South  Flower  Street,  Los 

Angeles  17,  California.  [87] 

Affidavit  of  Service  by  Mail  attached.  [88] 

Acknowledgment  of  Service  attached.  [89] 

[Endorsed] :    Filed  Feb.  4,  1954. 
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STATEMENT  OF  REASONS  AND  POINTS 
AND  AUTHORITIES  IN  SUPPORT  OF 
APPLICATION  AND  MOTION  FOR  PER- 
MANENT RECEIVER 

The  nimierous  reasons  justifying  and  requiring 
the  appointment  of  a  receiver  in  accordance  with 
the  Findings  of  Fact  and  Conclusions  of  Law  and 
Judgment,  heretofore  signed  and  filed,  are  so  appar- 
ent as  to  not  require  any  detailed  statement,  since 
they  are  all  so  well  known  to  the  court  and  respec- 
tive parties.  The  Judgment  and  Findings  are  reason 
enough.  Suffice  it  to  say  that  the  irreconcilable  dif- 
ferences between  the  parties,  the  nature  of  the 
charges  made  and  proven  as  against  the  defendant 
Richman,  and  the  necessity  of  protecting  and  pre- 
serving the  estate  and  interest  of  plaintiff  in  the 
former  trust  property  until  the  matter  may  be 
finally  disposed  of  one  w^ay  or  the  other,  all  are  ade- 
quate enough  for  the  imperative  urgency  of  a  per- 
manent receiver. 
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An  additional  reason  for  the  appointment  of  the 
present  receiver  as  a  permanent  receiver  is  because 
of  his  familiarity  with  the  properties  and  the  fact 
that  he  has  now  had  sufficient  experience  to  know 
the  requirements  and  problems  incident  to  the  man- 
agement, care  and  preservation  of  these  [90]  prop- 
erties. Many  of  the  reasons  justifying  and  requir- 
ing the  appointment  of  a  receiver  in  accordance 
with  the  judgment  on  the  issue  already  determined 
are  the  same  as,  or  akin  to,  the  reasons  detailed  in 
the  Points  and  Authorities  heretofore  served  and 
filed  in  support  of  the  appointment  of  a  temporary 
receiver  or  a  receiver  pendente  lite.  Rather  than 
clutter  the  record  with  repetitious  material,  we  re- 
spectfully refer  the  court  and  the  parties  to  the 
Memoranda  of  Points  and  Authorities  previously 
filed  in  support  of  our  application  for  a  receiver, 
and  ])y  this  reference  incorporate  the  points  and 
authorities  mentioned  in  said  briefs  respecting  said 
matter  herein,  as  though  set  forth  here  in  full. 

A  receivership  is  necessary  to  protect  the  inter- 
ests of  all  parties  to  a  joint  venture  or  partnership 
pendente  lite  or  after  judgment. 

Moore  vs.  Oberg,  61  C.  A.  (2d)  216 
McNeil  vs.  Graves,  92  C.  A.  (2d)  371 
Armbrust  vs.  Armbrust,  75  C.  A.  (2d)  272. 

A  receiver  may  be  appointed  to  carry  out  or  pro- 
tect the  integrity  of  a  judgment  rendered: 

In  75  C.  J.  Sec.  692,  it  is  stated: 
"The  court  may  in  its  final  decree  on  the  merits 
appoint  a  receiver  as  a  proper  means  of  enforcing 
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the  decree  and  for  the  purpose  of  protecting  and 
preserving  the  property  so  that  the  decree  may  be 
effective  to  the  fullest  extent  of  the  rights  which  it 
intended  to  fix." 

In  accord:  Hunt  Prod.  Co.  vs.  Burrage,  104  S. 

W.  (2d)  84;  Edwards  vs.  Edwards,  36  S.  W. 

1080,  14  Tex.  Civ.  App.  87;  Stockton  vs.  N.  J. 

Cent.  R.  Co.,  25  Atl.  942,  15  NJEq.  489. 

At  page  1104  of  4  C.  J.  Sec.  it  is  said : 
"The   conservation   or  ^^reservation   of  property 
pending  an  appellate  proceeding  may  be  effected 
through  a  receiver  appointed  for  that  purpose." 
In  accord:  McCarthy  vs.  Kurkjian,  232  Pac. 
161,  69  C.  A.  682.  [91] 

Power  is  inherent  in  the  Federal  Court  to  pre- 
serve property  in  controversy  by  appointment  of  a 
receiver. 

In  re  Reisenberg,  208  U.  S.  90,  109;  52  L.  Ed. 
403;  28  S.  Ct.  219;  Ward  vs.  Central  Trust 
Co.  of  111.,  252  Fed  127. 

Respectfully  submitted, 

MARTIN,  HAHN  &  CAMUSI, 
/s/  By   LAURENCE  B.  MARTIN, 

Attorneys  for  Plaintiff.  [92] 

Acknowledgment  of  Service  attached.  [93] 

[Endorsed]  :    Filed  Feb.  4,  1954. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  EXHIBIT  C 
STIPULATION 

Whereas,  plaintiff,  Lyda  Tidwell,  and  defendant, 
Frederick  I.  Richman,  have  arrived  at  terms  of  an 
agreement  which  will  result,  when  completed,  in  the 
final  settlement  and  disposition  of  the  above  en- 
titled matter,  and, 

Whereas,  Lyda  Tidwell,  plaintiff,  under  said 
agreement,  is  to  purchase  all  of  defendant,  Freder- 
ick I.  Richman's  share  in  the  assets  referred  to  in 
this  trial  as  the  "Richman  Trust",  and  hereinafter 
referred  to  as  the  Richman  Trust,  and  Lyda  Tid- 
well already  having  paid  to  said  Frederick  I.  Rich- 
man  the  sum  of  One  Hundred  Thousand  Dollars 
($100,000.00)  in  pursuance  of  the  terms  of  the  above 
said  agreement,  and  the  parties  hereto  desiring  also, 
in  accordance  with  the  terms  of  said  agreement, 
that  the  Receiver  be  relieved  of  his  responsibilities 
in  connection  with  the  management,  control  and 
possession  of  the  assets  of  the  said  Richman  Trust, 
with  the  exception  of  money  in  ])ank  and  now  under 
the  control  of  the  Receiver;  [94] 

Now,  Therefore,  It  Is  Hereby  Stipulated  by  and 
between  counsel  for  plaintiff,  Lyda  Tidwell,  and  de- 
fendant, Frederick  I.  Richman,  that  the  Receiver, 
Roy  E.  Hallberg,  be  relieved  of  the  possession,  con- 
trol and  management  of  the  assets  of  the  said  Rich- 
man  Trust,  excepting  funds  in  bank  and  under  the 
control  of  said  Receiver,  as  of  five  o'clock  Sunday, 
February  28,  1954,  and  that  plaintiff,  Lyda  Tidwell, 
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be  given  possession,  control  and  management  of  all 
the  assets  of  the  Richman  Trust  with  the  exception 
of  money  in  bank,  as  above  stated,  and  that  all 
books  and  records  now  in  the  possession  of  the  Re- 
ceiver, Roy  E.  Hallberg,  remain  in  their  present 
location  at  the  Oliver  Cromwell  Apartments,  418 
South  Normandie,  Los  Angeles,  California,  and  that 
the  same  be  not  removed  therefrom  pending  final 
settlement  of  the  above  entitled  matter,  and  that  the 
court  make  an  order  for  the  purpose  of  carrying 
this  Stipulation  into  effect. 
Dated:    February  26,  1954. 

BRADY,  NOSSAMAN  & 

PAULSTON  and 
JOSEPH  T.  ENRIGHT, 
/s/  By   JOSEPH  T.  ENRIGHT, 

Attorneys  for  defendant,  Frederick 
I.  Richman. 
MARTIN,  HAHN  &  CAMUSI, 
/s/  By   WILLIAM  P.  CAMUSI, 
Attorneys  for  plaintiff, 

Lyda  Tidwell.  [95] 

[Endorsed] :    Filed  Feb.  26,  1954. 
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DEFENDANTS'  EXHIBIT  D 

ORDER 

Whereas,  plaintiff,  Lyda  Tidwell,  and  defendant, 
Frederick  I.  Richman,  have  agreed  to  the  terms  of  a 
settlement  disposing  of  the  above  entitled  matter, 
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and  said  plaintiff  and  defendant  are  desirous  of  re- 
lieving the  Receiver  of  possession,  control  and  man- 
agement of  the  assets  formerly  designated  and  re- 
ferred to  as  the  Richman  Trust,  with  the  exception 
of  money  in  bank  and  under  the  control  of  the  Re- 
ceiver ; 

Now,  Therefore,  It  Is  Hereby  Ordered,  that  the 
Receiver,  Roy  E.  Hallberg,  shall  be  relieved  of  his 
active  duties  of  management,  control  and  possession 
of  the  assets  known  as  the  Richman  Trust,  as  of 
five  o'clock  p.m.,  Sunday,  February  28,  1954,  and 
that  the  said  Receiver,  Roy  E.  Hallberg,  his  agents 
and  employees,  and  all  other  agents,  servants  and 
employees  of  the  Richman  Trust,  give  over  control 
and  possession  to  Lyda  Tidwell,  plaintiff,  of  all  the 
assets  of  the  said  Richman  Trust,  excepting  money 
in  bank  and  under  the  control  of  the  said  Receiver, 
but  [97]  including  all  other  said  assets  of  the  Rich- 
man  Trust  and  the  following  apartment  houses  and 
their  contents: 

La  Loma,  located  at  251  South  Olive  Street,  Los 
Angeles,  California; 

Fountain  Manor,  located  at  5165  Fountain  Ave- 
nue, Los  Angeles,  California; 

Oliver  Cromwell,  located  at  418  South  Norman- 
die  Avenue,  Los  Angeles,  California; 

Western  Arms,  located  at  1057  South  Western 
Avenue,  Los  Angeles,  California;  and 

Canterbury,  located  at  1746  No.  Cherokee,  Los 
Angeles,  California. 
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It  Is  Further  Ordered,  that  plaintiff,  Lyda  Tid- 
well,  shall  have  exclusive  possession,  control  and 
management  of  the  above  described  assets,  begin- 
ning at  5  o'clock  -p.m.,  Sunday,  February  28,  1954. 

It  Is  Further  Ordered,  that  the  books  and  records 
pertaining  to  the  Richman  Trust  and  the  assets 
therein  shall  be  given  into  the  possession  and  con- 
trol of  plaintiff,  Lyda  Tidwell,  but  shall  remain  in 
their  present  location  in  the  Oliver  Cromwell  Apart- 
ments, and  neither  plaintiff,  Lyda  Tidwell  nor  de- 
fendant, Frederick  I.  Ricliman,  nor  any  other  per- 
son, shall  remove  the  said  books  and  records,  or  any 
part  thereof,  from  said  location  until  further  order 
of  court,  and  all  records  shall  remain  in  their  pres- 
ent status  except  for  legitimate  entries  and  trans- 
actions to  be  made  therein  in  the  course  of  the  man- 
agement of  the  assets  formerly  known  as  the  Rich- 
man  Trust. 

It  Is  Further  Ordered,  that  said  books  and  rec- 
ords shall  be  made  available  at  all  reasonable  times 
to  the  said  Receiver,  Roy  E.  Hallberg,  for  the  pur- 
pose of  preparing  his  accounting  for  presentation 
to  the  court. 

Dated:    February  26,  1954. 

/s/  ERNEST  A.  TOLIN, 

Judge  [98] 

[Endorsed]:    Filed  Feb.  26,  1954. 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  ALLOWANCE  OF  FEES  TO 
ATTORNEYS  FOR  RECEIVER 

To  the  Honorable  Ernest  A.  Tolin,  Judge  of  the 
above  entitled  Court: 

Come  now  Messrs.  FitzPatrick  &  Whyte  and 
John  Whyte,  as  attorneys  for  Roy  E.  Hallberg,  as 
Receiver  of  all  the  real  and  personal  property  con- 
stituting the  former  Richman  Trust,  and  for  their 
petition  for  allowance  of  fees  for  legal  services 
heretofore  necessarily  performed  by  them  for  and 
on  behalf  of  said  Receiver  from  and  after  Novem- 
ber 30,  1953,  to  and  including  March  17,  1954,  re- 
spectfully represent  and  show  as  follows: 

1.  Richard  FitzPatrick  and  John  Whyte  are  and 
at  all  times  herein  mentioned  were  attorneys  duly 
admitted  to  practice  law  in  the  above  entitled  Court, 
and  they  are  and  at  all  times  herein  mentioned  were 
engaging  as  co-partners  in  the  general  practice  of 
the  law  under  the  firm  name  of  FitzPatrick  & 
Whyte,  with  offices  at  756  South  Broadway,  in  the 
City  of  Los  Angeles,  State  of  California.  Richard 
FitzPatrick  was  duly  admitted  to  practice  law  in  all 
courts  of  the  State  of  California  in  December  1917, 
and  ever  since  [100]  September  1919,  he  has  prac- 
ticed law  continuously  in  this  state.  John  Whyte 
was  duly  admitted  to  practice  law  in  all  courts  of 
the  State  of  California  in  January  1941,  and  ever 
since  that  time,  with  the  exception  of  a  period  com- 
mencing in  July  1941,  and  ending  in  December  1942, 
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he  has  practiced  law  continuously  in  this  state. 

2.  Petitioners  FitzPatrick  &  Whyte  and  John 
Whyte  are  and  ever  since  December  2,  1953,  have 
been  the  duly  authorized  and  acting  attorneys  for 
Roy  E.  Hallberg,  as  Receiver  of  all  the  real  and 
personal  property  constituting  the  former  Richman 
Trust,  said  Roy  E.  Hallberg  being  sometimes  here- 
inafter referred  to  as  "the  Receiver."  In  this  con- 
nection petitioners  allege  that  on  December  2,  1953, 
the  Receiver  duly  petitioned  this  Court  for  author- 
ity to  employ  legal  counsel  to  advise  him  concern- 
ing his  powers  and  duties  as  Receiver,  to  assist  him 
in  connection  with  all  legal  matters  necessary  for 
the  protection,  preservation  or  management  of  the 
assets  of  the  former  Richman  Trust,  to  assist  him 
in  connection  with  the  preparation  of  petitions  or 
reports  to  this  Court,  and  to  act  generally  in  any 
and  all  legal  mattei's  that  might  arise  in  the  course 
of  his  administration  of  said  assets.  On  December 
2,  1953,  by  order  duly  signed  and  filed,  this  Court 
authorized  and  directed  the  Receiver  to  employ 
Messrs.  FitzPatrick  &  Whyte  and  John  Whyte  of 
Los  Angeles,  California,  as  legal  counsel  on  a  gen- 
eral retainer  and  as  an  expense  of  administration 
herein,  to  represent  him  in  the  matters  specified  in 
tbe  above  mentioned  petition,  and  the  Receiver  did 
immediately  employ  said  counsel. 

3.  In  anticipation  of  and  pursuant  to  said  em- 
ployment above  referred  to  in  Paragraph  2,  peti- 
tioners have  necessarily  performed  legal  services  for 
and  on  behalf  of  the  Receiver  from  and  after  No- 
vember 30,  1953,  to  and  including  March  17,  1954, 
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in  connection  with  the  conduct  and  carrying  on  by 
the  Receiver  of  the  normal  business  and  affairs  of 
the  former  Richman  Trust  and  matters  incidental 
thereto.  Petitioners  have  devoted  a  total  of  91  hours 
of  attorneys'  time  to  the  performance  of  said  legal 
services  as  shown  on  daily  time  sheets  kept  by  at- 
torneys in  the  offices  of  FitzPatrick  &  Whyte.  Of 
this  total  of  91  hours  of  attorneys'  time,  88.8  hours 
are  allocable  to  the  services  [101]  of  John  Whyte 
and  2.2  hours  are  allocable  to  the  services  of  Rich- 
ard FitzPatrick. 

4.  The  nature  of  said  legal  services  which  have 
been  necessarily  so  performed  by  petitioners  is  like- 
wise shown  on  said  daily  time  sheets  and  is  as  fol- 
lows: 

Nature  of  Legal  Services  Performed 
Date— 1953 

November  30 — Conference  with  Hallberg  re  his 
appointment  as  Receiver.  Study  of  Judge  Tolin's 
memorandum  of  decision  in  the  above  entitled  ac- 
tion. Conference  with  Judge  Tolin  and  Hallberg  re 
duties  of  Receiver  and  his  attorneys. 

December  1 — Conference  with  Hallberg  and  offi- 
cers of  Union  Bank  &  Trust  Co.  re  change  of  for- 
mer Trust's  bank  account  to  name  of  Hallberg,  as 
Receiver  of  Assets  of  Former  Richman  Trust  and 
re  proper  accounting  for  checks  written  by  plaintiff 
Tidwell  or  defendant  Richman  prior  to  Hallberg's 
appointment  as  Receiver.  Whyte  accompanied  Hall- 
berg on  visits  to  La  Loma,  Fountain  Manor,  Can- 
terbury and  Western  Arms  Apartment  Hotels 
where  they  conferred  with  the  managers  re  change 
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in  administration  of  former  Trust  properties,  col- 
lection of  rents,  etc. 

December  2 — Prepared  petition  and  order  for 
appointment  of  FitzPatrick  &  Whyte  and  John 
AVhyte  as  attorneys  for  Receiver.  Conference  with 
Hallberg  re  his  bond  as  Receiver  and  making  ar- 
rangements with  Fidelity  and  Deposit  Co.  of  Mary- 
land re  issuance  of  bond.  Telephone  call  to  Camusi 
(one  of  plaintiff's  attorneys)  for  information  re  lat- 
est developments  in  appointment  of  Receiver.  Ap- 
pearance in  Judge  Tolin's  chambers  and  presenta- 
tion to  him  of  Receiver's  petition  for  authority  to 
employ  counsel  and  order  emplojring  said  counsel — 
order  signed  and  filed.  [102] 

December  3 — Conference  at  Richman's  office 
among  Messrs.  Richman,  Harrison,  Hallberg  and 
Whyte  re  assets  comprising  former  Richman  Trust 
and  manner  in  which  trust  accounts  had  been  kept. 
Arranging  with  Union  Bank  &  Trust  Co.  for  honor- 
ing of  checks  drawn  by  Richman.  Advising  Re- 
ceiver re  insurance  matters  and  telephone  call  to 
Robert  Dulley,  insurance  broker. 

December  7 — Telephone  call  from  Camusi  re- 
questing information  on  Receiver's  activities.  Tele- 
phone call  to  Harrison,  who  had  been  hired  as  a 
bookkeeper  by  the  Receiver,  re  progress  being  made 
toward  orderly  administration  of  receivership. 

December  10 — Telephone  call  to  Harrison  for  re- 
port on  progress  being  made  in  setting  up  receiver- 
ship books,  paying  taxes,  etc. 

December  12 — Telephone  call  from  Harrison  re 
numerous  problems  connected  with  receivership. 
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December  16 — Telephone  call  from  Camusi  in- 
quiring about  progress  of  receivership.  Telephone 
call  from  Mrs.  Hallberg  re  problems  incident  to 
opening  new  bank  account  with  branch  of  Citizens 
National  Bank  &  Trust  Co.  and  telephone  confer- 
ence with  official  of  that  bank. 

December  17 — Telephone  call  from  Hallberg  re 
petition  for  authority  to  pay  Christmas  bonuses  and 
re  petition  for  authority  to  renovate  individual 
apartments  in  various  apartment  buildings. 

December  18 — Telephone  calls  to  and  from  Hall- 
berg to  obtain  facts  necessary  for  preparation  of 
petition  for  authority  to  pay  Christmas  bonuses. 
Preparation  of  said  petition.  Telephone  call  from 
Camusi  asking  for  information  concerning  progress 
of  receivership.  Telephone  call  from  Hallberg  re 
above  mentioned  petition.  Presentation  of  petition 
for  authority  to  pay  Christmas  bonuses  and  order 
thereon  to  [103]  Judge  Tolin  in  chambers — order 
signed  and  filed.  Telephone  call  to  Harrison  direct- 
ing him  to  issue  bonus  checks.  Conference  with  Mrs. 
Hallberg  re  factual  data  needed  to  prepare  petition 
for  authority  to  renovate  individual  apartments. 
Telephone  call  from  Harrison  re  manner  of  paying 
Christmas  bonuses. 

December  21 — Telephone  call  from  Hallberg  re 
preparation  of  petition  for  authority  to  renovate 
individual  apartments.  Consideration  of  local  Fed- 
eral District  Court  rules  re  reports  and  accounts 
to  be  rendered  by  the  Receiver. 

December  22 — Telephone  call  from  Hallberg  re 
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preparation  of  petition  for  authority  to  renovate 
individual  apartments  and  other  matters. 

December  23 — Preparation  of  petition  for  author- 
ity to  renovate  individual  apartments.  Telephone 
call  to  Hallberg  for  information  needed  for  said 
petition. 

December  24 — Conference  with  Hallberg  at  Oli- 
ver Cromwell  Apartment  Hotel  re  petition  for  au- 
thority to  renovate  individual  apartments,  transfer 
of  fire  insurance  policies  to  a  mutual  company,  Re- 
ceiver's first  report  to  be  filed  with  Court,  carrying 
out  of  Richman's  contracts  to  purchase  smog  con- 
trol incinerator  equipment,  bookkeeping  problems, 
and  other  matters. 

December  28 — Telephone  calls  to  and  from  Harri- 
son re  installation  of  smog  control  incinerator 
equipment  at  Canterbury  and  Oliver  Cromwell 
apartments  and  re  handling  of  petition  for  author- 
ity to  renovate  individual  apartments. 

December  27 — Study  of  files  with  reference  to 
installation  of  smog  control  incinerator  equipment 
at  Canterbury  and  Oliver  Cromwell  apartments  and 
consideration  of  liability  of  Receiver  to  carry  out 
Richman's  contracts  with  Air  Pollution  Control, 
Inc.  for  purchase  and  installation  of  said  [104] 
equipment. 

December  29 — Taking  petition  for  authority  to 
renovate  individual  apartments  to  Judge  Tolin's 
chambers.  Telephone  call  to  Harrison  re  court  order 
requiring  Receiver  to  permit  plaintiff's  appraisers 
to  visit  apartment  buildings  and  plaintiff's  ac- 
countants to  inspect  books. 
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1954 

January  4 — Conference  with  Judge  Tolin  in 
chambers  re  contents  of  first  report  to  be  submit- 
ted by  Receiver,  petition  for  authority  to  renovate 
indi\ddual  apartments,  proposed  petition  for  author- 
ity to  inventory  assets,  and  other  matters.  Tele- 
phone calls  from  Mrs.  Hallberg  re  these  matters. 
Telephone  call  to  Harrison  re  problems  incident  to 
inventorying  all  furniture  and  fixtures  in  the  apart- 
jMciit  buildings.  Telephone  calls  to  Camusi  and  to 
Enright  (one  of  defendant's  attorneys)  requesting 
them  to  agree  not  to  require  a  detailed  inventory  of 
every  item  of  furniture  and  fixtures  in  the  apart- 
ment houses — they  both  stated  it  was  unnecessary. 

January  5 — Telephone  call  from  Mrs.  Hallberg  re 
status  of  petition  for  authority  to  renovate  indi- 
vidual apartments  and  necessity  for  inventorying 
furniture  and  fixtures.  Conference  with  Judge  Tolin 
in  chambers  re  said  petition  for  authority  to  reno- 
vate. Telephone  call  to  Hallberg  re  forthcoming 
hearing  on  petition  for  authority  to  renovate  and 
visit  of  plaintiff's  appraisers  to  apartment  build- 
ings. 

January  8 — Conference  with  Mrs.  Hallberg  re 
inspection  of  apartment  houses  being  made  by 
plaintiff's  appraisers  and  re  inspection  of  receiver- 
ship books  to  be  made  by  plaintiff's  accountants. 
Telephone  call  to  Camusi  re  these  matters.  Tele- 
phone call  from  Enright  re  hearing  on  petition  for 
authority  to  renovate  individual  apartments  and  r(^ 
Hallberg's  background  as  a  businessman  and  apart- 
ment house  manager.   [105]   Telephone  calls  from 


Lyda  Tidivell,  Etc.  <)5 

Camusi  re  inspection  of  books  by  his  accountants 
and  telephone  call  to  Mrs.  Hallberg  re  this  subject. 

January  9 — Telephone  call  from  Hallberg:  re  pos- 
sible errors  made  by  Richman  in  his  accounting  for 
trust  properties  and  possibility  of  tax  refunds  as  a 
result  thereof — also  re  first  report  to  be  made  by 
Receiver,  renovation  of  individual  apartments,  and 
other  matters. 

January  11 — Telephone  call  from  Plallberg  re  pos- 
sibility of  tax  refunds  on  account  of  items  charged 
])y  Richman  as  improvemerits  rather  than  expenses. 

January  15 — Telephone  calls  from  Lawrence  Mar- 
tin (one  of  plaintiff's  attorneys)  and  from  Camusi 
re  matters  to.  be  considered  at  hearing  on  Receiv- 
er's petition  for  authority  to  renovate  individual 
apartments.  Conference  with  Hallberg  in  prepara- 
tion for  said  hearing.  Court  ax^pearance  re  hearing 
on  said  petition — petition  granted. 

January  19 — Preparing  draft  of  Receiver's  re- 
port. Telephone  call  to  Harrison  re  data  to  be  in- 
cluded therein. 

January  25 — Instructing  and  working  with  Har- 
rison on  preparation  of  schedules  to  be  attached  to 
Receiver's  report.  Drafting  Receiver's  report. 

January  26 — Conference  with  Hallberg  re  facts 
needed  for  preparation  of  his  report.  Telephone  call 
from  Camusi  re  proposed  meeting  with  Hallberg 
and  Whyte  to  consider  prospects  for  future  income 
from  apartment  houses. 

January  27 — Telephone  call  from  Harrison  re 
problems  involved  in  preparing  Receiver's  report — 
Harrison  also  reported  on  criminal  citation  issued 
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for  alleged  violation  of  California  Health  and 
Safety  Code  in  connection  with  operation  of  incin- 
erator at  Oliver  Cromwell. 

January  28 — Conference  with  Harrison  re  prep- 
aration of  accounting  [106]  data  to  be  incorporated 
in  Receiver's  report. 

January  29 — Telephone  call  from  Harrison  re 
criminal  citation  in  connection  with  incinerator  at 
Oliver  Cromwell.  Preparation  of  ex  parte  order  and 
affidavit  extending  time  for  Receiver  to  file  his  re- 
port and  procuring  Judge  Tolin's  signature  thereon. 
Telephone  call  from  Mrs.  Hallberg  re  efforts  being 
made  to  dismiss  above  mentioned  criminal  citation. 
Telephone  call  to  Mr.  Tow  in  office  of  Air  Pollution 
Control  District  re  said  criminal  citation.  Telephone 
conversation  with  Judge  Tolin  re  Receiver's  report 
— the  Judge  decided  to  modify  Rule  18(b)  of  the 
local  Federal  District  Court  rules  so  as  to  postpone 
filing  thereof  until  March  20,  1954,  in  order  that  it 
might  cover  a  full  three  months  period.  Telephone 
call  to  Harrison  re  delay  in  filing  above  mentioned 
report — he  requested  advice  re  problem  of  tenant 
who  owed  rent  and  had  left  clothes  in  his  apartment. 
Conference  with  Hallberg  re  his  report.  Telephone 
call  to  Camusi  re  delay  in  filing  said  report. 

February  1 — Appearance  in  Department  30A  of 
Los  Angeles  Municipal  Court  re  arraignment  of 
Mrs.  McConnell,  manager  of  Oliver  Cromwell,  she 
being  a  defendant  in  the  criminal  action  brought  by 
the  City  of  Los  Angeles  for  alleged  violation  of 
California  Health  and  Safety  Code  resulting  from 
smoke  issuing  from  incinerator  at  Oliver  Cromwell 
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— arraignment  set  over  until  February  23.  Confer- 
ence with  Mr.  Tow  of  Air  Pollution  Control  Dis- 
trict re  said  criminal  action.  Telephone  call  to  Har- 
rison urging  him  to  have  Air  Pollution  Control,  Inc. 
proceed  immediately  with  installation  of  smog  con- 
trol equipment  at  Canterbury.  Telephone  call  from 
Mrs.  Hallberg  re  result  of  court  hearing.  Dictating 
draft  of  Receiver's  report  and  revising  same.  [107] 

February  2 — Telephone  call  from  Harrison  re  tax 
returns  to  be  filed  by  Receiver.  Examination  of  de- 
fendant's moving  papers  re  new  trial.  Telephone 
calls  to  and  from  Camusi  re  tax  problems  and  neces- 
sity, if  any,  for  moving  for  appointment  of  a  per- 
manent receiver.  Telephone  call  to  Harrison  re- 
questing names  of  known  creditors  to  be  notified 
of  hearing  on  motion  for  appointment  of  Hallberg 
as  a  permanent  receiver.  Telephone  call  from  Hall- 
berg re  tax  problems.  Conference  with  Judge  Tolin 
in  chambers  re  appointment  of  Hallberg  as  a  per- 
manent receiver. 

February  3 — Telephone  call  to  Camusi  re  his 
making  motion  for  appointment  of  Hallberg  as  a 
permanent  receiver.  Telephone  calls  from  Harrison 
re  persons  to  be  included  in  list  of  known  creditors. 
Studjdng  letter  from  Enright  as  to  who  should  peti- 
tion for  distribution  of  income.  Telephone  call  from 
Mrs.  Hallberg  re  tax  problems,  removal  of  part  of 
parapet  at  Canterbury,  and  smog  control  matters. 
Conference  with  Mrs.  Hallberg  re  such  problems  as 
smog  control,  desirability  of  selling  Western  Arms 
and  Fountain  Manor,  tax  returns,  etc.  Telephone 
conversation  with   Tow   of  Air   Pollution   Control 
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District  re  proposed  conference  with  City  Attor- 
ney's office  and  possible  inability  of  Air  Pollution 
Control,  Inc.  to  perform  their  contract  for  installa- 
tion of  incinerator  equipment  at  Canterbury.  Tele- 
phone call  to  Air  Pollution  Control,  Inc.,  re  their 
ability  to  install  smog  control  incinerator  equipment 
promptly  at  Oliver  Cromwell  and  Canterbury.  De- 
livering list  of  known  creditors  to  Camusi  and  ob- 
taining from  him  copy  of  trust  instrument  for  use 
in  determining  who  should  file  1953  income  tax 
return. 

February  4 — Tele^jhone  call  from  Harrison  re 
additions  to  list  of  known  creditors  and  passing  on 
of  this  information  to  [108]  Camusi.  Telephone  call 
from  Enright  and  discussion  of  smog  control  prob- 
lems, removal  of  parapet  at  Oliver  Cromwell  and 
other  matters.  Telephone  call  from  Mrs.  Hallberg  re 
tax  and  smog  control  matters.  Letter  to  Air  Pollu- 
tion Control  District  re  progress  being  made  toward 
installation  of  incinerator  equipment.  Telephone 
call  from  Harrison  re  problems  of  tenants  who 
haven't  paid  rent,  tax  information,  and  other  mat- 
ters. 

February  6 — Checking  California  lien  law  appli- 
cable to  apartment  houses  in  order  to  advise  Harri- 
son what  to  do  with  clothing  left  by  guest  with  un- 
paid bill  at  Oliver  Cromwell. 

February  8 — Telephone  call  to  Harrison  advising 
him  what  to  do  about  guest  with  unpaid  bill  at  Oli- 
ver Cromwell.  Revising  draft  of  Receiver's  report. 

February  9 — Conference  at  City  Attorney's  office 
among  a  Deputy  City  Attorney  and  Messrs.  Tow, 
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Enright,  Hallberg  and  Whyte  re  above  mentioned 
criminal  complaint  charging  violation  of  California 
Health  and  Safety  Code  on  account  of  smoke  from 
incinerator  at  Oliver  Cromwell  —  complaint  dis- 
missed. 

February  10 — Letter  to  Camusi  showing  income 
and  expense  of  former  Richman  Trust  for  1953.  Re- 
vising Receiver's  report  and  petition  for  fees. 

February  12 — Telephone  call  from  Camusi  re  tax 
returns  and  hearing  on  motion  for  appointment  of 
Hallberg  as  a  permanent  receiver.  Telephone  call 
from  Harrison  re  his  discharge  by  Hallberg. 

February  13 — Telephone  call  to  Hallberg  and  dis- 
cussion of  problems  incident  to  hearing  on  motion 
for  his  appointment  as  a  permanent  receiver,  ter- 
mination of  Harrison's  employment,  and  necessity 
for  preparing  and  filing  a  schedule  of  known  cred- 
itors within  five  days  after  hearing  on  his  appoint- 
ment [109]  as  a  permanent  receiver. 

February  15 — Court  appearance  re  hearing  on 
motion  to  make  Hallberg  a  permanent  receiver — 
this  motion,  together  with  defendant's  motions  for 
a  new  trial,  etc.,  set  over  until  March  8.  Telephone 
call  to  Mrs.  Findeisen,  the  new  bookkeeper,  not  to 
prepare  list  of  known  creditors.  Telephone  call  from 
Mrs.  Hallberg  re  removal  of  parapet  at  Oliver 
Cromwell.  Drafting  Receiver's  report  and  petition 
for  allowance  of  fees. 

February  16 — Drafting  petition  for  allowance  of 
attorney's  fees. 

February  17 — Dictating  and  correcting  draft  of 
petition  for  allowance  of  attorneys'  fees.  Dictating 
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notice  of  hearing  on  Receiver's  report,  his  petition 
for  allowance  of  fees,  and  petition  of  his  attor- 
neys for  allowance  of  fees. 

February  18 — Revising  draft  of  Receiver's  report. 

February  25 — Telephone  call  from  Camusi  re  ter- 
mination of  receivership  by  settlement  of  case.  Tele- 
phone call  to  Hallberg  reporting  on  this  develop- 
ment. 

Fel^ruary  26 — Attending  conference  in  Judge  To- 
lin's  chambers  re  settlement  of  case.  Telephone  call 
from  Mrs.  Hallberg  re  results  of  said  conference. 

February  27 — Revising  Receiver's  report  and  pe- 
tition for  fees,  as  well  as  petition  for  fees  to  attor- 
neys for  Receiver,  as  necessitated  by  Court's  order 
of  February  26,  relieving  Receiver  of  his  duties  of 
active  management  as  of  February  28,  1954. 

March  1 — Conference  with  Mrs.  Hallberg  and 
bookkeeper  at  Oliver  Cromwell  re  preparation  of 
schedules  to  be  attached  to  Receiver's  report,  re 
simimary  of  Receiver's  operations  for  January  and 
February  1954,  and  re  problems  connected  with 
turn-over  of  assets  to  Mrs.  Tidwell.  Telephone  call 
to  Camusi  re  problems  connected  with  turn-over  of 
assets  [110]  to  Mrs.  Tidwell,  payment  of  bills,  etc. 
Telephone  call  to  Enright  re  schedule  attached  to 
Receiver's  report  shomng  creditors  and  amounts  of 
their  claims. 

March  2 — Dictating  and  revising  statement  of 
services  performed  by  Receiver  during  January  and 
February  1954,  to  be  incorporated  in  his  report. 
Telephone  call  from  Camusi  requesting  that  docu- 
ments   evidencing    title    to    various    properties    be 
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turned  over  to  Mrs.  Tidwell,  and  re  Receiver's  ac- 
counting. Telephone  calls  to  and  from  Mrs.  Hall- 
berg  re  documents  to  be  turned  over  to  Camusi.  De- 
tails incident  to  preparation  of  Receiver's  report. 
Dictating  statement  of  services  rendered  by  attor- 
neys for  Receiver  for  inclusion  in  their  petition  for 
fees.  Telephone  call  to  Camusi  re  delivery  of  title 
documents  to  his  office. 

March  4 — Telex)hone  calls  to  and  from  Mrs.  Hall- 
berg  re  payment  of  bills,  particularly  those  accru- 
ing after  February  28,  1954,  and  re  turn-over  of 
Richman's  former  files.  Telephone  calls  to  Camusi 
and  Enright  re  these  matters. 

March  5 — Telephone  call  to  Mrs.  Findeisen  re- 
questing information  needed  for  Receiver's  report. 

March  7 — Conference  with  Receiver  and  Mrs. 
Hallberg  re  problems  incident  to  Receiver's  final 
accounting  and  preparation  of  schedules  to  be  at- 
tached to  his  report. 

March  8 — Dictating  additional  material  to  be  in- 
corporated in  Receiver's  report. 

March  9 — Incorj^orating  additional  material  in 
Receiver's  report  and  petition  for  fee.  Telephone 
call  to  Camusi  re  closing  of  Receiver's  books  and 
payment  of  bills  received  after  March  1,  1954. 

March  10 — Conference  with  Mrs.  Hallberg  and 
Mrs.  Findeisen,  the  bookkeeper,  at  the  Oliver  Crom- 
well re  Receiver's  final  report  and  preparation  and 
format  of  schedules  to  [111]  be  attached  thereto. 
Incorporating  new^  material  in  draft  of  Receiver's 
report. 

March  11 — Revising  Receiver's  report  and  peti- 
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tion  for  fee  as  well  as  notice  of  hearing  on  various 
petitions  and  reports  of  the  Receiver  and  his  attor- 
neys. 

March  12 — Adding  material  to  Receiver's  report 
and  telephone  call  to  Mrs.  Hallberg  for  data  to  be 
incorporated  therein.  Telephone  calls  from  Mrs. 
Hallberg  re  progress  being  made  on  schedules  to  be 
attached  to  Receiver's  report. 

March  13 — Going  over  draft  of  his  report  and 
schedules  to  be  attached  thereto  with  the  Receiver. 

March  15 — Conference  with  Judge  Tolin  in  cham- 
bers re  petition  of  Receiver's  attorneys  for  allow- 
ance of  fees.  Revising  said  petition  as  well  as  Re- 
ceiver's report  and  petition  for  fee. 

March  17 — Telephone  conference  with  Camusi  re 
closing  of  Receiver's  books  and  re  the  reports  and 
petitions  to  be  filed  by  him  and  his  attorneys.  Proof- 
reading final  copies  of  Receiver's  report  and  peti- 
tion for  fee  and  assembling  schedules  to  be  at- 
tached thereto.  Proofreading  final  copies  of  peti- 
tion of  Receiver's  attorneys  for  fees.  Telephone  call 
to  Fidelity  and  Deposit  Company  of  Maryland  re 
possible  rebate  on  premium  paid  for  Receiver's 
bond. 

5.  Petitioners  desire  to  call  the  Court's  attention 
to  the  fact  that  certain  of  the  legal  services  here- 
inabove referred  to  are  in  the  nature  of  extraordi- 
nary, rather  than  ordinary,  services.  Into  this  cate- 
gory would  fall  the  services  rendered  in  connection 
with  defending  the  Receiver  and  his  agents  against 
the  cruninal  action  commenced  in  the  Municipal 
Court  of  the  County  of  Los  Angeles  Judicial  Dis- 
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trict  by  the  Air  Pollution  Control  District  for  al- 
leged violation  of  sections  of  the  California  Health 
and  Safety  Code  on  [112]  account  of  smoke  issuing 
from  the  incinerator  at  the  Oliver  Cromwell. 
Through  the  joint  efforts  of  petitioners  and  the  Re- 
ceiver, the  Air  Pollution  Control  District  and  the 
Los  Angeles  City  Attorney's  office  were  persuaded 
to  dismiss  this  action.  This  smoke  condition  resulted 
from  a  failure  to  install  smog  control  devices  in  the 
incinerators  at  the  Oliver  Cromwell  and  at  the  Can- 
terbury, a  duty  which  Frederick  I.  Richman,  the 
managing  agent  and  a  trustee  of  the  former  Rich- 
man  Trust,  should  have  performed  during  his  long 
administration  of  the  assets  of  said  Trust.  Instead, 
this  problem  was  passed  on  to  the  Receiver  who  was 
forced  to  defend  a  criminal  complaint  charging  vio- 
lations of  law  for  which  he  was  in  no  way  respon- 
sible. 

6.  Petitioners  allege  that  the  reasonable  value  of 
their  ordinary  legal  services  as  in  Paragraph  4 
above  set  forth,  exclusive  of  the  extraordinary  serv- 
ices hereinabove  referred  to  in  Paragraph  5,  is  the 
sum  of  $3,000.  Petitioners  do  not  wish  to  indicate 
any  figure  as  representing  the  reasonable  value  of 
said  extraordinary  services  but  prefer  that  this 
Court  should  determine  in  its  discretion  what  addi- 
tional amount  should  be  awarded  to  petitioners  for 
the  performance  of  said  extraordinary  legal  serv- 
ices. With  reference  to  this  matter  of  fixing  the  rea- 
sonable value  of  their  legal  services,  petitioners 
adopt  and  incorporate  herein  by  reference  each  and 
very  allegation  set  forth  in  Paragraph  8  of  the  first 
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and  final  report  of  Receiver  and  petition  for  allow- 
ance of  fee  to  Receiver  filed  concurrently  herewith. 
Wherefore,  petitioners  pray  that  this  Court  make 
and  enter  its  order  fixing  and  allowing  the  sum  of 
$3,000.00  as  a  reasonable  attorneys'  fee  to  FitzPat- 
rick  &  Whyte  and  John  Whyte,  the  attorneys  for 
the  Receiver  herein,  for  the  ordinary  legal  services 
heretofore  necessarily  performed  by  them  for  and 
on  behalf  of  said  Receiver  from  and  after  November 
30,  1953,  to  and  including  March  17,  1954,  together 
with  such  further  sum  as  this  Court  may  in  its  dis- 
cretion determine  to  be  a  reasonable  attorneys*  fee 
for  the  extraordinary  legal  services  necessarily  per- 
formed by  them  for  and  on  behalf  of  the  Receiver 
during  the  same  period,  and  that  said  order  author- 
ize and  direct  the  Receiver  to  pay  said  sum  or  sums 
forthwith  to  FitzPatrick  &  Whyte  from  funds  on 
deposit  in  the  Third  and  Western  Branch  of  the 
[113]  Citizens  National  Trust  &  Savings  Bank  of 
Los  Angeles  to  the  account  of  Roy  E.  Hallberg,  as 
Receiver  of  the  Assets  of  the  former  Richman 
Trust. 

Dated:    March  18,  1954. 

FITZPATRICK  &  WHYTE, 
JOHN  WHYTE 
/s/  By   JOHN  WHYTE, 

Petitioners  [114] 

Duly  Verified. 

Acknowledgment   of    Service   hy   Mail   attached. 

[Endorsed]  :    Piled  March  18,  1954.  [115] 
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[Title  of  District  Court  and  Cause.] 

FIRST  AND  FINAL  REPORT  OF  RECEIVER 
AND  PETITION  FOR  ALLOWANCE  OF 
FEE  TO  RECEIVER 

To  the  Honorable  Ernest  A.  Tolin,  Judge  of  the 
Above  Entitled  Court : 

Comes  now  Roy  E.  Hallberg,  as  Receiver  of  all 
the  real  and  personal  property  constituting  the 
former  Richman  Trust  (hereinafter  sometimes  re- 
ferred to  as  "petitioner"),  and  for  his  first  and  final 
report  and  his  petition  for  allowance  of  a  fee  to 
himself  as  Receiver  for  the  period  commencing  De- 
cember 1,  1953,  to  and  including  February  28,  1954, 
respectfully  represents  and  shows  as  follows: 

1.  On  November  30,  1953,  by  order  of  this  Court 
duly  signed,  docketed  and  entered,  petitioner  was 
appointed  Receiver  of  all  the  real  and  personal 
property  constituting  the  former  Richman  Trust. 
Under  the  terms  of  said  order  petitioner  was  em- 
powered and  directed  forthwith  to  take  possession 
of  all  of  the  properties  and  assets  which  are,  or 
were  determined  to  be,  a  part  of  said  former  Rich- 
man  Trust,  including  all  books  of  account,  records 
and  files  pertaining  to  said  former  Trust  in  the  pos- 
session or  under  [116]  the  control  of  Frederick  I. 
Richman  or  his  agents.  Said  order  also  directed  pe- 
titioner to  give  a  bond  in  the  sum  of  $75,000,  and 
on  December  2,  1953,  said  bond  was  duly  approved 
by  this  Court  and  filed  herein. 

2.  On   December   2,   1953,   petitioner  duly  peti- 
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tioned  this  Court  for  authority  to  employ  legal 
counsel  to  advise  him  concerning  his  powers  and 
duties  as  Receiver,  to  assist  him  in  connection  with 
all  legal  matters  necessary  for  the  protection,  pres- 
ervation or  management  of  the  assets  of  the  former 
Richman  Trust,  to  assist  him  in  connection  with 
the  preparation  of  petitions  or  reports  to  this  Court, 
and  to  act  generally  in  any  and  all  legal  matters 
that  might  arise  in  the  course  of  his  administration 
of  said  assets.  On  December  2,  1953,  by  order  duly 
signed  and  filed,  this  Court  authorized  and  directed 
petitioner  to  employ  Messrs.  FitzPatrick  &  Whyte 
and  John  Whyte  of  Los  Angeles,  California,  as  legal 
counsel  on  a  general  retainer  and  as  an  expense 
of  administration  herein,  to  represent  him  in  the 
matters  specified  in  the  above  mentioned  petition, 
and  petitioner  did  promptly  employ  said  counsel. 

3.  On  or  about  December  2,  1953,  petitioner  com- 
menced to  take  possession  of  the  properties  and 
assets  constituting  the  former  Richman  Trust. 
Among  the  first  properties  over  which  he  assmued 
possession  and  control  were  the  five  apartment 
houses  which  constitute  the  principal  assets  belong- 
ing to  said  former  Trust,  to  wit: 

Canterbury  Apartment  Hotel,  1746  North  Chero- 
kee, Hollywood  28,  California; 

Fountain  Manor  Apartment  Hotel,  5165  Fountain 
Avenue^  Los  Angeles  26,  California; 

Oliver  Cromwell  Apartment  Hotel,  418  South 
Normandie,  Los  Angeles  5,  California; 

Western  Arms  Apartment  Hotel,  1057  South 
Western  Ave.,  Los  Angeles  6,  California; 
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La  Loma  Apartment  Hotel,  251  South  Olive,  Los 
Angeles  13,  California. 

By  on  or  about  December  18,  1953,  petitioner  had 
taken  possession  of  all  or  [117]  substantially  all  of 
the  real  and  personal  property  constituting  the  for- 
mer Richman  Trust,  including  the  books  of  account, 
records,  docmnents,  cancelled  checks,  bank  state- 
ments, correspondence  and  files  pertaining  to  said 
former  Trust.  Attached  hereto  as  Schedule  A  and 
made  a  part  hereof  is  a  list  of  all  the  known  assets 
and  properties  which,  according  to  petitioner's  best 
information  and  belief,  constituted  a  part  of  the 
former  Richman  Trust  and  over  which  petitioner 
assumed  possession,  custody  and/or  control. 

4.  On  February  26,  1954,  by  order  of  this  Court 
duly  signed  and  filed,  petitioner  was  relieved  of  his 
active  duties  of  management,  control,  and  possession 
of  the  assets  of  the  former  Richman  Trust  as  of  the 
hour  of  5 :00  o'clock  p.m.  on  February  28,  1954,  and 
he  and  his  agents  and  employees  were  directed  to 
give  over  possession  and  control  to  plaintiff  Lyda 
Tidwell  of  all  said  assets,  excepting  only  money  in 
bank  and  under  petitioner's  control.  Pursuant  to 
the  terms  of  said  order  petitioner  has  duly  surren- 
dered possession  and  control  to  plaintiff  Lyda  Tid- 
well of  all  said  assets,  except  for  said  money  in 
bank  which  is  still  under  his  control. 

5.  Petitioner's  operations  with  reference  to  the 
assets  and  properties  of  the  former  Richman  Trust, 
and  the  services  which  have  been  necessarily  ren- 
dered and  performed  by  him  or  his  agents  in  carry- 
ing on  the  normal  business  and  affairs  of  said  for- 
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mer  Trust  and  matters  incidental  thereto,  from  and 
after  December  1,  1953,  to  and  including  February 
28,  1954,  may  be  summarized  as  follows: 
December  1953 

Arranged  for  the  bank  account  of  the  former 
Richman  Trust  at  the  Union  Bank  &  Trust  Co.  of 
Los  Angeles  to  be  transferred  to  an  account  in  the 
name  of  Roy  E.  Hallberg,  as  Receiver  of  the  Assets 
of  the  Former  Richman  Trust. 

Hired  Roy  Harrison,  a  practical  accountant  for- 
merly employed  by  Frederick  I.  Richman,  as  a  full 
time  bookkeeper  at  a  salary  of  $475  joer  month.  Har- 
rison was  employed  because  of  his  familiarity  with 
the  assets  and  properties  of  the  former  Richman 
Trust,  the  routine  operations  incident  to  their  man- 
agement, and  the  method  of  accounting  used  in 
[118]  connection  therewith. 

Petitioner  and  his  agents  began  collecting  rents 
from  the  five  apartment  houses  owned  by  said  for- 
mer Trust  and  deposited  the  same  in  the  above  men- 
tioned bank  account.  This  duty  has  been  continu- 
ously and  regularly  performed  over  the  period  of 
time  above  mentioned.  In  this  connection  petitioner 
or  his  agents  visited  each  apartment  building  at 
least  three  times  a  week  and  if  any  rents  were  on 
hand  they  were  picked  up  in  order  that  no  substan- 
tial amount  might  be  allowed  to  remain  at  the  build- 
ing. Furthermore,  on  the  occasion  of  each  such  visit 
vacancies  were  checked  in  the  particular  apartment 
building. 

Delivered  supplies  from  one  apartment  house  to 
another  or  from  a  supplier  to  an  apartment  house 
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throughout  December  1953,  and  January  and  Feb- 
ruary 1954. 

Renewed  a  blanket  policy  of  compensation  insur- 
ance on  all  five  apartment  houses. 

Paid  first  installment  of  1954  County  taxes. 

Arranged  for  transfer  of  the  current  files  of  the 
former  Richman  Trust  to  a  low-rent  bachelor  apart- 
ment at  the  Oliver  Cromwell  where  petitioner  set  up 
offices  for  administration  of  the  receivership. 

Inspected  the  various  apartment  houses  and  the 
vacant  ajjartments  therein,  paying  particular  atten- 
tion to  the  condition  of  the  physical  plant,  including 
the  boilers,  refrigeration  system,  water  heaters, 
basements,  etc. 

Supervised  the  refurbishing  of  draperies,  ar- 
ranged for  x^ainting  and  carpeting  of  one  apart- 
ment, ordered  linens,  checked  for  fire  damage,  and 
ordered  curtains,  all  at  the  Fountain  Manor ;  ordered 
belts  for  the  refrigerator  system,  arranged  for  re- 
painting in  several  apartments,  patched  the  carpet 
in  one  apartment,  cleaned  chairs,  and  ordered  lin- 
ens, all  at  the  Western  Arms;  and  arranged  for  a 
Christmas  tree  to  be  placed  in  the  lobby  of  each  of 
the  five  apartment  houses. 

Through  his  counsel,  the  Receiver  petitioned  this 
Court  for  authority  to  pay  Christmas  bonuses  to 
employees  at  all  five  apartment  [119]  houses,  which 
said  authority  was  granted  by  order  of  this  Court, 
after  which  bonus  checks  were  prepared  and  dis- 
tributed. 

Began  negotiations  with  Liberty  Mutual  Insur- 
ance Company  and  with  Robert  H.  Dulley  Co.  for 
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rates  on  renewal  of  fire  insurance  policies  soon 
expiring  on  the  Oliver  Cromwell  and  the  La  Loma. 
Subsequently  ordered  a  three  year  fire  insurance 
policy  for  the  Oliver  Cromwell  from  Liberty  Mu- 
tual because  of  a  discount  of  10%  on  the  standard 
rate  plus  a  20-25%  dividend  at  the  expiration  of  the 
policy. 

Inspected  poor  tile  conditions  in  various  indivi- 
dual apartments  at  the  Western  Arms  and  called 
for  bids  to  correct  the  worst  of  said  conditions. 

Established  a  bank  account  at  the  Third  and 
Western  Branch  of  the  Citizens  National  Trust  & 
Savings  Bank  of  Los  Angeles,  this  being  a  more 
convenient  place  for  deposit  of  rents. 

Made  plans  for  revision  of  the  accounting  system 
for  the  year  1954  in  order  that  full  information 
regarding  the  operation  of  each  apartment  house 
would  be  available. 

Reviewed  contracts  with  Air  Pollution  Control, 
Inc.  made  by  Richman  together  with  other  records 
re  installation  of  smog  control  devices  in  the  incin- 
erators at  the  Oliver  Cromwell  and  the  Canterbury. 

January  1954 

Supervised  repainting  of  the  La  Loma  lobby. 

Through  his  counsel,  the  Receiver  petitioned  this 
Court  for  authority  to  renovate  individual  apart- 
ments in  the  five  apartment  houses,  which  said 
authority  was  granted  by  court  order. 

Accompanied  the  appraisers  designated  by  attor- 
neys for  Mrs.  Tidwell  on  their  tour  of  inspection  of 
four  apartment  houses. 
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Obtained  bids  on  painting  of  individual  apart- 
ments. 

Examined  vacant  apartments  at  Fountain  Manor 
with  particular  attention  to  conditions  needing  re- 
pair and  rehabilitation. 

Appeared  and  testified  in  court  re  petition  for 
authority  to  renovate  individual  apartments.  [120] 

Conferred  with  upholsterer. 

Selected  linens  and  purchased  stove  at  Barker 
Bros. 

Distributed  j^ayroll  checks. 

Obtained  bids  for  painting  at  Fountain  Manor 
and  La  Loma. 

Purchased  lamps  for  Oliver  Cromwell  and  pur- 
chased draperies  for  Western  Arms,  Oliver  Crom- 
well, and  Fountain  Manor. 

Supervised  painting  of  two  apartments  at  West- 
ern Arms  and  two  apartments  at  Fountain  Manor. 

Conferred  with  Camusi  re  method  of  capitalizing 
expenses. 

Inspected  and  reinspected  painting  at  Western 
Arms. 

Inspected  ceilings  at  La  Loma. 

Surveyed  area  surrounding  Western  Arms  to  de- 
termine comparative  rents. 

Conferred  with  Whyte  (Receiver's  attorney)  re 
Receiver's  report  to  this  Court. 

Purchased  plastic  tablecloths  for  La  Loma. 

Obtained  bids  for  power  lines  at  Oliver  Cromwell. 

Conferred  with  plumber  re  water  lines  at  Foun- 
tain Manor. 

Visited  Air  Pollution  Control  District's  office  and 
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conferred  with  Mr.  Tow  re  criminal  citation  issued 
because  of  smoke  coming  from  incinerator  at  Oliver 
Cromwell. 

Inspected  parapet  at  Canterbury  and  discussed 
with  contractor  problem  of  removing  part  of  said 
parapet  as  required  by  City  of  Los  Angeles  ordi- 
nance. 

February  1954 

Conferred  with  Air  Pollution  Control,  Inc.  re 
installation  of  smog  control  equipment  in  inciner- 
ator at  Oliver  Cromwell. 

Numerous  telephone  calls  to  Mr.  Tow  at  Air  Pol- 
lution Control  District  re  above  mentioned  criminal 
citation. 

Conferred  with  Mr.  Peckham  at  Building  Depart- 
ment of  City  of  Los  Angeles  re  removal  of  part  of 
the  parapet  at  the  Canterbury;  also  conferred  with 
contractor  re  same  matter.  [121] 

Purchased  ceiling  fixtures  at  Sears  Roebuck. 

Conferred  with  employees  of  Director  of  Inter- 
nal Revenue  re  tax  status  of  former  Richman  Trust 
and  assisted  bookkeeper  in  preparation  of  tax 
return. 

Selected  upholstery  materials  for  Western  Arms 
and  selected  carpeting  at  Barker  Bros. 

Arranged  for  painting  at  La  Loma  and  inspected 
the  same. 

Conferred  with  Gordon  Larson,  Director  of  Smog 
Control,  re  dismissal  of  above  mentioned  criminal 
citation. 

Conferred  with  Mr.  Tow  of  the  Air  Pollution 
Control  District  and  a  Deputy  City  Attorney  re  dis- 
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missal  of  complaint  charging  violation  of  California 
Health  and  Safety  Code  sections  by  reason  of  smoke 
issuing  from  incinerator  at  Oliver  Cromwell — com- 
plaint dismissed. 

Talked  with  Air  Pollution  Control,  Inc.  about 
prompt  installation  of  smog  control  incinerator 
equipment  at  Canterbury. 

Supervised  painting  at  Fountain  Manor. 

Ordered  linens  and  purchased  bath  rugs  for  La 
Loma. 

Terminated  employment  of  Harrison,  the  book- 
keeper, and  helped  him  balance  his  books. 

Hired  new  bookkeeper,  Mrs.  Jean  Findeisen,  at 
a  salary  of  $300.00  a  month  and  assisted  her  in 
learning  bookkeeping  routine. 

Investigated  and  prepared  claim  for  workmen's 
compensation  insurance  for  manager  of  Oliver 
Cromwell  and  claim  for  public  liability  insurance 
for  guest  at  Oliver  Cromwell. 

Inspected  apartments  at  Oliver  Cromwell  for  rain 
damage  following  severe  storm. 

Conferred  with  contractor  re  parapet  removal  at 
Canterbury  and  need  for  caulking  at  Oliver  Crom- 
well following  heavy  rain. 

Supervised  major  repair  of  refrigerator  equip- 
ment at  Western  Arms,  conferred  with  various  re- 
frigeration maintenance  men,  and  selected  new  con- 
cern to  give  refrigeration  service. 

Purchased  draperies  for  Fountain  Manor  and 
helped  hang  them.  [122] 

Purchased  awning  and  lamps  and  ordered  linens 
for  Fountain  Manor. 
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Conferred  with  plumber  re  repairing  water  lines 
at  Fountain  Manor. 

Prepared  and  filed  fiduciary  income  tax  return. 

6.  Attached  hereto  as  Schedule  B  and  made  a  part 
hereof  is  a  schedule  of  the  receipts  and  disburse- 
ments of  the  Receiver  for  the  period  commencing 
December  1,  1953,  to  and  including  February  28, 
1954.  Attached  hereto  as  Schedule  C  and  made  a 
part  hereof  is  a  schedule  of  the  disbursements  made 
by  the  Receiver  as  directed  by  the  Court  covering 
liabilities  incurred  prior  to  February  28,  1954,  but 
not  paid  until  after  that  date.  Also  attached  hereto 
as  Schedule  D  and  made  a  part  hereof  is  a  list  of  all 
the  known  creditors  of  the  former  Richman  Trust, 
with  names,  addresses,  and  amounts  of  claims,  in- 
cluding both  sx)ecific  and  contingent  claims,  as  of 
the  close  of  business  on  March  10,  1954. 

7.  Petitioner  desires  to  make  the  following  fur- 
ther representations  to  this  Court  concerning  his 
operation  of  the  assets  and  properties  of  the  former 
Richman  Trust : 

During  the  three  months  in  which  petitioner  has 
managed  the  five  apartment  buildings  constituting 
the  major  portion  of  the  assets  of  the  former  Rich- 
man  Trust,  his  first  consideration  has  been  to  keep 
the  occupancy  factor  high.  This  has  been  accom- 
plished to  a  satisfactory  degree.  Renovations  and 
improvements  have  been  made  in  individual  apart- 
ments only  as  such  apartments  became  vacant  and 
when,  in  the  opinion  of  petitioner,  it  became  neces- 
sary to  perform  such  work.  This  limited  program 
of  renovation  has  been  performed  consistently  with 
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the  representations  made  in  the  Receiver's  petition 
to  renovate  individual  apartments  approved  by  or- 
der of  this  Court  on  January  15,  1954.  Further- 
more, only  limited  renovation  was  possible  because 
of  the  fact  that  the  cash  position  in  the  receivership 
has  never  been  too  strong. 

The  cash  balance  as  of  December  1,  1953,  that  be- 
ing the  time  petitioner  assumed  his  duties  as  Re- 
ceiver, was  $5,990.30.  As  of  that  [123]  date  a  pre- 
mium of  $3,827.66  on  a  liability  insurance  policy 
was  due;  there  were  accrued  bills  from  November, 
1953,  amounting  to  $6,943.91;  and  there  were  taxes 
of  $17,860.97  to  pay  on  December  10,  1953.  This 
somewhat  tight  cash  position  has  continued  princi- 
pally on  account  of  the  following  substantial  con- 
tingent liabilities,  to  wit:  Contracts  with  Air  Pollu- 
tion Control,  Inc.,  for  installation  of  smog  control 
equipment  in  the  incinerators  at  the  Canterbury  and 
the  Oliver  Cromwell  in  the  sum  of  $2,658.80;  a  po- 
tential expenditure  of  $3400  for  removal  of  a  por- 
tion of  the  parapet  at  the  Canterbury  to  conform 
with  a  new  ordinance  of  the  City  of  Los  Angeles; 
new  fire  insurance  policies  on  the  Oliver  Cromwell 
and  the  La  Loma  amounting  to  $1,835.46  and 
$558.38,  respectively;  and  a  second  installment  of 
real  estate  taxes  due  April  10,  1954,  in  the  sum  of 
$14,858.31.  Accordingly,  it  has  been  necessary  for 
petitioner  to  proceed  cautiously  with  any  program 
of  renovation.  In  this  connection,  whereas  approxi- 
mately 11%  of  all  the  apartments  at  the  Fountain 
Manor  have  been  painted  during  petitioner's  regime 
as  Receiver,  this  percentage  has  been  scaled  down 
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materially  in  the  other  apartment  buildings  and  at 
the  Canterbury  there  has  been  no  painting  during 
the  period  of  the  receivership. 

Because  a  great  deal  of  the  petitioner's  time  was 
involved  in  analyzing  and  appraising  the  condition 
of  the  five  apartment  houses,  he  feels  that  some  of 
their  salient  factors  as  he  has  observed  them  should 
be  set  out  in  this  report  as  follows: 

Canterbury :  The  physical  condition  of  this  apart- 
ment building  and  its  furnishings  is  the  best  of  the 
five  apartment  houses.  Largely  because  of  the  per- 
sonal following  and  the  activity  of  the  manager, 
Mrs.  Grregg,  there  have  been  relatively  few  vacan- 
cies. The  demand  for  apartments  generally  is  ex- 
pected to  drop  off  a  bit  by  April  1954,  at  which  time 
petitioner  had  planned  to  paint  approximately  six 
individual  apartments  in  this  house. 

Air  Pollution  Control,  Inc.  has  just  completed 
installation  of  an  Oxy-Aire  unit  in  the  Canterbury 
incinerator,  which  is  awaiting  approval  of  the  Air 
Pollution  Control  District.  [124] 

During  the  Spring  of  1953,  after  Mr.  Richman 
had  signed  a  contract  for  parapet  correction  to 
safeguard  against  potential  earthquake  damage,  the 
Los  Angeles  City  Council  amended  the  parapet  sec- 
tion of  the  Los  Angeles  City  Building  Code.  The 
Department  of  Building  and  Safety  then  stated  that 
its  standard  Sketch  A  should  be  used.  This  necessi- 
tated a  revised  bid  which  amounted  to  $4420.  Peti- 
tioner's agent  went  to  the  City  Hall  and  talked  with 
Mr.  Peckham  in  the  Department  of  Building  and 
Safety  who  agreed  to  inspect  the  building  again  to 
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determine  if  the  parapet  above  the  entrance  court 
might  be  allowed  to  remain.  Following  the  inspec- 
tion the  bid  jjrice  was  reduced  as  of  February  4, 
1954,  to  $3418.  Petitioner  has  not  yet  signed  a  con- 
tract for  parapet  removal  because  it  seems  desirable 
to  postpone  this  work  until  after  the  peak  of  the 
winter  season  has  passed. 

Fountain  Manor:  This  building  has  the  weakest 
physical  plant  of  the  five  apartment  liouser  More- 
over, it  is  located  in  a  fringe  area.  The  unit  heaters 
in  all  of  its  apartments  are  non-vented,  a  source  of 
potential  trouble  should  restrictive  legislation  be 
enacted.  A  large  majority  of  the  apartments  need 
painting,  carpeting  and  other  refurbishing.  Even  un- 
der petitioner's  necessarily  limited  program  of  up- 
gTading,  he  has  deemed  it  essential  to  paint  over 
11%  of  these  apartments  and  within  two  days  after 
he  was  relieved  of  his  active  duties  of  management 
on  February  28,  1954,  several  apartments  were  va- 
cated which  need  renovating. 

The  plmnbing  situation  is  ^particularly  bad.  Elec- 
trolysis is  taking  place  between  some  of  the  copper 
joints  and  the  cast  iron  pipes.  The  copper  joints 
have  been  used  in  making  some  emergency  repairs 
and  leaks  are  continually  occurring  at  the  joints 
and  in  the  remaining  cast  iron  pipe  which  is  cor- 
roding. Due  to  the  fact  that  the  return  hot  water 
pipes  are  located  in  the  confined  area  between  a 
false  fourth  floor  ceiling  and  the  roof,  it  is  prac- 
tically impossible  for  workmen  to  take  the  necessary 
corrective  steps  and  there  is  continual  danger  of 
breaking  through  plaster  into  the  room  below.  Peti- 
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tioner's  rough  estimate  of  the  cost  of  necessary 
work  to  correct  that  portion  of  the  plumbing  system 
which  is  presently  giving  trouble  is  $3500.  [125] 

La  Loma:  Physically  this  building  is  badly  run 
down.  Although  the  rental  rates  are  low,  the  Bunker 
Hill  area  is  developing  many  vacancies.  It  has  been 
necessary  for  petitioner  to  do  some  painting  in  vari- 
ous individual  apartments  but  much  more  is  called 
for.  It  has  also  been  necessary  to  paint  the  lobby. 
Obviously,  the  relatively  low  rental  rates  do  not 
allow  for  extensive  renovation. 

Oliver  Cromwell:  It  is  interesting  to  note  that 
although  four  of  the  five  apartment  houses  belong- 
ing to  the  former  Richman  Trust  have  rental  rates 
Vs'hich  are  from  4%  to  15%  above  those  of  neigh- 
boring apartment  buildings,  the  Oliver  Cromwell, 
whose  rates  on  an  average  are  lower  than  those  of 
nearby  apartment  buildings,  has  the  best  location 
of  the  five  apartment  houses  in  the  former  Trust. 
Accordingly,  it  seems  to  petitioner  that  after  some 
renovation  the  rates  at  this  apartment  building 
should  be  increased.  Had  the  receivership  continued, 
it  was  petitioner's  intention  to  ui:>grade  various  in- 
dividual apartments  if  and  when  vacancies  oc- 
curred. However,  lamps  and  draperies  have  been 
purchased  for  this  Imilding.  Some  of  the  furnish- 
ings thus  replaced  were  taken  to  the  other  buildings. 

Air  Pollution  Control,  Inc.  has  just  completed 
installation  of  an  Oxy-Aire  unit  in  the  incinerator 
which  has  yet  to  be  approved  by  the  Air  Pollution 
Control  District. 

Petitioner  is  of  the  opinion  that  the  concrete  at 
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th(3  rear  of  this  building  has  never  had  water-proof- 
ing and  the  caulking  around  the  windows  has  badly- 
deteriorated.  This  should  be  done  as  well  as  a  com- 
plete paint  job  on  the  trim  of  the  building.  The 
caulking  around  the  window  frames  is  dried  up, 
cracked,  and  broken  out.  Glass  in  many  of  the  win- 
dows is  loose  and  needs  reputtying.  During  the 
recent  heavy  rain  storm  water  entered  around  the 
window  frames  and  spoiled  some  relatively  well- 
painted  surfaces.  Damage  was  particularly  notice- 
able on  the  east  side  of  the  building  and  upon  sur- 
vey it  became  apparent  to  petitioner  that  some  cor- 
rective work  was  urgent.  Several  bids  were  obtained 
amounting  on  an  average  of  about  $650  covering 
painting  [126]  and  caulking  and  trim  on  the  east 
side  of  the  building  only.  Of  course,  the  whole 
building  needs  this  treatment. 

When  the  fire  insurance  policy  on  the  Oliver 
Cromwell  expired  January  1,  1954,  petitioner  placed 
the  nev7  x)olicy  with  Liberty  Mutual  at  an  original 
cost  of  10%  under  standard  rates.  Furthermore, 
Liberty  Mutual  has  paid  a  dividend  of  at  least  25% 
on  its  fire  policies  since  1908.  Fire  insurance  poli- 
cies on  the  other  apartment  houses  were  not  can- 
celled despite  this  potential  saving  because  such 
cancellation  would  have  involved  short  term  rates 
for  the  period  in  force  or  a  loss  for  the  property 
owner. 

Western  Arms:  This  building  is  definitely  lo- 
cated in  a  fringe  area  because  of  the  large  colored 
population  in  the  neighborhood.  It  has  been  neces- 
sary to  paint  approximately  11%  of  the  apartments. 
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Much  more  painting  and  refurbishing  ought  to  be 
done.  What  lamps  were  needed  were  brought  from 
the  Oliver  Cromwell.  Petitioner  has  been  reluctant 
to  spend  large  sums  in  this  building  in  view  of  the 
questionable  desirability  of  retaining  it  as  a  part 
of  the  assets  of  the  former  Richman  Trust.  Even  in 
the  event  that  there  should  be  extensive  renovation 
in  this  building,  it  is  the  opinion  of  petitioner  that 
largely  because  of  its  location  the  income  derived 
therefrom  would  be  particularly  vulnerable  should 
there  be  an  economic  down-trend, 

8.  With  respect  to  the  amount  of  the  fee  which 
should  be  allowed  to  petitioner  for  his  services  as 
Receiver  herein,  petitioner  prefers  to  leave  this  mat- 
ter to  the  judgment  and  discretion  of  this  Court. 
In  this  connection  petitioner  is  informed  and  be- 
lieves and  therefore  alleges  that  the  customary  and 
usual  fee  for  property  management  in  the  Los  An- 
geles area  is  5%  of  gross  income.*  Petitioner  fur- 
ther alleges  [127]  that  defendant  Frederick  I.  Rich- 
man,  who  administered  the  assets  and  properties  of 
the  former  Richman  Trust  prior  to  December  1, 
1953,  received  api:>roximately  10%  of  the  Trust's 
gross  income  as  his  management  fee,  plus  attorney's 


*5%  of  the  gross  income  figure  of  $94,153.59 
shovv^n  on  Schedule  B  attached  hereto  is  not  equiva- 
lent to  5%  of  gross  income  during  the  entire  three 
months  period  of  the  active  receivership,  namely, 
December  1953,  and  January  and  February  1954, 
for  the  reason  that  a  representative  of  plaintiff 
Tidwell  collected  cash  receipts  from  some  or  all  of 
the  five  apartment  houses  for  February  26,  27  and 
28,  1954,  amounting  to  approximately  $2,000. 
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fees  for  special  work  performed  by  him  as  an  attor- 
ney. Petitioner  also  respectfully  calls  the  Court's 
attention  to  the  fact  that  his  duties  as  Receiver 
herein  were  relatively  more  burdensome  than  they 
would  have  been  had  the  receivership  continued  for 
a  longer  period  of  time  on  a  normal  well-oiled  day- 
to-day  basis  in  that  heavy  duties  were  imposed  upon 
him  as  a  Receiver  by  reason  of  his  taking  posses- 
sion of  unknown  assets  and  familiarizing  himself 
with  them,  the  setting  up  of  his  books,  the  install- 
ing of  his  system  of  management,  and  then,  only 
three  months  later,  the  necessity  for  closing  up  the 
books  and  surrendering  possession  of  the  assets.  It 
also  should  be  pointed  out  that  when  the  Receiver 
took  office,  he  was  faced  with  the  task  of  modern- 
izing and  renovating  numerous  individual  apart- 
ments which  had  fallen  into  a  state  of  obsolescence 
and  disrepair  under  said  Richman's  administration. 
Petitioner  is  further  informed  and  believes  and 
therefore  alleges  that  said  Frederick  I.  Richman 
had  a  contract  to  manage  the  assets  of  the  former 
Richman  Trust  for  so  long  as  both  of  the  bene- 
ficiaries thereof,  viz.,  himself  and  his  sister,  Mrs. 
Tidwell,  might  live;  whereas  not  only  has  peti- 
tioner's tenure  as  Receiver  herein  been  in  fact  lim- 
ited to  a  brief  three  months'  period,  but  it  was 
obvious  at  the  time  that  the  Receiver  was  appointed 
that  his  term  of  office  would  be  relatively  short. 
For  the  reasons  mentioned  above  it  seems  to  the 
Receiver  that  the  compensation  to  be  awarded  him 
and  his  attorneys  should  be  in  excess  of  that  which 
this  Court  would  allow  a  receiver  and  his  attorneys 
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for  a  three  months'  period  of  service  in  the  case 
of  a  normal  long-term  receivership. 

9.  Petitioner  further  represents  to  this  Court 
that  his  counsel,  Messrs.  FitzPatrick  &  Whyte  and 
John  Whyte,  have  rendered  necessary  and  valuable 
services  to  him  in  connection  with  his  administra- 
tion of  the  affairs  of  the  former  Richman  Trust 
and  matters  incidental  thereto  for  which  they 
should  be  adequately  compensated,  the  nature  and 
extent  of  said  services  being  more  particularly  set 
forth  in  the  petition  for  allowance  of  fees  to  at- 
torneys for  Receiver,  filed  concurrently  herewith. 

Wherefore,  Roy  E.  Hallberg,  as  Receiver  of  all 
the  real  and  personal  property  constituting  the 
former  Richman  Trust,  prays: 

1.  That  his  first  and  final  report  to  this  Court 
as  hereinabove  set  forth,  including  the  schedules 
attached  hereto  and  made  a  part  hereof,  be  ap- 
proved ; 

2.  That  this  Court  make  and  enter  its  order 
fixing  and  allowing  a  reasonable  fee  to  the  Receiver 
herein  for  the  services  heretofore  necessarily  ren- 
dered and  performed  by  him  in  carrying  on  the 
normal  business  and  affairs  of  the  former  Richman 
Trust  and  matters  incidental  thereto  from  and  after 
December  1,  1953,  to  and  including  February  28, 
1954,  and  that  said  order  authorize  and  direct  im- 
mediate payment  of  said  sum  so  fixed  by  said  Court 
to  the  Receiver  from  funds  on  deposit  in  the  Third 
and  Western  Branch  of  the  Citizens  National  Trust 
and  Savings  Bank  of  Los  Angeles  to  the  account 
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of  Roy  E.  Hallberg,  as  Receiver  of  the  Assets  of 
the  former  Richman  Trust; 

3.  That  after  i^ayment  to  the  Receiver  of  such 
reasonable  fee  as  may  be  fixed  by  this  Court  and 
after  payment  to  the  attorneys  for  the  Receiver  of 
a  reasonable  attorneys'  fee  to  be  fixed  by  this  Court, 
this  Court  make  and  enter  an  approi^riate  order 
relieving  the  Receiver  of  all  further  control  over 
and  responsibility  for  all  moneys  in  bank  belonging 
to  the  former  Richman  Trust  and  relieving  and  ex- 
onerating the  Receiver  from  all  resi^onsibilities  in 
any  way  connected  with  or  arising  out  of  the  ad- 
ministration of  the  assets  of  the  former  Richman 
Trust; 

4.  For  such  other,  further  or  different  relief  as 
may  be  just  and  proper. 

Dated:    March  18,  1954. 

/s/  ROY  E.  HALLBERG, 

Receiver  [129] 

SCHEDULE   A 

Inventory  of  all  known  assets  and  properties  con- 
stituting a  part  of  the  former  Richman  Trust 
over  which  the  Receiver  assumed  possession, 
custody,  and/or  control. 

1.  The  Canterbury  Apartment  Hotel,  at  1740 
North  Cherokee  Avenue,  Hollywood.  Including 
Grant  Deed  recorded  in  Book  28420,  Page  223.  Bill 
of  Sale  from  Frank  Bursinger.  Title  Insurance  & 
Trust  Policy  2924463.  Combination  of  ofBce  safe. 
Niagara  Fire  Insurance  Policy  No.  55024,  which 
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Schedule  A — (Continued) 
also  covers  the  Fountain  Manor  Apartments  and 
the  Fountain  Manor  Garage. 

2.  The  Fountain  Manor  Apartments,  at  5165 
Fountain  Avenue,  Los  Angeles.  Including  Grant 
Deed  recorded  in  Book  20614,  Page  28.  Title  In- 
surance Policy  No.  1736449.  Survey  of  Apartment 
and  Garage  Buildings.  Unrecorded  Release  of  Chat- 
tel Mortgage,  dated  January  10,  1947,  by  John  Han- 
cock Life  Insurance  Company.  Also  cancellation  of 
Assignment  of  Rents.  Unrecorded  bill  of  Sale  cover- 
ing furniture.  Lease  covering  garage,  together  with 
Assignment  of  Lease  of  Richman  Trust  to  Zane 
Green  to  Herschel  E.  Watson. 

3.  La  Loma  Apartments,  at  251  South  Olive,  Los 
Angeles.  Including  Grant  Deed  recorded  in  Book 
30131,  page  213,  Bill  of  Sale.  Title  Insurance  Policy 
No.  3028784.  Grant  of  Telephone  Right-of-Way. 
Combination  of  safe.  Liberty  Mutual  Fire  Insur- 
ance Policy  FC-64B  107480. 

4.  Oliver  Cromwell  Apartments,  at  418  South 
Normandie,  Los  Angeles.  Including  Title  Insurance 
Policy  No.  3292694.  Deed  recorded  in  Book  34193, 
Page  133.  Letter  from  Pacific  Mortgage  Corpora- 
tion, dated  September  6,  1950.  Bill  of  Sale.  Letter 
from  Mutual  Benefit  Life  Insurance  Co.,  dated  Oc- 
tober 10,  1950.  Combination  of  safe.  Certificate  of 
Insurance,  Lloyd's  No.  42787 — Earthquake  Policy. 
Certificate  of  Insurance,  Liberty  Mutual,  No.  FG 
64  107389— Fire  and  Extended  Coverage. 

5.  Western  Arms  Apartment  Hotel,  at  1057 
South  Western,  Los  Angeles.  Including  Title  Guar- 
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Schedule  A — (Continued) 
antee  Policy  No.  1251512-A.  Grant  Deeds  recorded 
in  Book  18405,  Page  150;  18405,  Page  151;  18405, 
Page  146.  Bill  of  Sale.  Unrecorded  Release  of  Chat- 
tel Mortgage.  Second  Bill  of  Sale. 

6.  Chowchilla  Acres,  containing  Madera  Abstract 
Co.  Abstract  No.  2666.  Security  Title  Insurance 
Policy  No.  20568.  Deeds  recorded  Dec.  31,  1936, 
January  21,  1948,  October  5,  1949,  and  March  2, 
1951.  [130] 

7.  Colorado  Land  Oil  Royalty,  containing  unre- 
corded quitclaim  Deed  executed  November  24,  1938. 

8.  Kem  County  Acres.  Including  Deeds  recorded 
May  7,  1935 ;  February  13,  1937.  Telephone  Right- 
of-Way  Grant.  Letter  and  Plat  from  County  Sur- 
veyor, dated  December  27,  1944. 

9.  San  Bemadino  Acres.  Including  Deeds  re- 
corded in  Book  267,  Page  377,  and  in  Book  1187, 
Page  243,  San  Bemadino  County.  Consolidated 
Title  Insurance  Policy  82994.  Sun^ey. 

10.  W.  T.  Brookshire,  Loan,  containing  Trust 
Deed  and  Chattel  Mortgage  dated  December  9,  1946, 
recorded  December  21,  1946  in  Book  1996,  Page  215, 
Official  Records  of  San  Bernadino  County,  together 
with  note  for  $5,000.00.  Pioneer  Title  Insurance 
Policy  174745.  Certificate  for  one  (1)  share  Crest- 
line Village  Mutual  Service  Company  No.  1572CV. 
Phoenix  Assurance  Co.  Policy  No.  837158  for  $9,- 
500.00,  expiring  July  30,  1956.  Four  (4)  Assign- 
ments of  Deed  of  Trust. 

11.  Kenneth  Finch,  Promissory  Note  dated  Au- 
gust 4,  1947  for  $800.00,  plus  miscellaneous  papers. 
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12.  Associated  Gas  &  Electric  Co.  containing  five 
(5)  certificates  for  fifteen  (15)  shares  Class  "A" 
stock  in  the  name  of  F.  H.  Richman,  all  endorsed 
with  signature  guaranteed,  all  dated  in  1930  and 
1931. 

13.  Nevada  State  Gold  Mines  Certificate  739  for 
382  shares  Second  Preferred.  Certificate  2361  for 
1,047  1/5  shares  Common  stock,  and  correspondence. 

14.  Southwest  Oil  and  Development  —  Corres- 
pondence. 

15.  Insurance  Policies:  Associated  Indemnity 
Corporation — Standard  Workmen's  Compensation 
and  Employers'  Liability  Policy  No.  C  48-0912,  and 
American  Indemnity  Company's  ComiDrehensive  Li- 
ability Policy  No.  CL  13828. 

And — All  books  of  account,  records,  documents, 
cancelled  checks,  bank  statements,  correspondence, 
and  files  pertaining  to  the  fonner  Richman  Trust 
as  more  particularly  hereinafter  set  forth : 

1.  Information  Returns. 

2.  Richman  Trust  Payroll. 

3.  Fire  Insurance. 

4.  Withholding  Returns. 

5.  Nagel-Richman  Compensation  Insurance. 

6.  Unemployment  Correspondence. 

7.  Social  Security. 

8.  Unemployment  Returns. 

9.  Unemployment  Statement  of  Charges. 

10.  Nagel-Richman  Public  Liability  Insurance. 

11.  Canterbury — Dry  Cleaning. 

12.  Canterbury — Incinerator. 
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13.  Canterbury — Monthly  Reports. 

14.  Canterbury — Laundry. 

15.  Canterbury — Milk. 

16.  Canterbury — Telephone. 

17.  Canterbury — Paid  Bill  File — January  1, 1953 
to  December  31,  1953. 

18.  Canterbury — Paid  Bill  File — January  1, 1954 
to 

19.  Canterbury — Rent  Receipts. 

20.  Canterbury — General. 

21.  Colorado  Oil  Royalty. 

22.  Fountain  Manor — Telephone. 

23.  Fountain  Manor — Laundry. 

24.  Fountain  Manor — Paid  Bill  File — August  1, 

1953  to  December  31,  1953. 

25.  Fountain  Manor — Paid  Bill  File — January  1, 

1954  to 

26.  Fountain  Manor — Transient  Correspondence. 

27.  Fountain  Manor — G-eneral. 

28.  Fountain  Manor — Rent  Receipts. 

29.  Fountain  Manor — Monthly  Reports. 

30.  La  Loma — Rent  Receipts. 

31.  La  Loma— Paid  Bill  File— July  1,   1953  to 
December  31,  1953. 

32.  La  Loma — Paid  Bill  File — January  1,  1954  to 

33.  La  Loma — Monthly  Reports. 

34.  La  Loma — Laundry. 

35.  Madera  &  Kern  County  Oil  Rights. 

36.  Oliver  Cromwell — Incinerator. 

37.  Oliver  Cromwell — Dry  Cleaning.  [132] 

38.  Oliver  Cromwell — Telephone. 
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39.  Oliver  Cromwell — General. 

40.  Oliver  Cromwell— Paid  Bill  File— July  1, 1953 
to  Dec.  31,  1953. 

41.  Oliver  Cromwell — Paid  Bill  File — January  1, 
1954  to 

42.  Oliver  Cromwell — Rent  Receipts. 

43.  Oliver  Cromwell — Monthly  Reports. 

44.  Oliver  Cromwell — Laundry. 

45.  Nagel-Richman — San  Bernadino  Acres  (also 
includes  Orange  Coimty  Lots  and  San  Clemente 
Lot.) 

46.  Western  Arms — Rent  Receipts. 

47.  Western  Arms — Smog. 

48.  Western  Arms — General. 

49.  Western  Arms — Monthly  Reports. 

50.  Western  Arms — Laundry. 

51.  Western  Arms — Paid  Bill  File — January  1, 

1953  to  December  31,  1953. 

52.  Western  Arms — Paid  Bill  File — January  1, 

1954  to 

53.  Richman  Trust  Workpapers — Jan.  31,  1950 
to  Nov.  30,  1953. 

54.  Richman  Trust  Tax  Returns  for  Years  1946- 
1953. 

General  Ledger  Book  to  December  31,  1953. 
Current  Ledger  Book. 

Cash  Receipts  and  Disbursements  Book  to  Dec. 
31,  1953. 
Journal. 
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Cash   Receipts   and   Disbursements   Book   from 
January  1,  1954  to 
Payroll  Record  Book. 
1953  Payroll  Terminations  Book. 
And  the  following  records  of  properties  of  the 
Old  Richman  Trust  and  properties  formerly  be- 
longing to  Nagel-Richman : 

1.    Cai-ton    No.    1:    containing    the    following 
tabbed  filed: 

Old  Richman  Trust — General. 
Old  Richman  Trust — Burbank  Comer. 
Old  Richman  Trust — Linden  Court. 
Old  Richman  Trust — Ponce  de  Leon  Apart- 
ments. [133] 
Old  Richman  Trust — Surfline. 
Old  Richman  Trust — Tremaine  Property. 
Nagel-Richman — Insurance. 
Nagel-Richman — Plate  Glass  Insurance. 
Rent  Control  Law. 
Correspondence  re  Rent  Control. 
Rent  Control  Petitions. 
Rent  Control. 
Nagel-Richman — Atlantic  and  Compton 

Acres  and  Lewis  Lot. 
Nagel-Richman — Beanhouse  and  Bean  &  Bo- 
gie ville. 
Nagel-Richman — Bellhurst  Park.  Bescondy 

and  La  Canada. 
Burbank  Corner. 
Burbank  Ervin. 

Richman  Trust — Burbank  Ervin. 
Richman  Trust — Burbank  Motor  Parts. 
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Nagel-Ricliman — Burbank  San  Jose. 

Casa  Loma  Coui*t. 

Casa  Loma  Rent  Statements. 

Casa  Loma  Court— Paid  Bills  3/31/43. 

Casa  Loma  Court — Paid  Bills  April  1,  1943. 

Nagel-Richman — Chowchilla  Acres. 

Coronet  Apartments. 

Coronet  Telephone  &  Telegraph  Bills. 

Coronet  Laundry  Bills. 

Coronet  Paid  Bills  —  March,  1943  to  Janu- 
ary, 1944. 

Nagel-Richman  Culver  City  Lots. 
2.    Carton    No.    2:    containing    the    following 

tabbed  files: 

Nagel-Richman  El  Cajon  Ranch. 

Fletcher  Apartments — Legal. 

Fletcher  Apartments. 

Fletcher  Apartments. 
Fletcher  Apartments. 

Fletcher  Apartments — Rent  Statements. 

Five  (5)  Fletcher  Apartments  Paid  Bill 
Files  from  November,  1941  to  October, 
1950. 

Nagel-Richman — Imperial  Acres. 

Nagel-Richman — Inglewood  Building. 

Nagel-Richman — Jackson  Farm. 

Jackson  Farm. 

Nagel-Richman — Jones  Farm. 

Jones  Farm. 

Nagel-Richman — Kern  County  Acres. 

Los  Angeles  Housing  Problem. 
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R-T  Melrose  Building. 
Modem  Machine  Works. 

3.  Carton    No.    3:     containing    the    following 
tabbed  files : 

Ojai  Apartments — Three  (3)  Paid  Bill  Files 
from  September,  1941  to  May,  1944. 

Ojai  Apartments. 

Nagel-Richman — Olympic  Boulevard  Lot. 

Nagel-Richman — Paden  and  Pierson  Lots. 

Nagel-Richman — Portland  Acres. 

Nagel-Richman — Powers  Place. 

Nagel-Richman — Sixty  Acres. 

Nagel-Richman — Spokane  Lots. 
R-T — Stolper  Electric  Financial  Statements. 

Nagel-Richman — Long  Beach  Triangle. 
Strand  Lot. 

Villa  Carlotta— OPA. 

Villa-Carlotta — Laundry  bills. 

Villa  Carlotta — Telephone  Bills. 

Villa  Carlotta — Monthly  Reports. 

Nagel-Richman — Villa  Carlotta. 

Villa  Carlotta— Four    (4)    Paid   Bill   Files 
from  Nov.  1944  to  Mar.,  1948. 

4.  Carton    No.   4:    containing    the    following 
tabbed  files: 

Western  Arms  Apartments. 
Western  Arms — Laundry  bills.  [135] 
Woods  vs.  Richman. 
Western  Arms — Rent  statements. 
Western  Arms  Paid  Bills  Files  from  May, 
1941  to  Dec.  31,  1952. 
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5.  Carton    No.  5  —  containing    the    following 
tabbed  files: 

Fountain  Manor — OPA. 

Fountain  Manor. 

Fountain  Manor. 

Stanley  vs.  Richman. 

Fountain  Manor — Laundry  Bills. 

Fountain  Manor — Telephone. 

Fountain  Manor  Apartment  Hotel — General. 

6.  Carton    No.    6  —  containing    the    following 
tabbed  files: 

Fountain  Manor  Paid  Bill  Files  from  Jan- 
uary, 1944  to  July,  1953. 

7.  Carton    No.    7  —  containing    the    following 
tabbed  files: 

Canterbury  Apartment  Hotel  Paid  Bills 
Files  from  October,  1948  to  December  31, 
1952. 

8.  Carton    No.    8  —  containing    the    following 
tabbed  files: 

Oliver  Cromwell  Paid  Bills  Files  from  Au- 
gust, 1950  to  June  30,  1953. 

La  Loma  Paid  Bill  Files  from  May,  1949  to 
June  30,  1953. 

9.  Carton  No.  9 — containing  the  following : 
Check  Stubs  from  January  1,  1946  to  Sex)- 

tember  30,  1953. 
10.    Carton  No.  10 — containing  the  following: 
Richman  Trust  Cancelled  Checks  and  Bank 
Statements  from  January,  1946  to  Decem- 
ber, 1950. 
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11.  Carton  No.  11 — containing  the  following: 
Richman  Trust  Cancelled  Checks — January, 
1951    to    October,    1953,    including    Bank 
Statements. 

12.  Transfer  Ledger  containing  Cash  Receipts 
and  Disbursements  from  January,  1941  to 
December,  1952. 

13.  Transfer  Ledger  containing  old  General 
Ledger  Account  sheets.  [136] 

14.  Two  Stationery  Boxes  containing  Individ- 
ual Wage  Earner  Records,  and  post-office 
returned  W-2  Forms. 

15.  Two  Stationery  Boxes  containing  Time 
Sheets  for  calendar  year  1952  and  for  Jan- 
uary, 1953,  through  December,  1953. 

16.  Oliver  Cromwell  Payment  Book,  and  Pacific 
Mortgage  Company  Statements  for  1951  and 
1952.  [137] 


o 

en 

• 

o 


M 
«0 


e 


^ 


o 


d 

u 

o 

<D 

a 

43 

^4 

n 

<^ 

o 


8 

o 

H 
4* 


O 
O 
(M 


8 


• 

CM 

to 

1-1 


«o 

CM 


ir\ 

>. 

a 

. 

vrv 

d 

^^ 

43 

o 

CO 

■Xv. 

o 

O 

*3 

43 

O 

a 

f^ 

(D 

m 

Pi 

(^ 

X] 

•r( 

4H 

^>v 

Ph 

■d 

<i 

^x^ 

m 

O 

1-1 

9 

rH 

(0 

tS 

H 

*3 

43 

r-f 

o 

a 

<a 

CO 

N 

CO 

CO 

o 

Vi 

(D 

U 

r-l 

o 

Pi 

^ 

t 

o 

CO 

43 

-d 

c 

m 

a 

CO 

CD 

m 

o 

a 

cd 

H 

o 

W 

« 

Eh 

M 

CQ 

^ 


«n 

UN 

H 

t^ 

«» 

C»- 

O^ 

• 

C»v 

>o 

CM 

a 

M 

43 

CT^ 

o. 

^ 

•H 

O) 

u 

O 

o 

a> 

f^ 

• 

5 

o 

a 

rH 

oa 

o 

•H 

a 

« 

S 

U 

(D 

a> 

<« 

5 

1 

43 

© 

a 

^ 

o 

(D 

o 

(D 

ca 

Vt 

Q 

G8t 


• 
H 

to 

CM 


to 


=«» 


I 


NO 

H 
10 


OS 
CM 


sO 

5* 


CM 


trs 

f»^ 


On 


CMI 
OS) 


(D 

I 

O 


o\ 

CM 

• 

to 

CM 


o 
o 

vO 


OS 

to 


CM 


(A 
CM 


O 


o 


to 

4» 


CM 
irv 


C?s 

=»• 

-t 

• 

h 

Vt 

vr^ 

o 

o 

o 

cys 

an 

4h 

■H 

a 

6 

^ 

43 

q 

t>. 

<8 

•H 

i 

13 

43 

<D 

S 

d 

o 

(D 

§ 

a> 

o 

XI 

« 

OEi 

43 

t-3 

0} 
.8        *3 


o 


ay 
O 

• 


a 

a 

o 

49 

o 

^ 

■rt 

4» 

■H 

(Js 

O 

■d 

•a 

iH 

O 

o 

c^ 

3 

V 

■H 

ITS 

H 

M 

en 

U 

CJs 

O 

to 

9 

i-l 

a 

CVJ 

rH 

Oi 

•H 

at 

• 

• 

43 

u 

o 

■d 

/3 

o 

o 

o 

0 

(D 

r« 

u 

p» 

as 

N 

«« 


pq 


ON 


§ 


CM 

CM 

O 


o 
o 

CO 

• 

• 

o 
o 
1^ 

to 


to 


C>-       -4- 
Ol 


c^ 

-* 

o 

^ 

• 

• 

o 

l/N 

CM 

(> 

rH 

C>- 

H 

c^ 

<M 

• 

O 

ir\ 

-* 

i/N 


CJ\ 


H        CM 


00 


CJv      r^     — 


c^ 


o 

o 

o 

o 

Ov 

o 

• 

• 

• 

o 

v/\ 

rH 

iTV 

-m^ 

to 

CM 

r«- 

>o 

CM 

• 

c^ 

c^ 

sO 

• 

o 

r^ 

M 

-* 

-* 

-* 

O 

• 

• 

(^ 

o 

(r^ 

o 

l/> 

i 

CM 

«» 

C^ 

r-l 

• 

o 

00 

c^ 

m 

0^ 

-* 

H 

o 

o 

rH 

(7^ 

^/^ 

H 

to 

ir> 

• 

CM 

-* 

1* 

C*> 

C^ 

O 

ir> 

• 

o 

C^ 

CM 

CM 

o 

>o 

o^ 

« 

-* 

^o 

«* 

O 

rH 

O 

>r> 

• 

• 

r-H 

c^ 

rH 

-* 

-* 

H 

■ 

• 

r^ 

CM 

m 

Ov 

<T\ 

r- 

CTN 

• 

O 

•o 

C^ 

^f\ 

-* 

H 

-* 

• 

-* 

^O 

Id 

•O 

o 

o 

CM 

• 

• 

-* 

to 

rH 

r^ 

to 

r^ 

• 

-* 

C^ 

9» 

r 


JO 


^1 

01 

m 

d 

d 

a 

^ 

(D 

O 

CQ 

Q. 

•rl 

•H 

;-1 

+3 

S         Pi 


XJ 

n 

H 

^ 

(D 

43 

> 

■H 

•H 

A 

<D 

•H 

-g 

X 

w 

2" 


(0 

u 
o 

o 


-    w 


a> 

H 

M 

a) 

t^ 

• 

O 

• 

0) 

n 

« 

«     --     « 


Isburse; 
an., 195 
aintena 
enovatl 
See  Kzh 
omprehe 
labilit 
orkoCom 
Yr.Fir 

Lsburse 
9b., 195 
lintena 
movati 
See  Exh 

)tal  Di 
iriod  t 
)  Feb.  I 

LClUdll] 

icount 
)ligatj 

Jfreae 
1  prio: 
omencei 
Jeiver 

ial  Ca 
Close 


I 


lyKE  _P,.   KELLEY  ^ 


PLAINTIFF'S  EXHIBIT  No.  133 


Gor.iputatlon   of   Net   Income 
Net  Worth  Method 


Assets 

A.  Cash  on  Hand  -  Schedule  F 

P.  Bank  Accounts 

1.  City  Savings  Bank  a/c  K155522 

2.  Netlonal  Hamilton  Bank  a/c  #659U 

3.  First  National  Baik  of  Nevada  a/c  #10927 
Ij..  Security  National  Bank  of  Reno  a/c  #5192 

5.  Home  National  Bank 

6.  First  National  Bank  of  Nevada-Commercial  a/c 

7.  Securities  -  Schedule  A 

C.  Ultra  K  Distributing  Co, 

D.  Office  Equipment  -  Schedule  E 

E.  Automobile  -  Schedule  C 

F.  Airplane 

0.  Airplane  Radio 
h.  Residence 

1.  Improvements  on  Residence 
J.  Home  Furnishings 

K.  U.  S.  Government  Bonds 

L.  Total  Assets 
I. Liabilities 
I.  net  Worth 


A.  Less:  Beginning  Net  Worth 

B.  Increase  in  Net  Worth 

C.  Add:  Expenditures   Not  Reflected  in  Net  Worth 

1.  Federal  Income  Tejces  Paid 

2.  Personal  Living  Expenses  -  Schedule  D 


D.  Less:  Non  Cash  Deductions  and  Non-Taxable  Income 

1.  Allowable  Depreciation  -  Schedule  E 

2.  Non  Taxable  Income 

A.  50>  Long  Term  Capital  Gains 

B.  Cost  of  Endowment  Policies  Cashed 

C.  Capital  Surplus  Distribution- 

Technical  Fund  Stock 

D.  Income   Tax  Refund 


E.  Adjusted  Gross   Income   Corrected 

F.  Less:    Personal   Deductions 
"•  Standard  Deduction 
H.   Net   Income   Corrected 

I.   Net   Income   Per  Return 

J.   Income  Understated 


12/^1^8 

12/31/U9 

^.Oi/?p 

12/31/51 

32/31/52 

86.50 

11206.36 

-0- 

7228.64 

10349.09 

3509.32 

3367. llj. 

3933.93 

3973. I4-2 

85.56 

86.83 

88.12 

88.78 

3845.17 

7936.89 

8oli.l.5l 

226.20 

202.I4.O 

155.09 

329.95 

771.75 

10101.67 

1105.01 

1050.00 

1250.00 

114807.01 

135628.16 

165683.34 
20000.00 

7707.70 

7851.95 

7920.51 

8159.76 

8367.76 

2827.00 

2827.00 

2827.00 

6531.00 

6531.00 

9500.00 

9500.00 

9500.00 

9500.00 
I450.OC 

9500.00 
[450.00 

25000.00 

25000.00 

25000.00 

25000.00 

25000.00 

703.15 

1395.87 

e  95.87 

26214..29 

26214.. 29 

2827.91 

2907.74 

2907.74 

29li.00.00 

31650.00 

9787.50 

2250.00 
2092^.^2 

2250.00 

914-011.2.  ii  8 

107910.85 

llh^^^M 

25?6o4.98 

-0- 

-0- 

-0- 

-0- 

-0- 

^k^ll2.k^ 

107910.85 

940142.  US 
13BS8.37 

i74^3:^.'55 

107910.85 

209^41. 6i! 
174232.95 

25V604.98 

209241.62 
W363.36 

66322.10 

35008.67 

1553.00 

300.00 

2191.78 

8808.40 

767.01 

3960.93 

1445.26 

1836.31 

16208.38 

70603.03 

38645.71 

59008.07 

2747.58 

2762.29 
349.40 

3100.54 
876.82 

3146.14 

877.48 

3335.46 

357.62 
4346.79 

2747.58 

5373.99 

6481.60 

13460.80 

66256. 2I4 

33271.72 

52526.47 

386.00 

1000.00 

65256.24 

1000.00 
32271.72 

1000,00 
53526.47 

13074.80 

4163.66 

10125.20 

23085.66 

36562.68 

8911.14 

55131.04 

9186.06 

14963.79 
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NawF  f-   Address 
Ace  Specialty  Co, 
f285  ■■•.   Pico,  LM.19 

Acme  Forms 

1517  Bpverly  Blvd.,L.A.26 

Arden  Milk 

103  So.    Hamel  Hr^.jL.A.   hS 

Arrowhead  "^  Puritas  <<aters 
1566  E.    ..P<tiinrton  Blvd., L. A. 

Barker  Bros. 
7th  f-  Fifueroo 

Calii".   Sefriperption  Co, 
590<  Melrose  Ave.,L.A.   38 

Cascade  L?urdry 

t^lilli  Ssnta  Monica,    I. A. 

City  Curtain  f:  Blank.    Cleanprs 
5155  So.    ><estem  Ave.,    L,A, 

Coast  Shade  &  Venetian  Blind 
h900  W.    Spnta  Monica  Blvd., LA 

Columbia  Fest   Control  Co, 
ini  No.   Virgil,   L.   A.  I4 

Crescent   ?-efininf  '•  Oil   Co, 
2L6r  r.   2Pth,   L.A.  58 

ELpvator  Miaintenance  Co., Ltd. 
I3I6  Glendnle  Blvd., L.A.  26 


DISBUHSKMKPiTS  MADE  BY  THF;  ftECKIVtk  AS  ulKECTED  BY  THE  COURT 
COVERING  LIABILITIES  INCURHED  I-KIOK  W  BEBrtUART  28,   1951, 

BUT  :jdt  r/iD  until  after  that  date. 

Total  CA  ra  •  LL  OC 


vja 


^58.18 


2.59 


78,26 


7.7U 


26,00 


.1^58.18 


^*2.59 


93.72  v93.72 


1)1.07  11.07 


773.27 


5.00 


309.38      180.29      211.15     v72.l5 


.50        31.1i2  5.00       28. 3U 


1,023. Ui  298.36        260.56        66.69      2lili.97      152.86 


75.60  18.22  28. U9  9.69         13.18  6.02 


316.83  89.11 


7.7li 


7.50  1.50  7.50  6.50 


70.72        78.50        78.50 


62.16  12.50  5.00  6.00         32.66  6.00 


SCHEDULE  C 
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J-^ 


Name  &  Address  fotal  CA  ™  ^  ££  WA 

Carl  Ericson,  painter  *75.00  !||>75.00 

1057  So.   Western,   L.A.  6 

Frazer  Bros.   Oil  Burner  10.00  «10.00 

lOllj  So.   Western,  L.A.  6 

Gibbs  Bros.   Electric  10.98  410.9S 

702  No.   Broadway,    L.A.  12 

Hoover  Company  16.33  *^^ 

8705  West  3rd,  L.A.  h8 

Jesse  M.   Few  Electric  Co.  10.9b  10.9li 

151?  West  7th,   L.A.  17 

Los  Anpeles  Soap  Co.  26.66  *28.66 

617  East  1st,   L.A.  5h 

Los  Angeles  Times  11.76  11.76 

202  West  1st,    L.A. 

MacMillan,   Kobert  2li.5i4  I 

1238  No.   Kariposa 

McConnell,   A.  F.  11.00  11.00 

lil8  Bo.   Normandie 

Murphy  Bed  Sales  Co.  15.50  11.50 

8018  West  3rd,L.A.li8     -  i^is.    .31  1'^.19 

Normandie  Refrigeration  503.98  1^.00  W. 

ii221  Beverly  Blvd. 

Paramount  Clean,  f-   Dyers  52.89  9.77  13.12 

1*368  West  3rd,   L.A.  5 

Pfeiffers  Upholstering  Co.  338.25  112.75  112.75  1' 

U812  So.  Western,   L.  A. 

SCHEDULE  C  -  Page  2 
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Nane  A  Address 

Totfel 

CA 

™ 

LL 

OC' 

Red  Lilly  Plumbing                        «.92.l6 

426.39 

»e8.63 

«69.07 

W.07 

2316  HvDerion.  L.A.     -  Disc.     19.21 

♦172.95 

Service  Supply  Co.                           2li.30 

2I4.30 

726"?  Beverlv  Blvd.           -Disc.     .19 

23.81 

Truman  Doyle  Method, Inc.               1*3.56 

36.16 

7116  Santa  Monica  Blvd. -Disc.     .6? 

12.69 

Turell,  Edith  J. 

38.70 

38.70 

5337  La  Cresta  Court,  L.A. 

United  Upholstering  Co. 
3000  Sunset  Blvd. 


10.15 


West  Coast  Special tjr  Co.  116.20 

550  So.  Vestem          -Disc.         2.92  1U3.28 

Western  Union  15.62 

7la  So.  Flower,  L.A.  17 

Wilshire  Type.  &  Office  Equip.  6.13 

lli3  So.  Western 

Citiiens  Nat'l  Bank-Fed. Deposit. Rec.  562.63 

Liberty  Hitual  Insvirance,   L.A.  31.83 

Jean  Findeisen-  office  103. 18 

Dep't  of  Water  &  Power,   207  So.  B'way  lUl.61 


16.  U3 


3.05 


10.15 


36.18        I6.2I4 


14.51* 


^8.80 


8.03 


31.83 


lla.6l 


Pacific  Telephone  &  Tel.   Co. 

7U0  So.  Olive,  L.  A. 
So.   Calif.  Gas  Co. 


865.66      331.26      265.57 


321.78        81i.68 


260.95 


I2I4.30 


i 


810  So.  Flower,   L.  A. 


TOTAL 


tf6.121.h0 


RECAPITUUTION:     Balance  in  bank  as  of  February  28,   1951:      >j26,819.11 
Payments  as  listed  above 6, 121.10 


WA 


7.f 


Balance  as  of  March  10,  195li 4'20,697.71 


SCHEDULE  C  -  Page  3 
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Name  &^  Address 
Air  Polution  Control,    Inc. 
357  No.   La  Brea,   Los  Anpeles 


LIST  OF  ALL  KHOm  CREDITORS  OF  THE  FO'i'flER  HICHMAN  TRUST 
V/ITH  NAMES,  ADDRESSES,  AND  A^lUUNTS  OF  CLAIMS,  INCLUDING 
BOTH  SPECIFIC  AND  CONTINGENT  CLAIMS,    AS  OF  MARCH  10,   1951i 

Nature  of  Claim 

Catslytlc  unit   at  Canterbury  and 
"  at   Oliver  Cromwell 


Calif,   i^frlperation  Main.    Co, 
5905  Melrose  Ave.,    L.   A.   38 

Los  Anpeles  limes 
202   West   1st,    L.   A. 

H.   L.   Byram,   Tax  Collector 
Hall  of  Justice,    L.   A.  12 


For   o'issstlsfaciory  work  at 
"estern  Arms 

iWlvortisinp,   March  1  to  March  5 
for  Fountain  Manor 

2nd  installment    taxes  due   April  10 
on  the  five  buildinps 


Payroll  taxes : 
".ithholdlnf  tax 
F.O.A.B.   Tax-   Employees 
State  Unemployment    Insurance-twployer 

Mutual  benefit  Life   Insurance  Co.        Oliver  Cromwell  Trust  ^eed 

c/o  Pacific  ^brtpa^e  Corp.  1 ayable   v2,027.25  monthly       -Balance- 

210  West  7th,   Los   Alleles 


Amount 
*l,329.1iO 
1,329. ho 

61.10 


Ii.68 

U,856.31 

262. <5 
125.96 
332.71 

165,993.71 


Frederick  I.   i^ichman 

1a17  South  Hill,   Los  Armeies 


Manapemont  Fee  for  Nov., 1953  in  amount  claimed 

by  F.    I.   Richman  to  be  10^  of   4.31,0143.33...  3,10li.33 


Fees  to  ^ceiver  and  his  Attorneys   in  amounts  to  be  fixed  by  the   Court. 

Pacific  Telephone  &  Telegraph  Co.        House  bills  from  following  dates:   Canterbury- 2/6/51^; 


71*0  South  Olive,    Los  Anpeles 

Department   of  'I'ster  fi  Power 

207  South  Broadway,    L.   A. 

Southern  Calif.   Gas  Co. 

810  So.   Flower,   Los  Anpeles 


Fountain  Manor-   2/II/5I4;   and  Oliver  >-romwell-2/n/5Ii, 

and  Managers'   telephone  bills. 

Bills  from:  Canterbury-2/12/5ii;   Fountain  Manor- 2/10/51; 

La  Loma-2/25/<l*;    Oliver  Cromv/ell, 2/5/514;    and  W.Arms-2/lO/i 

Bills  from:   Canterbury-2/12/51i;   Fountain  Manor- 2/5/514; 
La  Loma-2/3/51i;   O.Cromwell- 2/ 25/51;   Western  Arms-2/l6/5U. 


SCHEDULE  D 
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121 


9m»  »  '^Idrw 
71jO  aottth  >-^ir«y  Los  '<nr*l*« 


for  i^**  ■  "iunt*ln    -anor 

i'  !jar»  «nd   .liviT  -rosiwoll    rt,     ot«lB 
•n'li",  l;an«>   iimctmy    ,»  crio  Tit.  h". 

-'or  -obntAln  >oinofr  llti*tl  »rt!««jv<! 
bot  not  o^llvnrr-d  <ii     I'ltnjarjr 


tSa^EX. 


?  .32 


I    Z^ndorsedZ:   Filed  March  18,  1954. 
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Lyda  Tidwell,  Etc.  123 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  HEARING  ON  (1)  FIRST  AND 
FINAL  REPORT  OF  RECEIVER,  (2) 
PETITION  FOR  ALLOWANCE  OF  FEE 
TO  RECEIVER,  AND  (3)  PETITION  FOR 
ALLOWANCE  OF  FEES  TO  ATTORNEYS 
FOR  RECEIVER 

To  Plaintiff  Lyda  Tidwel]  and  Messrs.  Martin, 
Halm  &  Camusi,  her  Attorneys  of  Record,  and 
to  Defendant  Frederick  I.  Richman  and  Joseph 
T.  Enright,  Esq.,  and  Messrs.  Brady,  Nossa- 
man  &  Paulston,  his  Attorneys  of  Record,  and 
to  all  known  creditors  of  the  former  Richman 
Trust  as  of  the  close  of  business  on  March  10, 
1954. 

Notice  Is  Hereby  Given  that  the  following  mat- 
ters will  come  on  for  hearing  on  Monday,  April 
12,  1954,  at  the  hour  of  10 :00  o'clock  a.m.,  or  as  soon 
thereafter  as  counsel  may  be  heard,  before  Honor- 
able Ernest  A.  Tolin,  Judge  of  the  above  entitled 
Court,  in  Court  Room  No.  6  in  the  United  States 
Court  House  and  Post  Office  Building,  Los  Angeles, 
California,  to  wit: 

1.  First  and  final  report  of  Roy  E.  Hallberg,  as 
Receiver  of  all  the  real  and  personal  property  con- 
stituting the  former  Richman  Trust,  [157]  said 
Roy  E.  Hallberg  being  hereinafter  referred  to  as 
"the  Receiver." 

2.  Petition  for  allowance  of  a  fee  to  the  Receiver 
in  such  an  amount  as  said  Court  may  find  to  be  just 


124        Frederick  I.  Ricliman,  Etc.,  et  al.,  vs. 

and  reasonable  for  the  services  necessarily  rendered 
by  him  as  Receiver  during  the  period  commencing 
December  1,  1953,  to  and  including  February  28, 
1954. 

3.  Petition  for  allowance  of  fees  to  FitzPatrick 
&  Whyte  and  John  Whyte,  as  attorneys  for  the 
Receiver,  in  the  sum  of  $3,000  for  ordinary  legal 
services  necessarily  performed  by  them  during  the 
period  commencing  November  30,  1953,  to  and  in- 
cluding March  17,  1954,  and  in  such  further  sum. 
as  said  Court  may  find  to  be  just  and  reasonable  for 
extraordinary  legal  services  necessarily  performed 
by  them  during  the  same  period. 

Dated:    March  24,  1954. 

FITZPATRICK  &  WHYTE, 
JOHN  WHYTE, 
/s/  By   JOHN  WHYTE, 

Attorneys  for  the  Receiver        [158] 

Affidavit  of  Service  by  Mail  attached.  [159] 

[Endorsed] :    Filed  March  24,  1954. 


DEFENDANT'S   EXHIBIT  B 

[Title  of  District  Court  and  Cause.] 

DISMISSAL  WITH  PREJUDICE 

Comes  now  the  plaintiff  individually  and  as  co- 
trustee and  as  beneficiary  under  Richman  Trust, 
and  dismisses  the  above-entitled  action  with  prej- 
udice as  against  all  defendants. 


Lyda  Tidwell,  Etc.  125 

Dated  this  3rd  day  of  March,  1954. 

/s/  LYDA  TIDWELL 

MARTIN,  HAHN  &  CAMUSI, 
/s/  By   LAURENCE  B.  MARTIN, 

Attorneys  for  Plaintiff 

It  is  so  ordered  except  that  jurisdiction  is  re- 
tained over  all  monies,  credits  and  assets  in  pos- 
session or  under  control  of  Roy  E.  Hallberg,  re- 
ceiver heretofore  appointed  herein,  and  over  said 
receiver  and  to  fix  his  compensation  and  allow  his 
expenses  including  fee  for  his  attorney. 

March  22,  1954. 

/s/  ERNEST  A.  TOLIN, 

Judge  [161] 

[Endorsed] :    Filed  and  entered  March  25,  1954. 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  AND  ANSWER  TO  REPORT 
AND  PETITIONS  OF  RECEIVER  AND 
HIS  ATTORNEY  FOR  FEES 

Comes  Now  defendant,  Frederick  I.  Richman, 
for  himself  and  other  interested  parties,  and  in 
answer  to  the  Report  and  Petition  of  the  Receiver, 
Roy  E.  Hallberg,  dated  March  18,  1954,  alleges: 

1.  Answering  paragraph  3,  page  2,  line  17,  al- 
leges that  the  Receiver  took  possession  of  the  prop- 
erties by  exercising  dominion  and  control  over  each 
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of  the  five  managers  managing  the  apartment 
houses  and  gave  directions  to  the  Union  Bank  and 
Trust  Company  where  the  funds  of  the  Richman 
Trust  were  deposited,  commencing  November  30, 
1953,  instead  of  December  2,  1953,  as  alleged. 

2.  Answering  that  portion  of  paragraph  4,  page 
3,  line  16,  alleges  that  the  Receiver  has  failed  to 
retain  possession  and  control  of  $785,  or  more, 
which  was  under  his  control  and  dominion,  in  the 
form  of  petty  cash  in  the  possession  of  the  five 
managers  of  the  five  apartment  houses,  and  the  Re- 
ceiver has  permitted  this  money  to  be  surrendered 
to  the  plaintiff,  Lyda  Tidwell. 

3.  Answering  the  allegations  of  paragraph  5, 
commencing  page  3,  line  17  to  page  8,  line  6,  ad- 
mits that  the  Receiver,  usually  through  others  [163] 
designated  as  his  agents,  most,  if  not  all  of  whom, 
have  been  compensated  for  services  out  of  funds 
of  the  estate ;  did  direct  the  Union  Bank  to  transfer 
the  Richman  Trust  funds  to  him;  did  employ  Roy 
Harrison,  who  had  for  many  months  kept  the  books 
of  Richman  Trust;  did  collect  the  rents  from  the 
five  apartment  house  managers,  which  five  apart- 
ment house  managers  had  for  many  months  col- 
lected the  rents;  did  deliver  supplies  on  some  oc- 
casions to  some  of  the  apartments;  did  continue  a 
policy  of  insurance,  pay  County  taxes  and  move 
files.  Upon  information  and  belief,  defendant  denies 
that  the  Receiver  did  inspect  the  apartment  houses 
on  more  than  two  occasions;  alleges  he  did,  by 
agents  exercising  in  their  discretion,  supervise  cer- 
tain renovating  at  the  Fountain  Manor  and  West- 
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ern  Arms  Apartments,  and  place  Christmas  trees 
in  the  apartment  houses;  did,  through  his  counsel, 
petition  the  Court  to  pay  a  customary  and  usual 
Christmas  bonus  theretofore  paid  by  the  Richman 
Trust;  did  terminate  fire  insurance  policies  and  a 
program  of  many  years  duration  established  by 
Richman  Trust  with  the  approval  of  all  interested 
parties  of  Richman  Trust,  and  place  in  effect  mu- 
tual insurance  issued  by  Liberty  Mutual  Insurance 
Company,  which  may  for  a  particular  year  result 
in  a  discount  of  10%,  but  your  answering  party 
is  informed  and  believes,  and  upon  information  and 
belief,  alleges  it  would  result  in  a  greater  cost  paid 
claims  considered;  did,  through  agents,  change  the 
bank  account  from  Union  Bank  to  a  bank  at  Third 
and  Western  Avenues;  did  attempt  to  revise  with- 
out completion  an  accounting  system;  did,  in  De- 
cember, review  an  Order  of  the  Los  Angeles  County 
Air  Pollution  Authority,  being  a  duly  constituted 
Government  agency,  and  a  contract  approved  by 
that  Authority  made  by  your  answering  defendant 
with  Air  Pollution  Control,  Inc.,  and  did,  in  De- 
cember, direct  his  agent  to  direct  the  Air  Pollution 
Control,  Inc.,  not  to  perform  the  contract,  resulting 
in  the  Order  of  the  Government  Authority  not 
being  performed,  and  as  a  direct  and  proximate 
consequence  of  the  act  of  the  Receiver,  a  criminal 
misdemeanor  complaint  was  issued  by  the  Clerk  of 
the  Municipal  Court  of  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California,  against 
your  answering  defendant  and  the  [164]  manager 
of  one  of  the  apartment  houses:  your  answering 
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defendant  is  informed  and  believes,  and  upon  in- 
formation and  belief,  alleges  that  the  Receiver  did, 
through  agents,  supervise  some  repainting  of  the 
lobby  of  the  La  Loma,  accompany  appraisers  of 
the  plaintiff,  obtain  bids  on  painting,  examine 
apartments,  confer  with  upholsterers,  select  linens, 
distribute  payroll  checks,  purchase  supplies,  confer 
with  Air  Pollution  Control's  district  officers  after 
the  criminal  complaint  citation  had  been  issued, 
confer  with  the  Building  Department  of  the  City 
of  Los  Angeles,  confer  with  the  Director  of  Internal 
Revenue,  prepare  a  claim  for  workmen's  compensa- 
tion for  a  manager  of  the  Oliver  Cromwell  Apart- 
ments, fail  to  be  available  to  render  services  and 
thereafter  fail  to  supervise  repair  of  the  refrigera- 
tion unit  at  the  Western  Arms  Apartments,  did 
appear  and  testify  in  support  of  his  petition  for 
authority  to  renovate  individual  apartments.  Your 
answering  defendant  is  informed  and  believes,  and 
upon  information  and  belief,  states  that  the  Re- 
ceiver's testimony  was  at  least  very  inaccurate,  if 
not  untrue,  as  to  the  number  of  vacancies  and  the 
reasons  given  for  the  tenants  having  then  recently 
vacated  certain  of  the  apartments ;  that  he  did  confer 
with  one  or  more  of  the  attorneys  for  the  plaintiff 
as  to  the  method  of  capitalizing  expenses  and  other 
matters,  but  at  all  times  failed  and  neglected  to 
confer  with  your  answering  defendant,  although 
directed  by  the  Court  to  do  so;  that  he  did  confer 
with  his  attorney  in  an  effort  to  submit  a  report 
as  required  by  the  rules  of  this  Court,  and  being- 
then  unable  to  prepare  the  report,  did,  thereafter. 
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obtain  an  Order  of  this  Court  extending  his  time 
within  which  to  file  the  report. 

4.  Answering  paragraph  6,  page  8,  line  6,  your 
answering  defendant  can  not  at  this  time  admit  or 
deny  the  accuracy  of  schedules  B  and  C  of  the 
accounting  for  the  reason  that  it  will  require  addi- 
tional time  to  audit  the  incomplete  records,  files 
and  invoices  kept  and  maintained  by  the  Receiver. 
That  based  upon  the  examination  of  the  records  of 
the  Receiver  at  this  time,  defendant  alleges,  upon 
information  and  belief,  that  page  1  of  the  schedule 
B,  Western  Arms  amount  shown  as  $4,975.75,  is 
erroneous  in  that  the  amount  should  be  $4,707.40. 
Page  2,  schedule  B,  Canterbury  receipts  [165] 
shown  as  $8,307.31  should  be  $9,059.59.  Western 
Arms  amount  in  the  sum  of  $4,185.94  is  erroneous. 
Schedule  B,  page  3,  the  details  shown  under  the  col- 
umn "Disbursements  for  December,  1953,  Operat- 
ing, Maintenance,  and  Renovation  Expense  (see  Ex- 
hibit II  hereto)"  is  inaccurate,  incomplete  and  in- 
capable, at  least  as  of  this  time  of  audit.  Schedule 
B,  page  4,  reflects  the  sum  of  $1,789.29  as  being 
office  expense,  to  which  amount  should  be  added 
employer's  contribution,  plus  $95.67,  $84.50  and 
$111.50,  or  m.ore,  for  social  security  and  unemploy- 
ment insurance  when  ascertaining  presently  known 
expenses  of  the  Receiver,  which  expenses  are  nor- 
mally borne  by  and  paid  by  apartment  house  prop- 
erty managers  when  receiving  compensation  of  ap- 
proximately 5%,  dependent  upon  the  services  they 
render.  Page  2,  Exhibit  2,  schedule  B,  reveals  the 
expenditure  by  the  Receiver  of  $638.16  and  $1,- 
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389.09,  as  and  for  trust  deed  note  payment  upon 
the  Oliver  Cromwell,  due  on  March  1,  1954,  which 
payment  was  made  by  the  Receiver  on  February 
27,  1954,  after  the  Court  had  made  its  Order  of 
February  26,  1954,  directing  the  Receiver  to  retain 
all  monies  then  in  his  possession.  That  the  account- 
ing reflects  numerous  items  under  the  head  "Of&ce" 
or  "Other",  which  can  not  at  this  time  be  audited, 
or  the  reason  for  their  expenditure  ascertained. 
That  page  4  of  Exhibit  B  reveals  the  sum  of  $785 
as  being  "Imprest  Petty  Cash  Funds  on  Apart- 
ments, February  28,  1954".  Your  answering  defend- 
ant is  informed  and  believes  that  the  Receiver 
failed  and  neglected  to  retain  possession  and  con- 
trol of  these  funds  as  required  by  the  Court  Order 
of  February  26,  1954,  and  has  relinquished  control 
and  possession  of  these  funds  to  the  plaintiff  in 
this  action.  Defendant  is  further  informed  and  be- 
lieves, and  upon  information  and  belief,  states  that 
the  Receiver  has  correctly  alleged  on  page  12,  line 
32,  that  he  failed  to  collect  approximately  $2,000 
rents  received  by  the  five  managers  of  the  ax)art- 
ment  houses  during  the  period  February  26th  to 
the  28th,  inclusive. 

5.  Answering  paragraph  7,  defendant  alleges  that 
the  rental  factor  was  no  higher  during  the  Receiv- 
er's control  than  it  had  been  during  similar  months 
of  many  previous  years;  that  the  Receiver  lent  no 
credit  of  [166]  any  kind  or  nature  to  the  financing 
of  the  operation  of  the  property;  that  there  was 
ample  cash  available  to  fulfill  the  contracts  with 
Air  Pollution   Control,   Inc.;   denies  that  the   Re- 
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ceiver  expended  a  great  deal  of  his  time  in  analyz- 
ing and  appraising  the  condition  of  the  apartment 
houses;  alleges  that  the  Receiver  lacked  knowledge 
and  knowhow  in  attending  to  the  parapet  wall  prob- 
lems. As  to  the  remaining  opinions  and  conclusions 
of  the  Receiver's  allegations,  defendant  here  refers 
to  the  remainder  of  this,  his  answer,  as  an  answer 
to  these  allegations. 

6.  Answering  the  allegations  of  paragraph  8, 
page  12,  line  21,  defendant  alleges  that  the  Receiver 
spent  very  little  of  his  time  in  the  administration 
of  the  receivershij)  properties,  in  fact  so  little  time 
was  expended  that  his  directions  disrupted  the 
operations  of  the  property.  That  his  services  con- 
sisted primarily  in  his  delegating  his  duties  to 
others  and  these  services  consisted  simply  of  the 
collecting  of  monies  from  managers  who  had  been 
for  many  months  and  still  are,  excepting  one,  man- 
aging each  of  the  individual  apartment  houses.  That 
the  services  rendered  were  rendered  in  a  negligent 
and  incompetent  manner.  That  the  Receiver  lacked 
fidelity  to  performing  the  details  required  of  him 
in  operating  five  apartment  houses  consisting  of 
approximately  409  apartments.  That  the  Receiver's 
indirect  or  possible  claim  of  compensation  in  the 
amount  of  5%  of  the  gross  receipts,  plus  a  further 
claim  for  extraordinary  services,  is  excessive,  un- 
reasonable, and  inequitable.  That  the  Receiver  did 
delegate  most,  if  not  all,  of  his  duties  to  others  and 
has,  from  the  funds  collected,  paid  others  for  the 
services  they  rendered.  That  the  Receiver  has  issued 
checks   to   Katherine   Cosgrove   in   the   amount   of 
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$29.43  and  $29.40  and  possibly  others,  and  your 
answering  defendant  is  informed  and  believes,  and 
upon  information  and  l^elief,  states  that  there  are 
no  records  available  to  show  the  reason  for  these 
payments.  That  your  answering  defendant  is  in- 
formed and  believes,  and  upon  information  and 
belief,  alleges  that  the  Receiver  represented  to  the 
Court,  before  his  appointment,  that  he  had  for  some 
years  engaged  in  the  management  of  property 
similar  to  the  property  of  the  Richman  Trust,  and 
that  his  main  [167]  vocation  for  some  years  was 
in  the  management  of  such  property,  including 
management  under  Court  Receivership.  That  de- 
fendant is  informed  and  believes,  and  upon  in- 
formation and  belief,  alleges  that  the  Receiver  had 
not  had  such  experience;  that  the  Receiver,  in  fact, 
had  little,  if  any,  knowhow  in  the  management  of 
similar  property,  or  in  the  rendition  of  executive 
and  administrative  services.  Defendant  is  further 
informed  and  believes,  and  upon  information  and 
belief,  states  that  the  Receiver  misrepresented  to 
this  Court  his  business  experience,  his  educational 
qualifications,  and  the  amount  of  time  he  had  avail- 
able to  administer  the  assets  of  the  Richman  Trust. 

7.  Answering  the  Petition  of  Fitzpatrick  and 
John  Whyte,  dated  March  18,  1954,  praying  for  an 
order  allowing  them  $3,000.00  as  ordinary  attorneys' 
fees,  and  that  this  Court  award  an  additional  sum 
as  and  for  extraordinary  fees,  alleges: 

A.  Defendant  is  informed  and  believes  and  upon 
information  and  belief  denies  that  said  attorneys 
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expended  91  hours  in  rendering  legal  services  to  the 
Receiver,  and  further  alleges  that  a  rate  of  com- 
pensation in  excess  of  $30.00  per  hour,  is  excessive 
and  unreasonable; 

B.  That  the  attorneys  for  the  Receiver  were  not 
required  to  render  any  extraordinary  services  and, 
in  fact,  the  services  rendered  consisted  of  ordinary 
consultation  upon  the  duties  of  a  Receiver  in  quali- 
fying as  a  Receiver,  attempting  to  prepare  a  report, 
as  required  by  the  Court  rules,  dictating  and  caus- 
ing to  be  typed  a  Petition  for  authority  to  renovate 
apartments,  and  the  preparation  of  theirs  and  the 
Receiver's  Petition  for  their  fees,  except  a  problem 
pertaining  to  the  compliance  with  a  Los  Angeles 
Air  Pollution  Control  District  Order,  and  contracts 
required  by  it  to  be  performed.  Concerning  the  ren- 
dition of  these  services,  defendant  is  informed  and. 
believes  and  upon  information  and  belief  alleges 
[168]  that  the  attorneys  either  failed  to  research 
the  law  as  to  the  duties  of  Federal  Receivers  to 
comply  with  orders  of  local  authorities,  or  without 
aid  of  research  erroneously  informed  the  Receiver 
that  he  need  not  comply  with  the  Pollution  Dis- 
trict's Order.  That  said  attorneys  are  not  entitled 
to  compensation  for  extraordinary  services  ren- 
dered in  an  effort  to  obtain  a  dismissal  of  the  crim- 
inal complaint  filed  against  one  of  the  Receiver's 
agents,  a  manager,  and  your  answering  defendant, 
under  the  circumstances. 

8.  Your  answering  defendant  alleges  that  the  Re- 
ceiver,   Roy   E.   Hallberg,    failed  to   perform   the 
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Orders  of  this  Court  and  should  be  surcharged  for 
the  following  amounts  of  money: 

A.  On  February  26,  1954,  this  Court  made  its 
Order  directing  the  Receiver  to  surrender  posses- 
sion of  the  apartment  house  properties  on  or  before 
March  1,  1954,  and  to  retain  in  his  possession  all 
the  monies  then  collected  and  under  his  control  or 
dominion  and  the  monies  on  deposit  in  the  bank 
account  opened  and  maintained  by  the  Receiver. 
That  the  Receiver  failed  and  neglected  to  collect 
the  monies  received  by  some,  if  not  all,  of  the  five 
managers  of  the  five  apartment  houses  during  the 
period  February  26,  27  and  28,  1954.  That  page  12 
of  the  Receiver's  report  acknowledges  this  fact  and 
upon  the  acknowledgment  there  made,  defendant 
alleges  that  the  Receiver  should  be  surcharged  for 
the  smn  of  $2,000.00. 

B.  That  the  Receiver's  report,  schedule  B,  page 
4,  acknowledges  that  as  of  February  28,  1954,  there 
were  petty  cash  funds  in  the  amount  of  $785.  Your 
answering  defendant  is  informed  and  believes,  and 
upon  information  and  belief,  alleges  that  the  [169] 
Receiver  permitted  this  siun  of  money  to  remain 
in  the  possession  of  the  managers  of  the  five  apart- 
ment houses  and  that  this  sum  of  money  is  now  in 
the  possession  of  or  under  the  control  of  the  plain- 
tiff, Lyda  Tidwell.  That  the  Receiver  should  be  sur- 
charged with  this  sum  of  money,  to  wit,  $785.00. 

C.  That  your  answering  defendant  is  informed 
and  believes,  and  upon  information  and  belief,  al- 
leges that  after  the  making  of  the  Order  of  this 
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Court,  dated  February  26,  1954,  above  alleged,  and 
not  earlier  than  February  27,  1954,  the  Receiver  did 
issue  his  check  in  the  sum  of  $2,027.25,  being  for 
the  payment  of  interest  and  a  principal  installment 
upon  a  trust  deed  note  secured  by  the  Oliver  Crom- 
well Apartments,  which  note  was  not  due  or  pay- 
able until  March  1,  1954,  and  which  pajrment  was 
made  by  the  Receiver  contrary  to  the  provisions  and 
requirements  of  the  Order  dated  February  26,  1954, 
and  the  Stipulation  upon  which  it  was  based.  There- 
fore, the  Receiver  should  be  surcharged  in  the  sum 
of  $2,027.25. 

D.  That  your  answering  defendant  is  informed 
and  believes,  and  upon  information  and  belief,  al- 
leges that  other  funds  were  expended  by  the  Re- 
ceiver contrary  to  his  rights  and  obligations  or 
contrary  to  Orders  of  this  Court.  That  your  answer- 
ing defendant  will,  upon  audit  being  made  of  the 
records  of  the  Receiver,  specifically  allege  the 
amounts,  dates,  and  parties  to  whom  [170]  paid, 
being  now  only  informed  of  the  issuance  of  two 
checks  to  one  Katherine  Cosgrove. 

E.  That  the  Receiver,  on  or  about  December  31, 
1954,  failed  to  pay  to  your  answering  party  the 
sum  of  $3,104.33  as  and  for  the  services  of  your 
answering  party  in  accordance  with  the  terms  and 
conditions  of  the  Richman  Trust  Agreement  dated 
November  1,  1945,  although  said  Receiver  has  re- 
ported in  his  accounting,  schedule  B,  that  your  an- 
swering defendant  is  a  creditor  in  the  amount  of 
$3,104.33. 


136        Frederick  I.  Ricliman,  Etc.,  et  ah,  vs. 

F.  Your  answering  defendant  is  informed  and 
believes,  and  upon  information  and  belief,  alleges 
that  it  would  be  difficult,  if  not  impossible,  for  the 
Honorable  Ernest  A.  Tolin,  Judge  presiding  in  the 
above  entitled  action  and  Receivership,  to  imparti- 
ally try  the  issue  involving  the  reasonableness  of 
the  fees  to  be  paid  to  the  Receiver,  Roy  E.  Hall- 
berg,  and  his  attorneys,  Eitzpatrick  and  Whyte, 
because  of  the  following  circumstances: 

(a)  The  representations  made  by  the  Receiver 
concerning  his  qualifications,  experience  and  know- 
hov7,  were  made  to  the  Honorable  Ernest  A.  Tolin, 
and  it  may  require  said  Honorable  Ernest  A.  Tolin 
to  appear  as  a  witness  in  a  proceeding  before  him. 

(b)  That  although  the  Honorable  Ernest  A.  Tolin 
was  only  a  casual  acquaintance  of  Roy  E.  Hallberg, 
he  did  duly  appoint  said  Roy  E.  Hallberg,  Receiver 
in  [171]  this  proceeding,  and  may,  because  of  his 
having  appointed  the  Receiver,  be  inclined  to  ad- 
vocate, or  to  a  degree  defend  the  conduct  or  assert 
the  rights  of  the  Receiver. 

(c)  That  the  Honorable  Ernest  A.  Tolin,  did,  on 
December  2,  1953,  acknowledge  that  before  the  re- 
ceipt of  evidence  at  the  trial  in  the  above  entitled 
action  and  before  the  rendition  of  his  decision  of 
November  30,  1953,  that  he  had  obtained  informa- 
tion from  accountants  who  asserted  improper  con- 
duct on  the  part  of  your  answering  defendant  in 
complying  with  discovery  orders  issued  by  this 
Court.  Specifically,  at  page  48,  line  5,  for  example. 
That  there  was  at  no  time  any  hearing  concerning 
the  conduct  of  your  answering  defendant,  save  and 
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except  on  one  occasion  after  yonr  answering  de- 
fendant had  exhausted  the  discovery  process  of  this 
Court,  except  deposition  proceedings,  to  obtain  pos- 
session or  inspection  of  a  file  containing  correspond- 
ence had  between  plaintiff  and  defendant,  your  an- 
swering defendant  did  take  possession  of  this  file 
and  did  cause  the  file  to  be  lodged  wdth  this  Court 
upon  discovering  that  the  plaintiff  had  control  and 
dominion  of  said  file. 

(d)  That  the  terms  and  conditions  of  the  Order 
of  this  Court,  dated  February  26,  1954,  [172] 
amongst  other  things,  required  that  the  Receiver 
retain  in  his  possession  "money  in  bank  and  under 
the  control  of  said  Receiver".  That  in  all  other  re- 
spects the  Receiver  was  relieved  of  his  then  ob- 
ligations, except  the  duty  to  collect  monies  for 
rents,  to  and  including  5 :00  p.m.,  February  28,  1954. 
That  the  Receiver  w^as,  by  virtue  of  this  Court 
Order,  required  to  file  his  accounting  in  the  due 
course  of  business  and  upon  his  accounting  being 
settled  and  an  Order  made  upon  his  and  his  attor- 
neys' fees,  the  remainder  of  the  monies  in  the  pos- 
session of  the  Receiver  were  subject  to  the  direc- 
tions of  the  parties  in  the  above  entitled  action. 
That  the  plaintiff  and  defendant  had,  on  February 
26,  1954,  entered  into  an  agreement  in  writing  de- 
termining their  rights  to  the  monies  in  the  posses- 
sion of  the  Receiver.  That  a  true  and  correct  copy 
of  this  agreement  is  attached  hereto  and  marked 
Exhibit  A.  That  under  and  pursuant  to  the  terms 
and  provisions  of  this  agreement,  plaintiff,  Lyda 
Tidwell,   and  your   answering  defendant,    are   en- 
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titled  to  receive  all  monies  remaining  in  the  hands 
of  the  Receiver,  and  in  the  event  they  can  not  agree 
upon  their  distribution,  then  each  is  entitled  to 
apply  to  a  Court  of  competent  jurisdiction  to 
initially  and  originally  determine  their  respective 
rights.  [173] 

Wherefore,   your  answering  defendant  prays: 

(1)  That  the  Honorable  Ernest  A.  Tolin  request 
the  presiding  Judge  of  the  above  entitled  Court  to 
assign  another  Judge  of  this  Court  to  hear  and 
determine  the  petitions  of  the  Receiver  and  his  at- 
torneys for  fees; 

(2)  That  the  petitions  and  this  answer  and  the 
answer  of  any  other  interested  party  be  set  for  trial 
upon  the  issues  created  by  said  pleadings ; 

(3)  That  the  trial  of  the  issues  created  by  these 
pleadings  be  not  had  until  your  answering  defend- 
ant has  had  an  opportunity  to  avail  himself  of  the 
discovery  processes  of  this  Court  to  prepare  for  a 
hearing  upon  the  Receiver's  petition  for  more  than 
$4,500  fees  and  the  attorneys'  petition  for  more 
than  $3,000  fees  and  for  such  other  and  further 
relief  as  may  be  just  and  proper  in  the  premises. 

Dated:   April  5,  1954. 

BRADY,  NOSSAMAN  &  PAULSTON 
and  JOSEPH  T.  ENRIGHT, 
/s/  By   JOSEPH  T.  ENRIGHT, 

Attorneys  for  Defendant  [174] 
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EXHIBIT  A 

(Defendants'  Exhibit  H) 

[Letterhead  of  Joseph  T.  Enright] 

Laurence  B.  Martin,  Esq.  Feb.  19,  1954 

Martin,  Hahn  &  Carausi, 
530  West  6th  St.  Suite  701 
Los  Angeles  14,  California 

Re:  Tidwell  vs.  Richman 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  16th  instant 
and  wish  to  thank  you  for  the  same. 

As  I  review  the  matter,  the  court  decision  gave 
your  client  what  she  was  offered  two  and  a  half 
years  ago  before  suit  was  filed,  namely,  a  division 
of  the  trust.  The  court  in  the  decision  avoided  any 
intimation  of  fraud  on  the  part  of  Mr.  Richman 
and  your  auditing  has  not  produced  any  fraud. 
Therefore,  until  such  time  as  the  last  court  has 
sustained  your  contention  of  any  fraudulent  acts 
on  the  part  of  Mr.  Richman,  you  may  not  expect 
any  concession  from  Mr.  Richman  that  in  any  way 
implicates  him  with  fraud. 

Your  intimations  that  any  arrangement  Mr.  Rich- 
man  might  make  that  he  would  not  live  up  to  are 
not  appreciated.  Bear  in  mind  the  record  in  this 
case  is  full  of  examples  of  Mrs.  Tidwell  changing 
her  mind  after  agreements  have  been  made,  and  I 
can  assure  you  that  anything  Mr.  Richman  agrees 
to  will  be  carried  out. 

In  regards  to  your  request  that  I  spell  out  "ex- 
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actly"  the  precise  terms  and  wording  of  the  release, 
I  do  not  think  that  is  at  all  necessary.  Any  agree- 
ment made  contemplates  a  full  release  of  any  and 
all  claims  that  either  Mr.  Richman  or  Mrs.  Tidwell 
have  or  think  they  have  against  the  other  from  the 
beginning  of  the  world  to  the  present  time.  If  this 
matter  is  going  to  be  terminated,  it  is  my  desire  to 
have  it  terminated  completely  and  not  by  use  of 
trick  terminology  which  might  subject  it  to  other 
law  suits  in  the  future. 

I  construe  the  first  paragraph  on  the  second  page 
of  your  letter  of  February  16th  as  being  a  proposal 
for  Mr.  Richman  to  submit  a  ])uy  or  sell  proposi- 
tion. Mr.  Richman  is  not  interested  in  the  $500,- 
000.00  figure  inasmuch  as  that  was  a  negotiation 
figure  and  you  have  seen  fit  to  put  him  in  the  spot 
of  bidding  against  himself,  but  now  that  you  have 
asked  for  a  buy  or  sell  [175]  proposition  I  am 
authorized  to  submit  the  following,  and  Mrs.  Tid- 
well may  buy  or  sell  as  she  sees  fit  to  terminate  all 
matters.  The  proposition  is  as  follows: 

1.  Both  parties  mutually  release  each  other  of 
any  and  all  claims  known  or  unknown,  that  they 
have  against  the  other  from  the  beginning  of  the 
world  to  the  present  time. 

2.  Both  parties  shall  bear  their  own  expenses. 

3.  Mutual  dismissals  with  prejudice  will  be  en- 
tered in  the  law  suit. 

4.  A  stipulation  shall  be  entered  into  that  the 
receiver  be  relieved  as  of  February  28,  1954,  and 
whoever  buys  shall  be  entitled  to  all  receipts  and 


Lyda  Tidwell,  Etc.  141 

shall  assume  all  operating  obligations  of  the  Rich- 
man  Trust  from  March  1,  1954  on  or  until  the  re- 
appointment of  a  receiver  as  might  occur  under 
7  (c)  hereof. 

5.  The  receiver  shall  file  his  report  and  after  the 
payment  and/or  provision  for  all  of  the  receiver's 
claims  and  expenses  and  operating  obligations  of 
Richman  Trust  to  February  28,  1954,  any  funds 
remaining  shall  be  divided  equally  between  Mrs. 
Tidwell  and  Mr.  Richman. 

6.  Richman  Trust  shall  be  terminated  and  the 
property  therein  and  now  being  controlled  by  the 
receiver  distributed  in  equal  shares  as  undivided 
interests  to  Mrs.  Tidwell  and  Mr.  Richman. 

7.  Mrs.  Tidwell  shall  have  her  election  to  either 
buy  Mr.  Richman's  undivided  half  interest  in  the 
assets  of  Richman  Trust,  or  to  sell  her  undivided 
one-half  interest  in  the  assets  of  Richman  Trust 
for  the  sum  of  $600,000.00,  payable  on  the  follow- 
ing basis: 

(a)  $100,000.00  cash  shall  be  paid  February  26, 
1954  by  the  party  buying  to  the  other  upon  the 
notification  by  Mrs.  Tidwell  as  to  her  determination 
of  whether  she  is  buying  or  selling  the  undivided 
interest  of  the  assets  in  Richman  Trust.   [176] 

(b)  $500,000.00  shall  be  paid  through  escrow  to 
the  party  selling  on  or  before  May  1,  1954. 

(c)  In  the  event  the  $500,000.00  is  not  paid 
through  escrow  on  or  before  May  1,  1954,  then  a 
receiver  may  be  re-instated  to  operate  the  assets  of 
Richman  Trust  and  the  $100,000.00  paid  upon  Mrs. 
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Tidwell's  election  shall  be  forfeited  and  all  items 
hereinabove  enumerated,  except  the  forfeiture  of 
the  $100,0(X).00  and  retention  of  operating  income 
as  provided  in  4  hereof,  shall  be  of  no  force  and 
effect,  and  the  pai-ties  shall  be  in  the  same  position 
as  they  now  are  except  for  the  forfeiture  of  the 
$100,000.00  and  retention  of  operating  income. 

8.  Mrs.  Tidwell  shall  notify  Mr.  Richman  of  her 
election  on  or  before  February  25,  1954  and  shall 
deliver  to  Mr.  Richman  on  or  before  Febiaiary  26, 
1954,  in  writing,  her  imqualified  acceptance  of  the 
terms  herein  stated  and  her  election,  and  on  Feb- 
ruary 26,  1954,  the  $100,000.00  above  mentioned 
shall  be  paid  to  the  pai-ty  entitled  to  receive  the 
same. 

9.  All  parties  will  execute  whatever  is  necessary 
to  carry  out  the  terms  of  this  arrangement. 

10.  Each  party  may  do  whatever  he  or  she  deems 
necessary  to  protect  his  or  her  legal  position  prior 
to  May  1,  1954. 

Very  truly  yours, 

/s/  Joseph  T.  Eniight 
JTE  :MH 

The  above  is  acceptable  to  me  and  I  agi'ee  to  be 
boimd  by  the  terms  thereof. 

/s/  Frederick  I.  Richman  [I'J'T] 
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[Letterhead  of  Martin,  Hahn  &  Camusi] 

Mr.  Frederick  I.  Richman  Feb.  25,  1954 

417  South  Hill  Street,  Suite  926 
Los  Angeles  13,  California 

Re:  Tidwell  vs.  Richman 
Dear  Sir: 

We  desire  to  acknowledge  receipt  of  the  letter  of 
February  19th,  1954,  sent  to  us  by  Mr.  Enright, 
your  attorney,  and  on  which  your  agreement  and 
approval  was  duly  noted. 

We  hereby  advise  you  that  Mrs.  Tidwell  accepts 
unqualifiedly  the  terms  and  jjrovisions  as  set  forth 
in  said  letter  of  February  19th,  1954,  and  that  she 
elects  to  and  agrees  to  purchase  all  of  your  right, 
title  and  interest  in  the  assets  of  the  Richman 
Trust,  on  the  terms,  provisions  and  conditions 
stated  therein,  and  for  the  siun  and  amount  therein 
set  forth. 

In  accordance  with  said  letter  of  February  19th, 
1954,  and  as  evidence  of  good  faith  in  her  accept- 
ance, we  are  transmitting  herewith  a  Cashier's 
Check,  in  the  sum  of  $100,000.00,  payable  to  you. 
Also,  in  accordance  with  the  terms  of  your  proposal, 
which  Mrs.  Tidwell  does  here  and  now  accept,  she 
will  pay  the  balance  as  outlined  by  you.  She  is  pre- 
pared to  open  an  escrow  so  she  may  complete  the 
purchase  of  your  interest  as  expeditiously  as  pos- 
sible. In  accordance  with  the  usual  custom  in  such 
matters,  and  as  buyer,  we  would  prefer  to  open 
and  handle  the  escrow  through  the  main  office  of  the 
California  Bank.  We  shall,  in  all  respects,  do  our 
part  to  carry  out  the  terms  and  provisions  of  the 
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proposal  in  entire  good  faith,  and  we  are  sure  you 
are  equally  desirous  of  bringing  this  entire  situa- 
tion to  a  conclusion  as  expeditiously  as  possible. 

This  letter  is  addressed  to  you  since  that  appears 
to  be  your  desire  in  the  communication  of  February 
19th,  1954,  and  is  being  delivered  to  you  personally, 
or,  in  the  event  you  are  not  at  your  office,  the  orig- 
inal will  be  left  at  your  office.  A  signed  coi^y  is 
being  likewise  mailed  to  you  at  your  office,  and,  of 
course,  a  copy  thereof  is  being  transmitted  to  your 
attorney,  Mr.  Joseph  T.  Enright. 

Very  truly  yours, 

Martin,  Hahn  &  Camusi, 
/s/  By    Laurence  B.  Martin 
LBMiGP 

The  above  acceptance  of  the  proposal  of  Fred- 
erick I.  Richman  to  sell  all  of  his  interest  in  the 
Richman  Trust  to  me  is  approved  and  agreed  to  by 
me,  and  I  agree  to  be  bound  by  the  terms  of  said 
proposal  of  February  19th,  1954,  and  the  imquali- 
fied  acceptance  as  contained  in  the  above  letter. 

/s/  Lyda  R.  Tidwell 

P.S. — The  Cashier's  Check  in  the  amount  of  $100,- 
000.00  payable  to  you,  is  being  delivered  to  you  per- 
sonally, or  left  at  your  office  in  the  event  you  are 
absent  therefrom,  along  with  the  original  of  this 
letter.  /s/  L.B.M.  [179] 

Duly  Verified. 

Affidavit  of  Service  by  Mail  attached.  [180] 

[Endorsed] :    Filed  April  6,  1954. 
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[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  FIRST  AND  FINAL 
REPORT   OF  RECEIVER 

To  the  Honorable  Ernest  A.  Tolin,  Judge  of  the 
above  entitled  Court: 

Comes  Now  Plaintiff,  Lyda  Tidwell,  and  objects 
to  the  First  and  Final  Report  of  the  Receiver,  for 
the  following  reasons: 

Although  plaintiif  does  not  contest  the  accuracy 
of  the  figures  listed  in  said  First  and  Final  Report, 
hereinafter  referred  to  as  "Receiver's  Report", 
plaintiff  does  object  to  the  Receiver's  Report  inso- 
far as  final  approval  of  said  report  may  aifect  her 
rights  to  a  division  of  the  funds  remaining  with 
defendant,  Frederick  I.  Richman,  after  allowance  of 
Receiver's  and  Receiver's  attorney's  fees: 

By  court  order  dated  February  26,  1954,  it  was 
provided,  among  other  things,  that: 

"*  *  *  the  Receiver,  Roy  E.  Hallberg,  shall  be 
relieved  of  his  active  duties  of  management,  con- 
trol and  possession  of  the  assets  known  as  the  Rich- 
man  Trust,  as  of  five  o'clock  p.m.,  [181]  February 
28,  1954,  and  that  the  said  Receiver,  Roy  E.  Hall- 
berg, his  agents  and  employees,  and  all  other 
agents,  servants  and  employees  of  the  Richman 
Trust,  give  over  control  and  possession  to  Lyda 
Tidwell,  plaintiff,  of  all  the  assets  of  the  said  Rich- 
man  Trust,  excepting  money,  in  bank  and  under  the 
control  of  said  Receiver,  *  *  *" 

The  above  court  order  was  obtained  by  stipula- 
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tion  of  the  parties  as  one  of  the  steps  required  to 
finally  and  completely  dispose  of  the  within  litiga- 
tion. The  agreement  for  settlement  is  controlled  by 
an  offer  letter  of  defendant,  dated  February  19, 
1954,  and  hy  an  unqualified  acceptance  letter  of 
plaintiff,  dated  February  25,  1954. 

The  complete  offer  of  defendant,  as  stated  in  the 
offer  letter  of  February  19,  1954,  reads  as  follows: 

"*  *  *  The  proposition  is  as  follows: 

1.  Both  parties  mutually  release  each  other  of 
any  and  all  claims  known  or  unknown,  that  they 
have  against  the  other  from  the  beginning  of  the 
world  to  the  present  time. 

2.  Both  parties  shall  bear  their  own  expenses. 

3.  Mutual  dismissals  with  prejudice  will  be  en- 
tered in  the  law  suit. 

4.  A  stipulation  shall  be  entered  into  that  the 
receiver  be  relieved  as  of  February  28,  1954,  and 
whoever  buys  shall  be  entitled  to  all  receipts  and 
shall  assume  all  operating  obligations  of  the  Rich- 
man  Trust  from  March  1,  1954  on  or  until  the  re- 
appointment of  a  receiver  as  might  occur  under 
7(c)  hereof. 

5.  The  receiver  shall  file  his  report  and  after  the 
payment  and/or  provision  for  all  of  the  receiver's 
claims  and  expenses  and  operating  obligations  of 
Richman  Trust  to  February  28,  1954,  any  funds  re- 
maining shall  be  divided  equally  between  Mrs.  Tid- 
well  and  Mr.  Richman. 

6.  Richman  Trust  shall  be  terminated  and  the 
property  therein  [182]  and  now  being  controlled 
by  the  receiver  distributed  in  equal  shares  as  un- 
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divided  interests  to  Mrs.  Tidwell  and  Mr.  Richman. 

7.  Mrs.  Tidwell  shall  have  her  election  to  either 
buy  Mr.  Richman's  undivided  half  interest  in  the 
assets  of  Richman  Trust,  or  to  sell  her  undivided 
one-half  interest  in  the  assets  of  Richman  Trust  for 
the  sTun  of  $600,000.00,  payable  on  the  following 
basis : 

(a)  $100,000.00  cash  shall  be  paid  February  26, 
1954  by  the  i)arty  buying  to  the  other  upon  the 
notification  by  Mrs.  Tidwell  as  to  her  determination 
of  wiiether  she  is  buying  or  selling  the  undivided 
interest  of  the  assets  in  Ricliman  Trust. 

(b)  $500,000.00  shall  be  paid  through  escrow  to 
the  party  selling  on  or  before  May  1,  1954. 

(c)  In  the  event  the  $500,000.00  is  not  paid 
through  escrow  on  or  before  May  1,  1954,  then  a 
receiver  may  be  re-instated  to  operate  the  assets 
of  Riclnnan  Trust  and  the  $100,000.00  paid  upon 
Mrs.  TidwelFs  election  shall  be  forfeited  and  all 
items  hereinabove  enumerated,  except  the  forfeiture 
of  the  $100,000.00  and  retention  of  operating  in- 
come as  provided  in  4  hereof,  shall  be  of  no  force 
and  effect,  and  the  parties  shall  be  in  the  same 
position  as  they  now  are  except  for  the  forfeiture 
of  the  $100,000.00  and  retention  of  operating  in- 
come. 

8.  Mrs.  Tidwell  shall  notify  Mr.  Richman  of  her 
election  on  or  before  February  25,  1954  and  shall 
deliver  to  Mr.  Richman  on  or  before  February  26, 
1954,  in  writing,  her  unqualified  acceptance  of  the 
terms  herein  stated  and  her  election,  and  on  Feb- 
ruary 26,   1954,   the   $100,000.00   above   mentioned 
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shall  be  paid  to  the  party  entitled  to  receive  the 
same.  [183] 

9.  All  j)arties  will  execute  whatever  is  necessary 
to  carry  out  the  terms  of  this  arrangement. 

10.  Each  party  may  do  whatever  he  or  she  deems 
necessary  to  protect  his  or  her  legal  position  prior 
to  May  1,  1954. 

Very  truly  yours, 

/s/  Joseph  T.  Enright 
JTE  :MH 

The  above  is  acceptable  to  me  and  I  agree  to  be 
bound  by  the  terms  thereof. 

/s/  Frederick  I.  Richman" 

Plaintiff  and  defendant  have  performed  all  acts 
on  their  part  to  be  performed  in  connection  with 
their  settlement  of  the  case,  except  as  hereinafter 
appears.  Plaintiff  now  has  title  to  all  trust  prop- 
erties and  defendant  Frederick  I.  Richman  has 
received  the  sum  of  $600,000.00. 

Plaintiff  and  defendant,  Frederick  I.  Richman, 
are  in  disagreement  as  to  the  meaning  of  said  agree- 
ment resulting  from  the  offer  letter  of  February  19, 
1954,  and  its  unqualified  acceptance  by  x^laintiff, 
and  in  further  disagreement  as  to  the  debits  and 
credits  to  be  made  to  the  fund  in  the  hands  of  the 
Receiver.  This  honorable  court  cannot  dispose  of 
the  balance  of  funds  remaining  in  the  hands  of  the 
Receiver,  after  making  provision  for  payment  of 
Receiver's  fees  and  fees  for  the  attorney  for  the 
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Receiver,  until  it  resolves  these  questions.  The  vari- 
ous items  in  which  plaintiff  and  defendant  are  in 
disagreement  are  as  follows: 

1.  Plaintiff,  Lyda  Tidwell,  was  forced  to  pay  real 
property  taxes  out  of  her  own  funds  for  the  period 
January  1,  1954  through  June  30,  1954,  in  the  sum 
of  $14,858.31.  Since  real  property  taxes  are  an 
operating  obligation  of  the  trust,  and  the  Receiver 
had  not  paid  said  taxes  for  the  months  of  January 
and  February,  1954,  plaintiff  claims  that  she  is 
entitled  to  reimbursement  out  of  the  Receiver's 
fund  in  the  sum  of  $4,952.77. 

2.  The  receiver  made  his  Final  Rej^ort  without 
paying  water,  gas,  [184]  telephone  and  electric  bills 
for  a  portion  of  the  month  of  February,  in  the 
amount  of  $1877.50.  Plaintiff  has  now  paid  these 
bills  and  claims  reimbursement  from  the  Receiver's 
fund  in  this  amount. 

3.  The  ReceiA^er  has  not  paid  the  balances  due 
on  tvv'O  catalytic  units  installed  in  the  Canterbury 
and  Oliver  Cromwell  Apartments  in  the  sum  of 
$1329.40  each,  or  a  total  smn  of  $2,658.80.  These 
bills  were  contracted  prior  to  February  28,  1954, 
and  plaintiff  claims  reimbursement  from  the  Re- 
ceiver's fund  in  the  amount  of  $2658.80  for  the  rea- 
sons above  stated. 

4.  The  Receiver  collected  $4,499.29  worth  of 
March,  1954  rents  in  the  preceding  month  of  Feb- 
ruary. Plaintiff  claims  reimbursement  for  these 
March  rents  from  the  Receiver's  fund  since  they 
represent  March  receipts  and,  therefore,  belong  only 
to  plaintiff. 
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5.  The  purchase  of  defendant's  interest  in  the 
Richman  Trust  by  plaintiff  was  arranged  through 
an  escrow  established  at  the  Main  Office  of  Cali- 
fornia Bank,  629  South  Spring  Street,  Los  Angeles, 
California.  In  said  escrow,  plaintiff  w^as  charged 
with  the  siun  of  $577.50  for  Internal  Revenue 
Stamps  placed  on  the  deed  of  conveyance  from  de- 
fendant, Frederick  I.  Richman,  to  plaintiff.  Plain- 
tiff was  also  charged  with  defendant  seller's  escrow^ 
fees  in  the  sum  of  $329.00  in  said  escrow.  These 
are  charges  which  should  be  paid  by  seller,  and 
plaintiff  claims  the  total  sum  of  $906.50  from  de- 
fendant personally.  The  escrow  instructions  spe- 
cifically state  the  following  language: 

"These  instructions  are  not  intended  to  and  do 
not  amend,  alter,  modify  or  supersede  any  agree- 
ment outside  of  escrow  between  F.  I.  Richman  and 
me  and  with  which  agreement  California  Bank  is 
]iot  to  be  concerned." 

6.  There  may  be  other  operating  expenses  of  the 
Richman  Trust  to  February  28,  1954,  which  have 
not  been  paid  by  the  Receiver,  and  plaintiff  will  ask 
leave  to  amend  her  objections  accordingly  should 
such  appear  to  be  the  case. 

Defendant,  Frederick  I.  Richman,  also  makes 
certain  claims  to  the  Receiver's  fund,  as  follows: 

1.  Defendant  claims  that  one  of  the  unpaid 
operating  obligations  of  the  Richman  Trust  is  de- 
fendant's agent's  fees  for  the  month  of  November, 
1953,  in  the  amount  of  $3,104.33.  However,  this  is 
objected  to  by  plaintiff.  The  intent  of  the  agree- 
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ment  between  plaintiff  and  defendant  is  clear.  Mu- 
tual releases  have  been  executed,  and  both  parties 
gave  up  any  and  all  claims  which  they  might  have 
against  the  Trust  and  against  each  other.  Defend- 
ant, Frederick  I.  Richman,  has  always  "paid"  one- 
half  of  the  agent's  fee  since  he  was  one  of  the  bene- 
ficiaries. Plaintiff,  Lyda  Tidwell,  ^  and  defendant, 
Frederick  I.  Richman,  both  also  have  claims  for 
unpaid  net  income  for  the  months  of  November  and 
December,  but  these  were  lost  to  them  by  virtue  of 
their  agreement,  and  the  same  is  true  of  defendant 
Richman's  claim  for  agent's  fees. 

2.  Defendant  also  claims  that  the  Receiver  er- 
roneously made  the  March  payment  on  the  Oliver 
Cromwell  loan,  in  the  sum  of  $2027.27.  However, 
the  report  of  the  Receiver  does  not  so  indicate. 

3.  Defendant  also  claims  that  he  is  entitled  to 
one-half  of  moneys  collected  by  certain  of  the  prop- 
erty managers  over  the  week-end  of  February  27th 
and  28th.  However,  portions  of  these  moneys  were 
for  February  and  portions  were  for  March  rents. 
The  fair  and  reasonable  interpretation  of  the  agree- 
ment of  the  parties  would  be  to  pro-rate  all  rents 
to  March  1,  1954. 

Wherefore,  plaintiff  prays  that  the  First  and 
Final  Report  of  the  Receiver  be  settled  and  that  the 
court  take  evidence  with  respect  to  an  accounting 
between  plaintiff  and  defendant,  Frederick  I.  Rich- 
man,  so  that  the  court  may  be  in  a  position  to 
determine  the  respective  rights  of  plaintiff  and  de- 
fendant Richman  to  the  balance  of  the  fund  remain- 
ing in  the  Receiver's  hands  after  payment  has  been 
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made  therefrom  to  the  Receiver  and  his  attorney 
for  services  rendered  by  them. 

MARTIN,  HAHN  &  CAMUSI, 
/s/  By   WILLIAM  P.  CAMUSI, 

Attorneys  for  Plaintiff, 

Lyda  Tidwell  [186] 

[Endorsed] :   Filed  April  7,  1954. 
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PLAINTIFF'S  REPLY  TO  OBJECTIONS  OP 
DEFENDANT  FREDERICK  I.  RICHMAN 

Comes  now  Plaintiff,  Lyda  Tidwell,  and  in  reply 
to  Objections  of  Defendant,  Frederick  I.  Richman, 
dated  April  5,  1954,  alleges  as  follows: 

1.  The  Receiver  was  not  to  retain  possession  of 
and/or  control  of,  $785.00  or  more  in  petty  cash. 
That  the  order  of  court  dated  February  26,  1954, 
ordered  that  the  Receiver  w^as  only  to  retain  pos- 
session of  money  in  bank.  Furthermore,  said  petty 
cash  constituted  a  part  of  the  assets  of  the  Richman 
Trust  which  were  purchased  by  Plaintiff  Tidwell 
and  which  belong  to  her  solely,  all  in  accordance 
with  the  agreement  of  the  parties  set  forth  by  both 
of  the  Objections  of  Plaintiff  and  Defendant  Rich- 
man  herein. 

2.  Plaintiff  denies  that  it  would  be  difficult 
and/or  impossible  for  the  Honorable  Ernest  A. 
Tolin  to  try  the  issue  involving  reasonableness  of 
fees  in  an  impartial  manner  for  any  reason  or 
reasons  in  controversy.   [187]  Plaintiff  further  al- 
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\egQ^  that  this  Honorable  Court  is  the  only  court 
which  has  jurisdiction  to  try  the  issue  of  the  rea- 
sonableness of  the  Receiver's  fee  and  the  fee  of  the 
attorney  for  the  Receiver.  And  further,  this  Honor- 
able Court  is  the  only  court  which  has  jurisdiction 
to  try  the  issue  of  Plaintiff's  and  Defendant  Rich- 
man's  rights  to  the  fund  remaining  in  the  hands  of 
the  Receiver  and  the  disposal  of  said  fund. 

3.  With  respect  to  other  credits  to  which  Defend- 
ant Richman  claims  he  is  entitled  from  the  Receiver 
or  from  the  fund  in  the  Receiver's  possession,  plain- 
tiff has  already  stated  her  position  in  her  Objec- 
tions previously  filed,  and  reference  is  hereby  made 
to  such  objections  as  though  set  forth  herein  in  full. 

4.  The  Receiver  is  entitled  to  a  reasonable  fee 
for  his  services  and  the  attorney  for  the  Receiver  is 
entitled  to  a  reasonable  fee  for  legal  services  ren- 
dered the  Receiver  in  this  matter. 

Wherefore,  Plaintiff  prays  that  the  Final  Report 
and  Account  and  Petitions  of  the  Receiver  and  his 
attorneys  be  settled  after  hearing  and  that  this 
Court  take  evidence  and  declare  the  rights  of  Plain- 
tiff and  Defendant  Richman  to  funds  remaining  in 
the  hands  of  the  Receiver,  and  order  disposition  of 
said  fund  in  accordance  therewith. 

Dated  this  8th  day  of  April,  1954. 

MARTIN,  HAHF  &  CAMUSI, 
/s/  By   WILLIAM  P.  CAMUSI, 

Attorneys  for  Plaintiff, 

Lyda  Tidwell  [188] 

Affidavit  of  Service  by  Mail  attached.  [189] 

[Endorsed] :    Filed  April  12,  1954. 
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PLAINTIFF  LYDA  TID WELL'S  POINTS  AND 
AUTHORITIES  IN  SUPPORT  OF  HER 
OBJECTIONS  AND  HER  REPLY  TO  DE- 
FENDANT RICHMAN'S  OBJECTIONS 

Court  has  jurisdiction  to  settle  accounts,  declare 
rights  of  Plaintiff  and  Defendant  Richman  to 
fund  remaining  in  Receiver's  hands  and  to 
order  disposition  in  accordance  therewith. 

Defendant  Richman  claims  on  Page  11  of  his 
Objections  to  the  Receiver's  Report  that  he  and 
Plaintiff  Lyda  Tidwell  are  entitled  to  apply  to  a 
Court  of  competent  jurisdiction  to  initially  and 
originally  determine  their  respective  rights  to  the 
funds  remaining  in  the  hands  of  the  Receiver. 

This  proposition  is  incorrect.  This  Court  has  jur- 
isdiction of  the  fund  and  jurisdiction  to  decide  what 
persons  are  entitled  to  distribution  of  the  fund, 
and  in  what  amounts. 

In  Pacific  Bank  vs.  Madera  Fruit,  Etc.  Co.,  124 
Cal.  525,  plaintiff  dismissed  suit  after  a  Receiver 
had  been  appointed  and  after  the  receiver  had  taken 
possession  of  certain  assets.  Thereafter  the  receiver 
filed  his  account  and  petition  and  asked  the  court 
to  "settle  the  same,  fix  his  compensation,  et  cetera." 
Plaintiff  then  filed  a  motion  to  dismiss  the  [190] 
account  and  petition  on  the  ground  that  the  court 
had  lost  jurisdiction.  However,  the  motion  was  over- 
ruled and  this  ruling  was  affirmed  on  appeal.  The 
decision  of  the  court  notes  that  not  only  does  the 
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court  retain  jurisdiction  to  settle  the  receiver's  ac- 
count, but  it  also  retains  jurisdiction  to  dispose  of 
the  funds  in  the  receiver's  possession,  saying,  the 
receiver, 

*  *  *  '  "is  still  amendable  to  the  court  as  its  officer 
until  he  has  complied  with  its  directions  as  to  the 
disposal  of  the  funds  which  he  has  received  during 
the  course  of  his  receivership." ' 

The  Pacific  Bank  case  also  states,  at  P.  527, 

*  *  *  "If  the  court  below  lost  jurisdiction  of  the 
case  by  virtue  of  the  dismissal  so  that  it  could  not 
settle  the  accounts  of  the  receiver,  nor  make  any 

disposition  of  the  funds  in  his  hands,  how  would  the 
account  ])e  settled  or  the  funds  disposed  of^  The 
money  on  hand  and  collected  by  the  receiver  is  in 
contemplation  of  law  in  the  hands  of  the  court  to 
be  disposed  of  as  the  law  directs."  (Emphasis  ours.) 

And, 

"If  the  court  in  which  the  receiver  was  appointed 
cannot,  after  the  dismissal  of  the  case,  settle  and 
adjust  the  accounts  of  the  receiver,  to  what  juris- 
diction will  he  resort?  The  dismissal  of  the  case 
was  the  end  of  it  as  between  the  parties,  but 
we  think  the  court  still  retained  the  power  to  settle 
the  accounts  of  its  receiver  and  to  direct  the  ap- 
plication of  the  funds  in  his  hands."  (P.  527)  (Em- 
phasis ours.) 

It  is  clear  that  the  receiver  is  holding  funds  for 
disposal  at  the  direction  of  the  court.  In  Garniss 
vs.  Superior  Court,  88  Cal.  413,  [191]  417,  the  court 
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stated,  quoting  from  Beach  on  Receivers,  sec.  249, 

'  "Though  a  receiver  may  be,  and  generally  is, 
appointed  ujoon  the  api:)lication  of  one  of  the  parties 
interested  in  the  property  which  he  is  to  preserve, 
his  holding  is  not  merely  for  the  benefit  of  such 
party,  or  of  any  other  party;  it  is  the  holding  of 
the  court  for  the  equixl  benefit  of  all  persons  who 
may  be  finally  adjudo^ed  by  the  court  to  have  rights 
in  it;"  '  (Emphasis  ours.) 

In  State  vs.  Gibson,  21  Ark.  140,  the  court,  re- 
ferring to  jurisdiction  over  a  receiver  after  dis- 
missal of  the  case,  said, 

"He  was  an  officer  of  the  court  and  subject  to  its 
orders  in  relation  to  the  partnership  effects  placed 
in  his  hands  as  receiver  until  discharged  by  the 
court." 

To  same  effect,  see  Ireland  vs.  Nichols,  40  How. 
Pr.  85;  Whiteside  vs.  Pendergast,  2  Barb.  Ch.  471. 

Respectfully  submitted, 

MARTIN,  HAHN  &  CAMUSI, 
/s/  By   WILLIAM  P.  CAMUSI, 
Attorneys  for  Plaintiff, 
Lyda  Tidwell  [192] 

Affidavit  of  Service  by  Mail  attached.  [193] 

[Endorsed] :    Filed  April  12,  1954. 
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MINUTES  OF  THE  COURT 

Date:  April  12,  1954,  at  Los  Angeles,  Calif. 

Present :  Hon.  Ernest  A.  Tolin,  District  Judge ; 
Deputy  Clerk:  Wm.  A.  White;  Reporter:  Virginia 
Wright;  Counsel  for  Plaintiff:  Wm.  P.  Camusi; 
Counsel  for  Defendants:  Joseph  Enright;  Counsel 
for  Receiver :  John  G.  Whyte. 

Proceedings:  For  hearing  on  (1)  first  and  final 
report  of  Receiver;  (2)  petition  for  allowance  of 
fee  to  Receiver;  and  (3)  petition  for  allowance  of 
fees  to  attorney  for  Receiver. 

Court  makes  a  statement  that  no  evidence  will  be 
taken  concerning  the  appointment  of  the  Receiver 
in  this  action. 

Court  makes  a  further  statement  that  if  it  orders 
an  audit  on  its  own  motion,  the  charge  will  be  made 
against  the  Receiver,  but  if  one  of  the  litigants 
challenges  the  Receiver's  report  and  requests  an 
audit,  the  charge  for  the  same  will  be  made  against 
the  challenging  party. 

Attorney  for  defendant  states  he  will  take  the 
depositions  of  the  Receiver  and  his  attorney,  after 
which  he  moves  the  Court  to  set  the  matter  down 
for  trial  as  to  the  issues  of  the  payment  of  fees  to 
the  Receiver  and  his  attorney. 

It  Is  Ordered  that  issues  of  payment  to  Receiver 
and  his  attorney  is  set  for  trial  May  11,  1954,  9:30 
a.m.,  and  It  Is  Further  Ordered  that  issue  of  bal- 
ance of  remaining  monies  by  the  Receiver,  after 
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payment  of  his  fees  and  Ms  attorney's,  is  set  for 
pretrial  hearing  May  14,  1954,  10  a.m. 

Counsel  for  both  sides  to  file  briefs  re  division  of 
monies  on,  or  before  5  p.m.,  May  9,  1954. 

EDMUND  L.  SMITH, 
Clerk 
/s/  By   WM.  A.  WHITE, 

Deputy  Clerk  [194] 
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PETITION  TO  DISQUALIFY  AND 
AUTHORITIES 

To  the  Honorable  Ernest  A.  Tolin,  Judge  of  the 
above  entitled  court: 

The  Petition  of  Frederick  I.  Richman,  defendant, 
respectfully  represents  that  the  only  remaining 
issue  to  be  determined  by  this  Court  in  this  action 
is  the  accounting  and  fixation  of  fees  for  the  serv- 
ices of  the  receiver  and  his  attorney.  That  there  is 
noAV  pending  Petitions  by  the  receiver  and  his  at- 
torney to  have  their  fees  fixed.  That  defendant  has 
filed  objections  to  these  Petitions,  in  which  objec- 
tions defendant  has  alleged  that  the  receiver  mis- 
represented his  experience,  qualifications,  and  time 
he  had  available  to  act  as  receiver,  which  misrepre- 
sentations resulted  in  this  Court  appointing  the  re- 
ceiver. That  reference  to  these  allegations  are  here 
made  and  these  representations  are  more  specifi- 
cally hereafter  stated.  That  because  of  the  represen- 
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tations  of  the  receiver  Roy  E.  Hallberg  and  his 
faihire  to  make  a  full  and  free  disclosure  of  the 
facts  pertaining  to  his  experience,  qualifications, 
and  time  he  had  available  to  act  as  receiver  [195] 
of  five  apartment  houses  containing  in  excess  of 
400  apartments  situate  in  the  City  of  Los  Angeles, 
and  requiring  the  attention  of  a  person  experienced 
in  the  management  and  operation  of  said  apart- 
ment houses  and  the  full  time  of  such  a  person,  he 
is  guilty  of  unclean  hands,  and  this  Court  sitting 
as  a  couii:  of  equity  when  determining  the  amount 
of  compensation  to  be  paid  said  receiver,  should 
consider  the  evidence  upon  the  question  as  to 
whether  or  not  the  receiver  Roy  E.  Hallberg  is 
guilty  of  unclean  hands  in  making  said  representa- 
tions and  concealing  his  lack  of  time  and  experi- 
ence. That  the  Honorable  Ernest  A.  Tolin  is  a 
material  witness  to  the  deteraiination  of  what  fees 
should  be  paid  Roy  E.  Hallberg  for  his  services  as 
a  receiver,  in  that  Roy  E.  Hallberg  made  the  fol- 
lowing representations  to  the  Honorable  Ernest  A. 
Tolin,  before  his  appointment  as  receiver,  and  at  a 
time  when  the  Honorable  Ernest  A.  Tolin  was  in- 
terviewing him  to  ascertain  his  availability,  experi- 
ence, and  qualifications  to  act  as  receiver  of  said 
apartment  houses  and  any  other  assets  of  the  Rich- 
man  Trust,  which  Trust  assets  were  the  subject 
matter  of  the  above  entitled  suit. 

1.    Said  representations  being: 

(a)  That  Roy  E.  Hallberg  had  experience  in  this 
type  of  work  in  Chicago;  that  he  had  for  some 
years  been  associated  with  property  management 
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operation  in  Chicago;  that  he  had  considerable  ac- 
quaintance and  experience  in  this  type  of  work ; 

(b)  That  his  main  vocation  for  some  years  was 
in  the  management  of  real  properties; 

(c)  That  he  had  experience  in  connection  with 
Court  receiverships; 

(d)  That  he  had  experience  locally  (Los  Angeles 
area),  in  the  management  of  his  own  real  prop- 
erties ; 

(e)  That  he,  or  his  relatives,  owned  similar  prop- 
erties; [196] 

(f )  That  he  maintained  a  place  of  business  in  the 
Los  Angeles  area  and  had,  during  the  past  few 
years,  been  employed  in  an  executive  capacity  by 
various  corporations;  and 

(g)  That  he  then  had  time  and  was  available  to 
manage  and  operate  the  above  apartment  house 
properties. 

2.  That  the  foregoing  representations  were  not 
true  in  that : 

(a)  Roy  E.  Hallberg's  sole  experience  in  the  man- 
agement of  property  consisted  of  his  acting  for  a 
period  of  approximately  one  year,  about  the  year 
1931,  as  an  agent  and  employee  of  the  owner  of  the 
bonds  of  a  bank  situate  and  conducting  its  business 
in  Chicago,  Illinois,  which  bank  became  defunct, 
necessitating  the  owner  of  the  bonds  taking  posses- 
sion of  certain  real  property  in  Chicago,  Illinois. 
That  Roy  E.  Hallberg's  experience  in  the  year  1931 
did  not  qualify  him  by  experience  or  training  to 
manage  propei^ties  in  the  years  1953  and  1954  in 
the  City  of  Los  Angeles,  and  Roy  E.  Hallberg's  sole 
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other  experience  was  in  the  management  of  a  14 
unit  apartment  house  situate  in  South  Pasadena, 
California  during  the  period  from  December  20, 
1949  to  November  29,  1950,  and  in  the  management 
of  an  unfurnished  flat  consisting  of  4  units,  situate 
in  the  City  of  Pasadena,  California,  during  the  pe- 
riod December  29,  1950,  to  date,  and  said  Roy  E. 
Hallberg's  experience  in  acquiring  and  selling  two 
residences  which  were  occupied  by  him  when  owned, 
in  Los  Angeles,  California,  and  the  acquiring  of 
residential  property  at  Corona  Del  Mar,  California. 

(b)  That  Roy  E.  Hallberg  had  no  experience  as 
agent  or  representative  of  elderly  and/or  wealthy 
relatives,  in  the  management  of  apartment  house 
property  in  Southern  California,  similar  to  the  five 
apartment  houses  he  undertook  to  manage  and  op- 
erate as  receiver. 

(c)  That  Roy  E.  Hallberg,  the  receiver  appointed 
by  this  Court,  knew  at  the  time  of  his  appointment 
that  he  would  be  employed  by  the  County  of  Orange, 
State  of  California,  as  an  auditor-appraiser,  at  a 
salary  of  approximately  $350.00  per  month,  and 
would  l3e  required  to  render  services  to  said  County 
for  his  compensation  during  the  work  days  of  each 
week  and  month  thereafter.  That^  in  fact,  said  Roy 
E.  Hallberg  did  work  for  and  was  an  employee  of 
the  County  of  Orange  during  the  period  that  he 
was  required  to  actively  manage  and  operate  the 
five  apartment  houses  and  other  assets  of  the  Rich- 
man  Trust,  and  was  paid  a  salary  of  approximately 
$350.00  per  month  for  his  services  each  month. 

(d)  That  Roy  E.  Hallberg's  principal  vocation 
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and  occupation  during  the  period  1933  until  about 
March,  1947,  was  that  of  a  wine  salesman  with 
headquarters  at  Brooklyn,  New  York,  and  there- 
after said  Roy  E.  Hallberg's  occupation  consisted 
of  an  attempt  to  sell  electrical  supplies,  including 
Christmas  tree  lights,  the  establishing  of  distribu- 
torships for  curtain  rods,  and  an  attempt  to,  after 
investing  $18,000.00  as  a  principal,  to  market  a 
construction  tooth  for  use  upon  earth-moving  equip- 
ment. That  said  Hallberg's  experience  in  each  of 
these  ventures  did  not  relate  to  or  in  any  manner 
qualify  [198]  him  to  operate  in  excess  of  400  apart- 
ments situate  in  the  City  of  Los  Angeles. 

3.  That  your  petitioner  is  informed  and  believes, 
and  upon  information  and  belief  states  that  it  will 
be  necessary  to  call  the  Honorable  Ernest  A.  Tolin 
as  a  witness  to  testify  concerning  the  representa- 
tions made  by  Roy  E.  Hallberg,  to  establish  your 
petitioner's  objections  to  Roy  E.  Hallberg's  Peti- 
tion to  be  paid  a  reasonable  fee  for  his  services,  in 
which  petition  Roy  E.  Hallberg  alleges  that  a  fee  of 
approximately  $5,000.00  for  his  services  during  the 
period  commencing  with  his  appointment  about  De- 
cember 2,  1953,  to  the  termination  of  his  active 
duties  on  February  26,  1954,  is  a  reasonable  fee. 
That  your  petitioner  has  no  objection  to  Roy  E. 
Hallberg  being  awarded  a  reasonable  fee,  commen- 
surate with  the  time  he  expended,  based  upon  said 
Hallberg's  earning  capacity  which  has  been  for 
three  or  more  years  last  past  approximately  $100.00 
per  week,  and  which  siun  is  the  reasonable  value  of 
his  services  and  the  time  Roy  E.  Hallberg  expended. 
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That  in  this  connection  Petitioner  is  informed  and 
believes  and  \\\)on  information  and  belief  states, 
that  Roy  E.  Hallberg  represented  to  the  Honorable 
Emest  A.  Tolin  that  he  would  actively  manage  said 
five  apartment  houses;  that  Roy  E.  Hallberg  did 
not  actively  manage  said  apartment  houses,  but  did 
delegate  his  duties  to  Katherine  Cosgrove,  whom  he 
(Hallberg)  represented  to  be  his  secretary  and  did, 
for  a  i^eriod  of  time  after  his  appointment,  conceal 
that  Katherine  Cosgrove  was,  in  fact,  Mrs.  Roy  E. 
Hallberg. 

Wherefore,  petitioner  prays  that  the  Honorable 
Ernest  A.  Tolin  disqualify  himself  to  hear  and  de- 
termine the  issues  pending  upon  the  fees  of  Roy  E. 
Hallberg  and  his  attorney,  and  to  hear  and  deter- 
mine the  accounting  of  Roy  E.  Hallberg. 

Dated:  April  30,  1954. 

BRADY,  NOSSAMAN  &  PAULSTON 

and 
JOSEPH  T.  ENRIGHT, 

/s/  By   JOSEPH  T.  ENRIGHT, 

Attorneys  for  Defendant  [199] 

Duly  Verified. 

Authorities 

1.  "Any  justice  or  judge  of  the  United  States 
shall  disqualify  himself  in  any  case  in  which  he 
***is***a  material  witness  *  *  *"  28  USCA 
455. 

2.  No  ai^davit  or  particular  procedure  is  re- 
quired for  the  making  of  a  request  to  the  court  for 
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the   presiding  judge   to   disqualify  himself   under 
28  USCA  455. 

Cyc.  Fed.  Proc.  2nd  Ed.,  Vol.  1,  P.  32,  Paras.  22 
and  23.  [200] 

Affidavit  of  Service  by  Mail  attached.  [201] 

[Endorsed] :  Filed  April  30,  1954. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  PETITION  FOR  ALLOW- 
ANCE OF  FEES  TO  ATTORNEYS  FOR 
RECEIVER 

To  the  Honorable  EiTiest  A.  Tolin,  Judge  of  the 
above  entitled  court: 

Comes  now  Messrs.  FitzPatrick  &  Whyte  and  John 
Whyte,  as  attorneys  for  Roy  E.  Hallberg,  as  Re- 
ceiver of  all  the  real  and  personal  property  con- 
stituting the  former  Richman  Trust,  and  for  their 
supplemental  petition  for  allowance  of  fees  for  ad- 
ditional legal  services  heretofore  necessarily  per- 
formed by  them  both  for  and  on  behalf  of  said 
Receiver  and  for  and  on  behalf  of  themselves  from 
and  after  March  18,  1954,  to  and  including  May  10, 
1954,  respectfully  report  and  show  as  follows: 

1.  Petitioners  incorporate  herein  by  reference 
and  reallege  as  if  herein  set  forth  in  full  each  and 
every  allegation  contained  in  Paragraphs  1  and  2, 
and  each  of  them,  of  their  petition  for  allowance  of 
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fees  to  attorneys  for  Receiver,  filed  herein  on  March 
18,  1954. 

2.  Petitioners  have  necessarily  performed  addi- 
tional legal  services  both  for  and  on  behalf  of  the 
Receiver  and  for  and  on  behalf  of  themselves  [202] 
from  and  after  March  18,  1954,  to  and  including 
May  10,  1954,  in  connection  with  the  administration 
of  the  business  and  affairs  of  the  former  Richman 
Trust  and  in  connection  with  the  defense  of  the 
Receiver  and  his  attorneys  against  the  objections 
filed  herein  on  or  about  April  6,  1954,  by  defendant 
Richman  to  the  report  and  petitions  of  the  Receiver 
and  his  attorneys  for  fees.  One  of  the  petitioners, 
namely,  John  Whyte,  has  devoted  a  total  of  28.4 
hours  of  attorneys'  time  to  the  performance  of  said 
additional  legal  services  as  shown  on  daily  time 
sheets  kept  by  attorneys  in  the  offices  of  PitzPat- 
rick  &  Whyte.  Of  this  total  of  28.4  hours  of  attor- 
neys' time,  approximately  8.7  hours  are  allocable  to 
services  performed  in  connection  with  the  adminis- 
tration of  the  business  and  affairs  of  the  former 
Richman  Trust,  approximately  11.7  hours  are  al- 
locable to  services  performed  in  connection  with  the 
defense  of  the  Receiver  against  the  objections  raised 
by  defendant  Richman  to  the  Receiver's  report  and 
petition  for  allowance  of  a  fee,  and  approximately 
8  hours  are  allocable  to  services  performed  in  con- 
nection with  the  defense  of  the  attorneys  for  the 
Receiver  against  the  objections  raised  by  defendant 
Richman  to  the  petition  for  allowance  of  fees  to 
attorneys  for  the  Receiver. 

3.  The  nature  of  said  additional  legal  services 
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which  have  been  necessarily  so  performed  by  peti- 
tioners is  likewise  shown  on  said  daily  time  sheets 
and  is  as  follows: 

Nature  of  Legal  Services  Performed 
Date,  1954 

March  18:  Telephone  call  from  Robert  Diilley, 
insurance  broker,  re  what  to  do  about  workmen's 
compensation  insurance  policies — Whyte  referred 
him  to  Camusi.  Proofreading  final  copy  of  petition 
of  Receiver's  attorneys  for  fees.  Details  incident  to 
sei-vice  and  filing  of  Receiver's  report  and  petition 
for  fee  and  petition  of  Receiver's  attorneys  for  fees. 
Letter  to  Camusi  turning  over  certain  papers  to 
him  and  enclosing  check  from  Brookshire  properly 
endorsed  by  Hallberg.  [203] 

March  24:  Details  incident  to  ser^dce  and  filing 
notice  of  hearing  on  Receiver's  report  and  petition 
for  fee  and  petition  for  fees  to  his  attorneys. 

March  25:  Telephone  call  from  Air  Pollution 
Control,  Inc.,  re  installation  of  equipment  in  incin- 
erators at  Oliver  Cromwell  and  Canterbury.  Tele- 
phone call  from  Enright  re  form  of  Receiver's 
report  and  petition  for  fee.  Letter  to  Enright  an- 
swering his  letter  to  Whyte,  dated  March  24,  1954. 
Letter  to  Hallberg  advising  him  of  time  of  hearing 
on  his  report  and  petition  for  fee. 

April  2 :  Telephone  call  from  Camusi  re  his  prob- 
lems in  consummating  settlement  with  Richman  and 
Enright — Camusi  inquired  what  amount  the  Re- 
ceiver would  ask  for  as  a  fee. 

April  7:  Studying  Richman's  objections  to  report 
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and  petitions  of  Receiver  and  his  attorneys.  Letter 
to  Hallberg  enclosing  copy  of  said  objections. 

April  8 :  Telephone  call  to  Mrs.  Hallberg  re  Rich- 
man's  objections  to  Receiver's  report  and  petition 
for  fee  and  arranging  for  meeting  with  Hallberg 
to  discuss  same. 

April  10 :  Conference  with  Mr.  and  Mrs.  Hallberg 
re  Richman's  objections  to  Receiver's  report  and 
petition  for  fee. 

April  12:  In  court  re  scheduled  hearing  on  Re- 
ceiver's report  and  petition  for  fee  and  attorneys' 
petition  for  fees. 

Axoril  16:  Received  letter  from  Robert  Dulley  re 
insurance  matters.  Letter  to  Camusi  requesting  that 
he  take  care  of  this  matter. 

April  19:  Telephone  call  from  Robert  Dulley  re 
cancellation  by  Receiver  of  workmen's  compensa- 
tion [204]  policies  on  the  five  apartment  houses. 

April  21:  Conference  at  Whyte's  office  between 
Enright  and  Whyte  during  which  latter  exhibited 
to  former  his  time  slips  and  correspondence  file 
in  this  action. 

April  22 :  Whyte  present  at  taking  of  depositions 
of  Hallberg  and  himself  in  Enright's  office.  Con- 
ferences with  Mr.  and  Mrs.  Hallberg  prior  to  and 
during  course  of  depositions. 

April  24:  Whyte  present  at  continuance  of  dep- 
ositions of  Hallberg  and  himself  in  Enright's  office. 
Conference  with  Hallberg  prior  to  resumption  of 
taking  of  said  depositions. 

April   27:   Letter   to   Hallberg   transmitting   his 
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black  memorandum  book  which  was  returned  by 
the  deposition  reporter. 

April  30:  Telephone  call  from  Camusi  inquiring 
about  taking  of  depositions  and  discussion  of  how 
to  handle  refund  from  insurance  company  amount- 
ing to  approximately  $4,000. 

May  1 :  Whyte  read  original  of  his  deposition  and 
corrected  his  answers  wherever  necessary  —  also 
noted  corrections  on  copy  of  deposition. 

May  3 :  Letter  to  Hallberg  re  his  dex)osition.  Con- 
ference with  Hub(a*t  Laugharn  of  the  Los  Angeles 
Bar  re  his  appearance  as  an  expert  witness  on  be- 
half of  FitzPatrick  &  Whyte  as  to  the  reasonable 
value  of  their  services  as  the  Receiver's  attorneys. 

May  5:  Drafting  and  dictating  supplemental  pe- 
tition for  fees  to  attorneys  for  Receiver.  Conference 
with  Mr.  and  Mrs.  Hallberg  re  Receiver's  defense 
to  Richman's  objections  to  Receiver's  report  and 
petition  for  a  fee.  [205] 

May  6:  Drafting,  dictating,  and  revising  supple- 
mental petition  for  allowance  of  fees  to  attorneys 
for  Receiver.  Telephone  call  to  Mr.  Bleecher  of  Air 
Pollution  Control,  Inc.  seeking  information  re  his- 
tory of  installation  of  incinerator  equipment  at 
Oliver  Cromwell.  Delivering  pleadings  to  Hubert 
Laugharn  for  his  study  as  an  expert  witness  re  rea- 
sonable value  of  services  rendered  by  attorneys  for 
Receiver. 

May  7:  Efforts  to  line  up  expert  witnesses  as  to     j 
reasonable  value  of  Receiver's  services  in  managing 
the  five  apartment  houses  belonging  to  the  former 
Richman  Trust.  Research  re  attorney's  right  to  com- 
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pensation  for  defending  a  receiver  against  charges 
that  he  has  performed  his  duties  improperly.  Filing 
depositions  of  Hallberg  and  Whyte. 

May  10:  Telephone  call  to  Hubert  Laugham  re 
his  testimony  as  an  expert  witness  as  to  reasonable 
value  of  our  attorneys'  fees.  Dictating  portion  of 
draft  of  supplemental  petition  for  allowance  of  fees 
to  attorneys  for  Receiver.  Telephone  call  to  Jeffer- 
son Mann  re  his  employment  as  an  expert  witness 
as  to  the  reasonable  value  of  Hallberg's  services. 
Telephone  call  to  Mrs.  Hallberg  re  continuance  of 
hearing  to  May  12,  and  evidence  to  be  presented  at 
that  time. 

4.  Petitioners  desire  to  call  the  Court's  atten- 
tion to  the  fact  that  certain  of  the  additional  legal 
services  hereinabove  referred  to  are  in  the  nature 
of  extraordinary,  rather  than  ordinary,  services. 
Into  this  category  would  fall  the  services  rendered 
in  connection  with  defending  the  Receiver  and  his 
attorneys  against  the  objections  filed  herein  by  de- 
fendant Richman  to  the  report  and  petitions  of  the 
Receiver  and  his  attorneys  for  fees. 

5.  Petitioners  allege  that  the  reasonable  value  of 
their  ordinary  legal  ser^dces  as  in  Paragraph  3 
above  set  forth,  exclusive  of  the  extraordinary 
[206]  services  hereinabove  mentioned  in  Paragraph 
4,  is  the  sum  of  $250.00.  Petitioners  do  not  wish 
to  indicate  any  figure  as  representing  the  reason- 
able value  of  said  extraordinary  services,  but  pre- 
fer that  this  Court  should  determine  in  its  discretion 
what  additional  amount  should  be  awarded  to  peti- 
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tioners  for  the  performance  of  said  extraordinary 
legal  services. 

Wherefore,  petitioners  pray  as  set  forth  in  their 
original  petition  for  allowance  of  fees  to  attorneys 
for  Receiver,  filed  herein  on  March  18,  1954,  except 
that  they  pray  that  the  order  referred  to  in  the 
prayer  of  said  original  petition  fix  and  allow  the 
further  sum  of  $250.00  as  a  reasonable  attorneys' 
fee  to  FitzPatrick  &  Whyte  and  John  AVhyte,  as 
attorneys  for  the  Receiver  herein,  for  the  ordinary 
legal  services  heretofore  necessarily  performed  by 
them  in  connection  with  the  administration  of  the 
business  and  affairs  of  the  former  Richman  Trust 
from  and  after  March  18,  1954,  to  and  including 
May  10,  1954;  and  that  said  order  include  such 
further  sum  as  this  Court  may  in  its  discretion  de- 
termine to  be  a  reasonable  attorneys'  fee  for  the 
extraordinary  legal  services  necessarily  performed 
by  them  in  defending  the  Receiver  and  his  attor- 
neys against  the  objections  filed  herein  on  or  about 
April  6,  1954,  by  defendant  Richman  to  the  report 
and  petitions  of  the  Receiver  and  his  attorneys  for 
fees. 

Bated:    May  11,  1954. 

FITZPATRICK  &  WHYTE 
JOHN  WHYTE 
/s/  By   JOHN  WHYTE, 

Petitioners.  [207] 

Buly  Verified.  [208] 

Acknowledgment  of  Service  attached.  [209] 

[Endorsed]  :  Filed  May  12,  1954. 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  POINTS  AND  AUTHOR- 
ITIES OF  PLAINTIFF,  LYDA  TIDWELL, 
REOARDINO  PRE-TRIAL  HEARING  ON 
DISTRIBUTION  OF  FUNDS  REMAINING 
UNDER  CONTROL  OF  COURT 

I. 

Court  has  jurisdiction  to  settle  accounts,  declare 
rights  of  plaintiff  and  defendant  Richman  to 
fund  remaining  in  Receiver's  hands  and  to 
order  disposition  in  accordance  therewith. 

Defendant  Richman  claims  on  Page  11  of  his  Ob- 
jections to  the  Receiver's  Report  that  he  and  Plain- 
tiff Lyda  Tidwell  are  entitled  to  apply  to  a  Court 
of  competent  jurisdiction  to  initially  and  originally 
determine  their  respective  rights  to  the  funds  re- 
maining in  the  hands  of  the  Receiver. 

This  proposition  is  incorrect.  This  Court  has  jur- 
isdiction of  the  fund  and  jurisdiction  to  decide  what 
persons  are  entitled  to  distribution  of  the  fund,  and 
in  what  amounts. 

In  Pacific  Bank  vs.  Madera  Fruit,  Etc.  Co.,  124 
Cal.  525,  plaintiff  dismissed  suit  after  a  Receiver 
had  been  appointed  and  after  the  receiver  had  taken 
possession  of  certain  assets.  Thereafter  the  receiver 
filed  his  account  and  petition  and  asked  the  court  to 
"settle  the  same,  fix  his  [221]  compensation,  et  cet- 
era." Plaintiff  then  filed  a  motion  to  dismiss  the 
account  and  petition  on  the  ground  that  the  court 
had  lost  jurisdiction.  However,  the  motion  was  over- 
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ruled  and  this  ruling  was  affirmed  on  appeal.  The 
decision  of  the  court  notes  that  not  only  does  the 
court  retain  jurisdiction  to  settle  the  receiver's  ac- 
count, but  it  also  retains  jurisdiction  to  dispose  of 
the  funds  in  the  receiver's  possession,  saying,  the 
receiver, 

'  "*  *  *  is  still  amendable  to  the  court  as  its  officer 
until  he  has  complied  with  its  directions  as  to  the 
disposal  of  the  funds  which  he  has  received  during 
the  course  of  his  receiversliip."  ' 

The  Pacific  Bank  case  also  states,  at  Page  527, 
"*  *  *  If  the  court  below  lost  jurisdiction  of  the 
case  by  virtue  of  the  dismissal  so  that  it  could  not 
settle  the  accounts  of  the  receiver,  nor  make  any 
disposition  of  the  funds  in  his  hands,  how  would 
the  accoiuit  be  settled  or  the  funds  disposed  of  ?  The 
money  on  hand  and  collected  by  the  receiver  is  in 
contemplation  of  law  in  the  hands  of  the  court  to 
be  disposed  of  as  the  law  directs."  (Emphasis  ours), 

And, 

"If  the  court  in  which  the  receiver  was  appointed 
cannot,  after  the  dismissal  of  the  case,  settle  and 
adjust  the  accoimts  of  the  receiver,  to  what  juris- 
diction will  l)e  resort?  The  dismissal  of  the  case 
was  the  end  of  it  as  between  the  i)arties,  but  we 
think  the  court  still  retained  the  power  to  settle  the 
accounts  of  its  receiver  and  to  direct  the  application 
of  the  funds  in  his  hands."   (P.  527)    (Emphasis 

ours.) 

It  is  clear  that  the  receiver  is  holding  funds  for 
disposal  at  the  direction  of  the  court,.  In  Gamiss 
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vs.  Superior  Court,  88  Cal.  413,  417,  the  court 
stated,  quoting  from  Beach  on  Receivers,  sec.  249, 

'  "Though  a  receiver  may  be,  and  generally  is,  ap- 
pointed upon  the  application  of  one  of  the  parties 
interested  in  the  ]oroperty  which  he  is  to  preserve, 
his  holding  is  not  merely  for  the  benefit  of  such 
party,  or  of  any  other  party ;  it  is  the  holding  of  the 
court  for  the  equal  benefit  of  all  persons  who  may 
be  finally  adjudged  by  the  court  to  have  lights  in 
it ;'' '  (Emphasis  ours.) 

In  State  vs.  Gibson,  21  Ark.  140,  the  court,  refer- 
ring to  jurisdiction  over  a  receiver  after  dismissal 
of  the  case,  said, 

''He  was  an  officer  of  the  court  and  subject  to  its 
orders  in  relation  to  the  partnership  effects  placed 
in  his  hands  as  receiver  luitil  discharged  by  the 
court." 

To  same  effect,  see  Ireland  vs.  Nichols,  40  How. 
Pr.  85 ;  Whiteside  vs.  Pendergast,  2  Barb.  Ch.  471. 

II. 

Dispute  between  Plaintiff  and  Defendant,  Freder- 
ick I.  Richman,  over  funds  remaining  under 
control  of  court  after  payment  of  fees  to  Re- 
ceiver and  Receiver's  attorney. 

As  this  Court  has  been  advised,  plaintiff  pur- 
chased all  the  right,  title  and  interest  of  defendant 
in  and  to  the  assets  known  as  the  Richman  Tiiist. 
The  specific  offer  made  by  the  defendant  to  plain- 
tiff, which  offer  has  been  set  out  in  the  Objections 
of  both  plaintiff  and  defendant  to  the  petition  of 
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the  Receiver  for  approval  of  his  account,  makes 
provision  for  the  sale  of  the  properties  to  the  plain- 
tiff and  then,  subject  to  certain  terms  and  condi- 
tions, any  moneys  remaining  in  the  hands  of  the 
Receiver  are  to  be  divided  equally.  In  other  words, 
if  there  were  no  dispute  between  plaintiff  and  de- 
fendant at  this  time,  the  Court  would  divide  equally 
between  them  the  funds  remaining  under  the  con- 
trol of  the  Court  after  the  deduction  therefrom  of 
fees  to  be  paid  to  the  Receiver  and  his  attorneys. 
However,  a  dispute  has  arisen  between  plaintiff  and 
defendant  as  to  the  meaning  and  interpretation  of 
the  written  offer  made  by  defendant.  Hereinbelow 
will  be  set  out  the  claims  in  dispute,  and  the  law 
pertaining  thereto.  [223] 

1.  Plaintiff  was  forced  to  pay  out  of  her  own 
funds  the  real  property  taxes  on  the  five  apartment 
houses  in  the  Trust  for  the  period  January  1,  1954 
through  June  3,  1954,  in  the  amount  of  $14,858.31. 
Plaintiff  claims  that  taxes  for  the  months  of  Jan- 
uary and  February,  1954,  should  have  been  borne 
equally  by  plaintiff  and  defendant.  The  taxes  pro- 
rated for  these  two  months  amount  to  $4,952.77. 

The  offer  of  defendant  provides  in  paragraph  4 
thereof  as  follows: 

*'4.  A  stipulation  shall  be  entered  into  that  the 
receiver  be  relieved  as  of  February  28,  1954,  and 
whoever  buys  shall  be  entitled  to  all  receipts  and 
shall  assume  all  operating  obligations  of  the  Rich- 
man  Trust  from  March  1,  1954  on  or  until  the  re- 
appointment of  a  receiver  as  might  occur  under 
7(c)  hereof." 
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Paragraph  5  of  said  offer  provides  as  follows: 

"5.  The  receiver  shall  file  his  report  and  after 
the  payment  and/or  provision  for  all  of  the  receiv- 
er's claims  and  expenses  and  operating  obligations 
of  Richman  Trust  to  February  28,  1954,  any  funds 
remaining  shall  be  divided  equally  between  Mrs. 
Tidwell  and  Mr.  Richman." 

A  reading  of  paragraphs  4  and  5  above  demon- 
strates without  question  that  Mrs.  Tidwell  was  to 
assume  all  obligations  beginning  March  1,  1954,  but 
that  all  ''operating  obligations"  of  the  Richman 
Trust  for  the  months  of  January  and  February, 
1954,  were  to  be  borne  equally  by  the  parties.  While 
there  seems  to  be  no  question  as  to  the  meaning  of 
the  above  stated  paragraphs  in  defendant's  offer, 
still  if  there  be  any  ambiguity,  it  must  be  resolved 
against  defendant  since  he  was  the  one  who  made 
the  offer.  Williston  on  Contracts,  Revised  Edition, 
Volume  1,  Section  37,  Page  100,  states  as  follows: 

"*  *  *  (a)  Ambiguous  words  in  an  obligation 
should  l3e  interpreted  most  strongly  against  the 
party  who  used  them." 

And  again  in  Vohmie  3  of  Williston,  supra.  Sec- 
tion 621,  Page  1788: 

"Since  one  who  speaks  or  writes,  can  by  exact- 
ness of  expression  more  exactly  prevent  mistakes 
in  meaning,  then  one  with  whom  [224]  he  is  deal- 
ing, doubts  arising  from  ambiguity  of  language  are 
resolved  in  favor  of  the  latter;" 

See  Restatement  of  Contracts,  Section  236(d). 
Also  in  accord,  Preston  vs.  Herminghaus,  211  Cal. 
1 ;  Couture  vs.  Ocean  Park  Bk,  205  Cal.  338. 
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It  lias  been  held  that  operating  obligations  or  cx- 
l^enses  include  taxes.  See  Schmidt  vs.  Louisville 
C.&L.  Ry.  Co.,  84  S.W.  314,  315,  119  Ky.  287 ;  Mich- 
igan Public  Utilities  Com.  vs.  Michigan  State  Tele- 
phone Co.,  200  N.W.  749,  751,  228  Mich.  658; 
Fleischer  vs.  Pelton  Steel  Co.,  198  N.W.  444,  447, 
183  Wis.  151. 

2.  Mrs.  Tidwell  paid  from  her  separate  iimds 
water,  gas,  telephone  and  electric  bills  for  a  por- 
tion of  February,  1954,  in  the  sum  of  $1,877.50. 
Since  there  is  no  question  but  that  such  utility  l)ills 
are  operating  obligations,  plaintiff  contends  that 
this  said  amount  should  be  equally  iDorne  by  the 
l^arties. 

3.  Two  catalytic  units  were  ordered  by  defendant 
Richman  during  his  tenure  as  agent  for  the  Trust 
for  two  of  the  apartment  houses.  These  were  in- 
stalled during  the  administration  of  Mr.  Richman 
and  the  receiver.  Mr.  Richman  signed  a  contract  to 
pay  $1,329.40  for  each  of  the  units,  or  a  total  of 
$2,658.80.  These  catalytic  units  were  ordered  be- 
cause of  a  dispute  with  the  Air  Pollution  Control 
District,  or  some  such  similar  agency,  and  consti- 
tuted an  operating  obligation  of  the  Tmst  prior  to 
March  1,  1954.  Here  again  plaintiff  contends  that 
defendant  should  share  equally  in  this  cost. 

4.  Defendant  Richman  claims  that  the  Receiver 
had  collected  certain  rents  between  February  25th 
and  February  28th,  1954  which  should  have  been 
retained  by  him  so  that  defendant  Richman  would 
share  in  the  same  to  the  extent  of  one-half  thereof. 
Instead,  these  moneys  were  paid  over  to  Lyda  Tid- 
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well.  Some  of  these  moneys  collected  by  the  Re- 
ceiver represented  February,  1954,  rents,  and  some 
represented  March,  1954,  rents.  However  plaintiff 
Lyda  Tidwell  contends  that  $4,499.29  worth  of 
March,  1954,  rents  were  collected  by  the  Receiver 
and  retained  by  him.  Plaintiff  Tidwell  contends  that 
she  is  entitled  to  all  of  the  March,  1954,  rents,  even 
though  collected  in  February. 

Here  again  an  interpretation  of  paragraphs  4  and 
5  of  the  offer  [225]  as  above  quoted  should  be  in- 
terpreted to  mean  that  all  obligations  existing  up 
to  February  28,  1954  and  all  income  for  that  same 
period  belongs  to  the  parties  jointly,  but  that  all 
obligations  from  March  1,  1954,  must  be  assumed 
by  plaintiff  Tidwell,  and  it  therefore  follows  that 
she  is  likewise  entitled  to  all  receipts  for  March, 
1954,  and  subsequent  months. 

5.  Pursuant  to  the  written  offer  of  defendant 
Richman  above  referred  to  and  the  unqualified  ac- 
ceptance of  said  offer  by  the  plaintiff  Lyda  Tid- 
well, the  parties  entered  into  an  escrow  at  California 
Bank  and  the  escrow  stated  that  internal  revenue 
stamps  in  the  amount  of  $577.50  and  seller's  escrow 
fees  in  the  amount  of  $329.00,  or  a  total  of  $906.50, 
were  to  be  borne  by  the  buyer,  Mrs.  Tidwell.  How- 
ever, the  escrow  also  stated  "These  instructions  are 
not  intended  to  and  do  not  amend,  alter,  modify  or 
supersede  any  agreement  outside  of  escrow  between 
F.  I.  Richman  and  me  (Lyda  Tidwell)  and  with 
which  agreement  California  Bank  is  not  to  be  con- 
cerned." 

It  very  often  happens  that  parties  may  enter  into 
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an  involved  agreement  of  purchase  and  sale  and 
then  go  into  escrow  and  file  escrow  instructions.  If 
the  escrow  instructions  are  inconsistent  with  the 
prior  written  agreement,  the  question  arises  as  to 
which  is  to  control.  This  is  a  question  of  interpre- 
tation and  the  prior  agreement  and  the  escrow 
instructions  must  be  read  together.  If  the  escrow 
instructions  specifically  state  that  the  prior  agree- 
ment is  the  controlling  one  then,  of  course,  the  prior 
agreement  controls  and  not  the  escrow  instructions. 
In  King  vs.  Stanley,  32  Cal.  (2d)  584,  on  hearing 
after  189  Pac.  (2d)  46,  the  court  stated  that  escrow 
instructions  which  are  mere  customary  and  expected 
directions  to  the  escrow  company  do  not  take  the 
place  of  the  prior  written  agreement  but  merely 
carry  it  into  effect. 

In  Pigg  vs.  Kelley,  92  Cal.  App.  329,  it  was  held 
that  where  a  written  agreement  of  sale  and  escrow 
instructions  connected  therewith  show  by  their  terms 
that  they  refer  to  the  same  sale,  the  tw^o  instru- 
ments must  be  construed  together  under  Civil 
Code  1642  to  ascertain  the  whole  contract  between 
the  parties. 

In  Womble  vs.  Wilbur,  3  Cal.  App.  527,  it  was 
held  that  where  parties  entered  into  a  written 
agreement  and  in  pursuance  thereof  entered  into 
[226]  an  escrow  whereby  certain  instructions  were 
given  to  the  escrow  company,  it  is  a  question  of 
interpretation  of  contracts  and  the  surrounding 
circumstances  as  to  whether  the  former  agreement 
or  the  escroAv  instructions  controlled,  in  case  of  any 
inconsistency.  The  court  points  out  that  the  parties 
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can  agree  that  the  pre^dous  written  agreement  is 
not  to  be  superseded  by  any  escrow  instructions. 

Of  course,  an  interpretation  of  the  written  offer 
of  Frederick  Richman  shows  without  question  that 
since  he  was  selling  his  interest  in  the  assets  of  the 
Richman  Trust,  he  naturally  is  obligated  to  pay  the 
regular  seller's  fees  such  as  revenue  stamps  and 
seller's  escrow  fees.  There  is  no  reason  why  the 
defendant  should  not  therefore  x>ay  the  said  fees 
which  were  paid  by  plaintiff  out  of  her  own  funds 
in  escrow. 

6.  Defendant  Richman  claims  that  the  Receiver 
should  not  have  turned  over  to  the  plaintiff  the 
petty  cash  fund  of  $785.00  thereby  the  defendant 
would  seek  to  obtain  one-half  of  that  amount.  How- 
ever, defendant's  offer  shows  clearly  that  he  was  not 
selling  five  apartment  houses  but  rather  all  of  his 
right,  title  and  interest  in  and  to  the  assets  of  the 
former  Richman  Tmst.  There  is  no  doubt  that  the 
petty  cash  fund  existing  in  a  business  or  a  trust  is 
an  asset  of  that  business  or  trust  and  therefore 
Lyda  Tidwell  is  entitled  to  the  full  amount  of  the 
petty  cash  fund  as  the  purchaser. 

7.  Defendant  Richman  also  claims  that  he  is  en- 
titled to  the  payment  of  his  agent's  fees  for  the 
month  of  November,  1953,  in  the  amount  of  $3,- 
104.33.  There  is  absolutely  no  merit  whatsoever  in 
this  contention.  It  should  be  borne  in  mind  that  the 
Trust  was  terminated  by  order  of  court  and  a  judg- 
ment of  termination  of  said  Trust  was  entered.  The 
Trust  was  terminated  by  reason  of  undue  influence 
and  fraud  in  the  execution  of  the  Trust  and  the 
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effect  of  the  judgment  was  to  wipe  out  the  Trust 
from  the  beginning  as  a  void  tiTist.  In  that  stage 
of  the  legal  proceedings  of  the  above  entitled  case 
plaintiff  had  a  claim  against  defendant  Riclmian 
for  excessive  fees  which  the  defendant  had  charged 
over  a  period  of  almost  eight  years.  The  defendant 
had  a  substantial  claim  in  the  approximate  amount 
of  $50,000.00  which,  by  virtue  of  the  agreement 
entered  into  by  the  parties  for  settlement,  was  sur- 
rendered, and  both  parties  under  [227]  paragraph 
1  of  the  offer  were  required  to  mutually  release 
each  other  of  any  and  all  claims,  known  or  un- 
known, that  they  might  have  against  the  other  from 
the  beginning  of  the  world  to  the  time  of  entering 
into  the  agreement.  Since  the  Trust  no  longer 
existed  the  only  claim  which  Frederick  Richman 
might  have  against  the  plaintiff  personally  was  for 
services  rendered  her  in  the  administration  of  her 
property.  This  claim  he  surrendered  by  executing 
a  release  in  her  favor.  It  is  true  that  paragraph  5 
provides  for  the  "payment  and/or  provision  for  all 
of  the  receiver's  claims  and  expenses  and  operating 
obligations  of  Richman  Trust  to  Februaiy  28, 
1954,  *  *  *"  However,  a  reading  of  the  complete 
contract  would  demonstrate  forcibly  that  no  o])li- 
gation  to  defendant  Richman  was  to  remain  out- 
standing, and  if  there  be  any  inconsistencies  in  this 
offer,  the  inconsistencies  must  be  resolved  against 
defendant. 

8.  Defendant  Richman  claims  that  the  Receiver 
paid  the  March,  1954,  mortgage  payment  on  the 
Oliver  Cromwell  trust  deed  in  the  sum  of  $2,027.25. 
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If  that  be  true  that  payment  should  have  been  made 
by  plaintiff  Tidwell  from  her  own  funds  and  de- 
fendant Richman  would  be  entitled  to  a  credit  of 
one-half  that  amount.  It  is  respectfully  suggested 
that  the  parties  attempt  to  stipulate  as  to  as  many 
of  the  facts  as  possible  in  the  pre-trial  hearing  so 
that  the  trial  itself  will  be  reduced  to  an  argument 
of  law  rather  than  a  trial  of  facts  coupled  with  an 
argument  of  law. 

Respectfully  submitted, 

MARTIN,  HAHN  &  CAMUSI, 

/s/  By   WILLIAM  P.  CAMUSI, 

Attorneys  for  Plaintiff,  Lyda 

Tidwell.  [228] 

[Endorsed]:    Filed  June  16,  1954. 


[Title  of  District  Court  and  Cause.] 

MINUTES  OP  THE  COURT 

Date :  June  21,  1954,  at  Los  Angeles,  Calif. 

Present:  Hon.  Ernest  A.  Tolin,  District  Judge; 
Deputy  Clerk:  Wm.  A.  White;  Reporter:  Virginia 
Wright;  Counsel  for  Plaintiff:  Robert  Powsner; 
Counsel  for  Defendants:  Joseph  Enright. 

Proceedings:  For  pretrial  hearing  re  division  of 
moneys  held  by  Receiver.  (In  Chambers.) 

Counsel  for  plaintiff  and  defendants  state  claims 
to  be  determined  upon  di^dsion  of  moneys  held  by 
Receiver. 
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It  is  Ordered  that  counsel  file  stipulation  as  to 
those  items  agreed  upon  and  that  if  stipulation  can- 
not be  reached,  Court  will  hear  oral  argiunent. 

Court  will  receive  stipulation  or  hear  oral  argu- 
ment on  July  6,  1954,  10  a.m. 

Filed  eight  exhibits  for  defendants. 

Defts.'  Ex.  A  to  H  incl.  are  received  into  evidence. 

EDMUND  L.  SMITH,  Clerk, 
/s/  By   WM.  A.  WHITE,  Deputy  Clerk.  [229] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  TO  COUNSEL  RE  DISPOSI- 
TION OF  FUNDS  REMAINING  UNDER 
CONTROL  OF  COURT  AND  ALLOWANCE 

OF  FEES 

The  problems  remaining  before  the  Court  are 
those  arising  from  settlement  of  the  Receiver's  First 
and  Final  Report  and  Account,  the  Objections 
thereto,  the  various  items  to  be  considered  in  pay- 
ment of  the  Receiver,  and  distribution  of  the 
monies  remaining  under  control  of  the  Court.  Gen- 
eral releases  have  been  executed  by  the  parties, 
Plaintiff's  release  inmning  to  Defendant  and  cer- 
tain other  persons,  and  Defendant's  release  run- 
ning to  Plaintiff.  The  Richman  Trust  has  not  been 
released  and  must  discharge  its  obligations.  Neither 
has  the  Receiver  been  released. 

Defendant  has  asserted  that  he  is  entitled  to 
$3,104.33  remaining  unpaid  for  services  rendered 
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by  him  under  the  Trust  indenture.  The  Court  has 
found  that  the  [230]  Trust  was  procured  by  undue 
influence  and  has  allowed  Plaintiff  to  exercise  her 
privilege  of  voiding  it  although  it  was  not  void  ab 
initio  but  voidable  only.  As  it  has  been  voided,  De- 
fendant is  not  entitled  to  management  fees  as  fixed 
in  the  contract  by  which  the  Trust  was  established 
because  that  contract  has  been  set  aside  and  the 
measure  by  which  Defendant's  fees  were  determined 
during  the  life  thereof  is  no  longer  applicable.  He 
is  entitled  to  compensation  from  the  Trust  estate 
upon  a  quantum  meruit  basis.  The  $3,104.33  asked 
is  based  upon  a  charge  of  ten  per  cent  of  gross 
income  of  the  Trust  during  a  particular  period  of 
time.  There  was  evidence  that  five  per  cent  was  a 
proper  property  management  fee  during  the  time 
involved.  Other  evidence  placed  the  reasonable 
value  of  such  services  somewhat  higher.  The  Court 
believes  that  six  per  cent  of  the  income  is  a  proper 
quantum  meruit  allowance  under  all  the  circum- 
stances of  this  case  although  if  the  case  were  one 
of  fixing  fees  for  a  long  rather  than  a  short  term, 
five  per  cent  would  have  been  indicated.  The  Court 
does  now  find  that  the  fees  for  the  period  in  ques- 
tion shall  be  allowed  at  the  rate  of  six  per  cent  of 
the  gross  income  of  the  Trust  during  the  period  in 
question  instead  of  at  the  rate  specified  in  the 
agreement  which  has  been  set  aside. 

Plaintiff  has  stipulated  in  the  Escrow  Instruc- 
tions that  all  of  the  seller's  costs  and  expenses  of 
escrow,  revenue  stamps  and  recording,  be  at  her 
expense.  She  cannot  now  avoid  that  written  under- 
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standing  by  claiming  inferences  from  an  agreement 
that  do  not  clearly  flow  from  that  ^Yl•itten  agi^e- 
ment.  In  ^preparation  of  the  order  hereon,  counsel 
^^ill  recognize  that  it  was  the  obligation  of  Mi*s.  Tid- 
well  to  pay  for  the  revenue  stamps  and  the  seller's 
escrow  fee.  [231] 

It  appears  that  Plaintiff  has  paid  $1,877.50  from 
her  own  fund  in  discharge  of  utility  bills  for  water, 
gas  and  electricity  provided  to  the  properties  of  the 
former  Trust  during  the  time  that  such  properties 
were  being  managed  by  the  Receiver.  In  ordinary 
course,  these  bills  would  have  been  paid  by  the  Re- 
ceiver as  they  were  incui^ed  by  him.  Plaintiff  is 
entitled  to  recover  $1,877.50  from  the  fimds  on  hand 
as  reimbursement  of  this  item. 

It  appears  that  the  various  rents  collected  belong 
to  Plaintiff  because  they  were  rentals  which  were 
being  paid  in  advance  for  occupancy  during  the 
term  of  her  owTiership  of  the  properties.  Even  had 
there  been  jjroof  of  collection  by  Mrs.  Tidwell  or 
her  agent  of  some  past  due  rent  originally  payable 
to  the  Trust  or  its  Receiver,  still  any  such  rent 
would  have  become  payable  to  her  upon  the  mak- 
ing of  the  agreement  because  she  bought  all  of  De- 
fendant's interest  in  the  assets  of  that  Trust.  The 
Court  finds  that  the  agreement  memoralized  by  Jo- 
seph T.  Enright's  letter  to  Laurence  B.  Martin, 
dated  February  19,  1951,  as  adopted  in  writing  by 
Frederick  I.  Richman  and  Laurence  B.  Martin's 
letter  of  February  25,  1954,  and  as  adopted  in  writ- 
ing by  Mrs.  Tidwell,  contemplated  and  agreed  that 
what  should  be  acquired  by  the  purchaser  would 
be  "*  *  *  Mr.  Richman's  undivided  half  interest  in 
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the  assets  of  Richman  Trust*  *  *".  If  Mrs.  Tidwell 
has  collected  monies  which  were  assets  of  the  Rich- 
man  Trust,  then  she  has  received  no  more  than 
what  she  purchased.  If  she  has  received  rents  which 
were  not  due  the  Richman  Trust,  it  must  follow 
that  these  are  rents  which  are  due  her.  She  is  en- 
titled to  have  the  funds  now  under  control  of  the 
Court  divided  without  charging  her  for  what  she 
has  received  in  this  regard.  [232] 

Before  the  Receiver  was  appointed.  Defendant 
commenced  negotiations  for  the  purchase  of  certain 
air  pollution  control  equipment  referred  to  as  cat- 
alytic units  for  installation  in  the  Canterbury  and 
Oliver  Cromwell  properties.  The  question  is  now 
presented  as  to  who  should  pay  for  these  units. 
They  were  acquired  by  the  Receiver  during  the 
period  of  his  receivershijp  but  in  doing  so,  he  merely 
carried  out  a  plan  which  had  been  put  in  motion  by 
Defendant.  These  units  were  assets  of  the  Trust 
which,  under  the  terms  of  the  letter  agreement, 
were  sold  to  Plaintiff.  The  obligation  to  pay  is  the 
obligation  of  the  Receiver  as  the  Receiver  incurred 
the  expense  during  the  administration  of  his  Trust 
and  Plaintiff  was  not  a  party  to  the  purchase. 

The  petty  cash  fund  is  an  asset  of  the  Richman 
Trust.  Mrs.  Tidwell  has  purchased  all  of  Defendant 
Richman's  interest  in  that  Trust  and  that  includes 
the  petty  cash  fund  which  existed  simply  as  an 
operating  incident  of  each  individual  apartment 
house  so  that  the  resident  managers  would  have 
available  small  sums  of  money  for  the  purposes  that 
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are  common  to  the  day-to-day  business  transacted 
by  resident  apartment  house  managers. 

The  Court  finds  that  real  property  taxes  were  an 
operating  obligation  of  the  Trust.  Whereas  Mrs. 
Tidwell  was  to  assume  (and  did  assume)  the  operat- 
ing expenses  of  the  Trust  after  a  tax  item  in  the 
sum  of  $4,952.77  had  accrued,  even  though  the  bill- 
ing date  had  not  arrived,  it  is  proper  that  she  be 
reimbursed  what  she  has  paid  out  of  her  own  funds 
in  payment  of  an  operating  expense  which  had 
arisen  before  she  acquired  her  fee  simple  title  and 
assumed  by  express  agreement  the  operating  ex- 
penses as  of  a  date  after  the  time  period  in  ques- 
tion. [233] 

The  March  1st  installment  upon  a  note,  secured 
by  a  deed  of  trust,  which  was  paid  on  February 
27th,  was  paid  for  the  benefit  of  the  Plaintiff.  Al- 
though at  the  time  the  Receiver  paid  it,  he  had 
every  reason  to  believe  it  would  be  a  Receiver's 
obligation  on  the  due  date,  and  insofar  as  the  Re- 
ceiver's conduct  is  concerned,  it  was  not  unwise  to 
pay  a  definite  obligation  three  days  in  advance  of 
its  due  date,  equity  will  require  that  it  be  charged 
to  the  person  for  whose  benefit  it  now  appears  the 
payment  was  made  (a  circumstance  not  forseeable 
on  February  27th).  On  that  day  it  appeared  the 
Receiver  would  remain  in  possession.  He  did  not, 
and  on  the  day  the  payment  fell  due  Mrs.  Tidwell 
was  in  charge  and  the  benefit  of  the  payment  was 
hers. 

The  Receiver  has  not  prayed  for  a  specific  sum 
in  compensation  for  his  services  but  has  set  forth 
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in  detail  what  his  services  consisted  of  and  prays 
for  reasonable  fees.  The  Court  bears  in  mind  that 
Defendant  has  testified  that  ten  per  cent  of  the 
gross  income  was  a  reasonable  management  fee 
when  Defendant  rendered  the  management  service. 
In  procuring  the  contract  with  Plaintiff  for  that 
fee,  there  was  an  over-reaching  and  undue  influence. 
That  fee  was  excessive.  The  Court  bears  in  mind, 
also,  that  there  is  evidence  in  the  record  that  vari- 
ous percentages  including  five  per  cent  and  six  per 
cent  would  be  a  reasonable  management  fee.  The 
Receiver  in  this  instance  acted  as  a  property  man- 
ager with  the  obligations  of  full  trustee  and  of  an 
officer  of  the  Court.  Mr.  Richman,  with  whom  he 
had  to  deal,  is  a  person  given  to  hostile  and  aggres- 
sive attitudes.  It  is  evident  that  he  exercised  these 
in  his  relations  with  the  Receiver.  The  Receiver 
was  obliged  to  go  through  the  problem  of  setting  up 
his  own  management  plan.  [234]  He  was  only  al- 
lowed to  execute  the  plan  for  a  brief  period  before 
the  receivership  was  abruptly  terminated.  He  was 
placed  in  possession  hurriedly  and  he  was  termi- 
nated abruptly.  It  then  became  necessary  for  him 
to  file  an  accounting,  and  the  accounting  procedure 
was  exhausted  to  its  ultimate  in  searching  into  the 
conduct  of  the  Receiver  during  and  even  before  his 
stewardship.  He  spent  several  days  in  Court  de- 
fending the  administration  of  his  trust  and  under- 
going a  most  critical  and  insulting  scrutiny  of  his 
every  act  and  omission  in  his  administration.  The 
Receiver's  fee  is  fixed  in  the  sum  of  $6,000.00,  that 
being  the  reasonable  value  of  his  services,  with  some 
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consideration  given  to  the  greater  than  usual  vex- 
ation which  was  visited  upon  him  and  the  labors 
of  making  up  his  accounting  and  explaining  and 
defending  it  in  Court.  The  Court  finds  it  to  be  a 
true  and  correct  account. 

The  Receiver  had  the  services  of  an  attorney  who 
was  employed  with  the  approval  of  the  Court.  Ex- 
cept for  attendance  at  and  participation  in  Court 
proceedings  on  the  Receiver's  account,  the  services 
were  of  a  routine  character.  The  total  sum  of  attor- 
ney fees  allowed  is  $1,000.00,  this  to  include  all  ordi- 
nary and  extraordinary  services  for  which  fees  have 
been  prayed.  It  is  noted  that  the  total  of  Receiver's 
and  attorney  fees  is  approximately  $2,500.00  less 
than  the  fees  which  would  have  been  enjoyed  by 
Defendant  while  handling  a  like  sum  of  money 
while  he  was  in  charge,  and  he  also  had  a  right  to 
incur  legal  expenses  for  which  he  could  be  compen- 
sated over  and  above  the  fixed  percentage.  Further, 
the  Court's  Receiver  was  in  charge  for  a  three- 
month  period  whereas  Defendant  had  adroitly,  and 
by  over-weaning  and  deceptive  means,  obtained  a 
contract  for  a  lifetime.  [235] 

Counsel  for  Plaintiff  will  prepare  an  order  for 
settlement  under  Rule  7. 

Dated:  This  5th  day  of  October,  1954. 

/s/  ERNEST  A.  TOLIN, 

United  States  District  Judge.  [236] 

[Endorsed] :  Filed  October  5,  1954. 
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[Title  of  District  Court  and  Cause.] 

MEMORAKDUM  TO  COUNSEL 

Whereas  John  Whyte,  Attorney  for  Roy  E.  Hall- 
berg,  the  Receiver  herein,  has  protested  to  the 
Court  that  the  award  of  fees  to  the  Attorney  for 
the  Receiver  was  inadequate,  and  the  Court  has 
thereafter  summoned  all  parties  and  coimsel  before 
it  and  heard  further  argument  and  fully  re-consid- 
ered the  matter  of  fixing  attorney  fees  for  the  At- 
torney for  the  Receiver: 

The  Court  does  now  direct  that  when  the  attor- 
ney for  plaintiff  prepares  and  submits  an  order 
upon  settlement  of  the  Receiver's  account,  that  such 
order  shall  provide  that  the  fees  for  John  Whyte 
as  Attorney  for  Roy  E.  Hallberg,  Receiver  herein, 
be  fixed  at  the  sum  of  One  Thousand  Eight  [237] 
Hundred  Dollars  ($1,800.00),  and  that  the  Receiver 
be  authorized  and  directed  to  issue  his  check  to  said 
John  Whyte  for  that  sum. 

Dated:  October  22,  1954. 

/s/  ERNEST  A.  TOLIN, 

United  States  District  Judge.  [238] 

[Endorsed]  :  Filed  October  22,  1954. 
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In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,   Central  Division 

No.  13,742-T 

LYDA  TIDWELL,  et  al.,  Plaintifes, 

vs. 

FREDERICK  I.  RICHMAN,  etc.  et  al.. 

Defendants. 

ORDER  IN  RE  SETTLEMENT  OP  RECEIV- 
ER'S ACCOUNT,  Fees  and  Distribution  of 
Funds  in  Hands  of  Receiver.  (Under  Local 
Rules  7  of  the  U.S.  District  Court  for  the 
Southern  District  of  California.) 

This  matter  having  come  on  for  final  hearing  on 
the  27th  day  of  September,  1954,  on  the  First  and 
Final  Report  and  Account  of  the  Receiver,  Petition 
for  Receiver's  Fees  and  Petition  for  Receiver's  At- 
torney's Fees  and  distribution  of  the  balance  re- 
maining in  the  receiver's  hands  after  payment  of 
his  fees  and  those  of  his  attorney,  plaintiff  appear- 
ing by  her  attorneys,  Martin,  Hahn  &  Camusi,  by 
William  P.  Camusi,  defendant  Frederick  I.  Rich- 
man  appearing  by  his  attorneys,  Brady,  Nossaman 
&  Paulson  and  Joseph  T.  Enright,  by  Joseph  T. 
Enright,  and  the  receiver  Roy  E.  Hallberg  having 
appeared  through  his  attorney,  John  Whyte,  and 
oral  and  documentary  evidence  having  been  pre- 
viously submitted  to  the  court,  and  good  cause  ap- 
pearing therefor,  the  court  now  makes  its  findings 
and  order  therein: 
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I. 

This  Order  arises  as  the  result  of  the  final  settle- 
ment of  a  suit  in  this  court  to  cancel  an  intervivos 
trust  and  for  other  relief,  brought  by  [243]  plain- 
tiff, Lyda  Tidwell,  against  defendant,  Frederick  I. 
Richman,  and  others.  United  States  District  Court 
file  No.  13,742-T.  After  trial  of  said  matter  on  the 
claim  of  fraud  and  undue  influence  in  the  incep- 
tion of  the  trust,  this  court  gave  judgment  in  favor 
of  plaintiff  and  against  defendant,  and  ordered  that 
said  trust  be  cancelled  and  dissolved,  and  this  court 
appointed  Roy  E.  Hallberg  as  receiver  on  Decem- 
ber 1,  1953,  to  operate  and  conserve  the  assets  of 
said  trust  pending  a  final  determination  of  the  mat- 
ter by  way  of  final  judgment  or  settlement  between 
the  parties.  The  court  approved  the  employment  by 
the  receiver  of  an  attorney,  John  Whyte,  to  render 
legal  services  to  said  receiver  in  connection  with 
the  administration  of  said  trust. 

II. 

On  February  26,  1954,  pursuant  to  stipulation  of 
the  parties,  the  court  ordered  that  the  receiver  be 
relieved  of  his  active  duties  of  management,  con- 
trol and  possession  of  the  trust  assets  as  of  5:00 
o'clock  p.m.,  Sunday,  February  28,  1954,  and  that 
he  give  over  control  and  possession  to  plaintiff, 
Lyda  Tidwell,  of  all  the  assets  of  the  said  trust 
excepting  money  in  bank  and  under  the  control  of 
the  said  receiver. 

The  said  Order  of  this  court,  dated  February  26, 
1954,  was  made  because  the  plaintiff  and  defendant 
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had  arrived  at  an  agreement  for  settlement  of  the 
entire  action.  The  settlement  of  the  entire  action 
between  plaintiff  and  defendant  Richman  arose  out 
of  an  offer  made  by  defendant  Richman  to  plaintiff 
by  letter  dated  February  19,  1954,  and  as  a  result  of 
said  offer,  plaintiff  purchased  all  of  defendant  Rich- 
man's  right,  title  and  interest  in  and  to  the  assets 
of  said  trust. 

III. 

Pursuant  to  stipulation,  plaintiff  took  over  pos- 
session of  the  assets  of  the  trust,  with  the  exception 
of  money  in  bank  and  under  the  control  of  the  re- 
ceiver, at  5:00  o'clock  p.m.,  February  28,  1954.  In 
pursuance  of  the  settlement  of  the  action  as  above 
described,  dismissal  of  the  action  was  entered,  this 
court,  however,  retaining  jurisdiction  of  the  cause 
for  the  purpose  of  settling  the  accounts  of  the  re- 
ceiver, fixing  the  fees  of  the  receiver  and  his  attor- 
ney, and  disposing  of  any  balance  of  the  funds 
remaining  [244]  in  the  hands  of  the  receiver  after 
making  provision  for  the  payment  of  all  the  re- 
ceiver's operating  expenses  and  the  fees  of  the  re- 
ceiver and  his  attorney. 

IV. 

The  first  and  final  report  of  the  receiver  and  pe- 
tition for  allowance  of  fee  to  receiver,  together  with 
petition  for  allowance  of  fees  to  the  attorney  for 
the  receiver,  were  filed.  After  allowance  for  receiv- 
er's fees  and  fees  for  his  attorney,  plaintiff  and 
defendant  are  each  entitled  to  one-half  of  the  funds 
remaining  in  the  hands  of  the  receiver.  However, 
both  plaintiff  and  defendant  Richman  make  addi- 
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tional  claims  against  said  funds  remaining  because 
of  certain  charges  which  the  receiver  paid,  or  failed 
to  pay.  On  or  about  February  28,  1954,  the  receiver 
paid  the  March  installment  due  on  the  trust's  prom- 
issory note  secured  by  a  trust  deed  on  the  Oliver 
Cromwell  Apartment  house  in  the  sum  of  $2,027.27. 
The  receiver  did  not  pay  defendant  Richman  any 
fee  for  services  rendered  by  said  defendant  as  agent 
for  the  trust  for  the  month  of  November,  1953,  and 
defendant  Richman  has  never  been  compensated 
for  said  services. 

Also,  the  receiver,  having  turned  over  the  assets 
and  books  and  records  of  the  trust  on  February  28, 
1954,  did  not  pay  certain  obligations  incurred  prior 
to,  and  during,  his  administration.  The  receiver 
failed  to  pay  certain  utility  bills  incurred  during 
the  month  of  February,  1954,  in  the  sum  of  $1,- 
877.50.  The  receiver  also  failed  to  pay  any  of  the 
real  property  taxes  on  trust  assets  for  the  months 
of  January  and  February,  1954,  which  taxes  amount 
to  the  sum  of  $4,952.77.  The  receiver  further  failed 
to  pay  for  two  catalytic  units  in  the  sum  of  $1,300.00 
each,  or  $2,600.00  for  both  units,  which  catalytic 
units  were  contracted  for  by  defendant  Richman 
and  installed  on  the  apartment  houses  during  the 
receiver's  administration.  Plaintiff  was  not  a  party 
to  the  purchase  of  the  catalytic  units.  Plaintiff  paid 
the  bills  for  utilities,  taxes,  and  for  the  catalytic 
units  from  her  own  funds. 

The  first  and  final  report  of  the  receiver  is  found 
to  be  full  and  correct. 

Now,  therefore,  it  is  hereby  ordered,   adjudged 
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and  [245]  decreed  that  the  said  report  as  filed  by 
the  receiver  is  a  true  and  correct  account  and  the 
court  finds  that  the  receiver  has  in  his  possession, 
after  deducting  the  credits  to  which  he  is  entitled,  a 
balance  of  $20,697.71,  consisting  entirely  of  cash, 
and  said  account  and  report  is  approved,  allowed 
and  settled  as  rendered;  that  said  receiver,  Roy  E. 
Hallberg,  is  hereby  discharged  from  further  duties 
and  responsibilities  as  receiver  herein  and  his  bond 
exonerated;  the  reasonable  value  of  the  services  of 
Roy  E.  Hallberg  as  receiver  is  the  sum  of  $6,000.00, 
which  the  Court  finds  to  be  the  reasonable  value  of 
said  services,  and  his  fees  are  hereby  fixed  at  the 
sum  of  $6,000.00;  the  reasonable  value  of  the  serv- 
ices of  John  Whyte,  as  attorney  for  the  receiver  in 
this  matter,  is  the  sum  of  $1,800.00,  and  his  fees 
are  hereby  fixed  at  the  sinn  of  $1,800.00,  which  the 
Court  finds  to  be  the  reasonable  value  thereof. 

There  remains  on  hand  after  allowance  for  pay- 
ment of  receiver's  fees  and  the  fees  of  his  attorney, 
the  sum  of  $12,897.71  which  siun  is  payable  to 
plaintiff  and  defendant  Richman  as  their  interests 
appear. 

It  is  further  ordered,  adjudged  and  decreed  that 
from  the  balance  of  funds  remaining  in  the  hands 
of  the  receiver  in  the  sum  of  $12,897.71,  defendant 
Richman  is  entitled  to  the  following  credits :  A  rea- 
sonable fee  for  services  rendered  by  him  as  agent 
for  the  dissolved  trust,  which  fee  is  fixed  at  six  per 
cent  (6%)  of  the  gross  revenues  for  the  month  of 
November,  1953,  which  revenues  aggregated  $31,- 
043.33,  or  a  fee  of  $1,862.60,  one-half  of  which  was 
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the  obligation  of  plaintiff;  and  defendant  Ricliman 
is  entitled  to  a  credit  of  one-half  of  said  mortgage 
payment  made  for  the  month  of  March,  1954,  said 
one-half  amounting  to  $1,013.64,  or  a  sum  total  of 
credits  of  $1,944.94. 

It  is  further  ordered,  adjudged  and  decreed  that 
from  the  balance  of  the  funds  remaining  in  the 
hands  of  the  receiver  in  the  sum  of  $12,897.71, 
plaintiff,  Lyda  Tidwell,  is  entitled  to  the  following 
credits:  One-half  of  the  said  utility  bills  paid  by 
her,  said  one-half  amounting  to  $938.75;  one-half 
of  the  said  taxes  paid  by  her,  said  one-half  amount- 
ing to  $2,476.38 ;  one-half  of  the  cost  of  the  catalytic 
units  paid  by  her,  said  one-half  amounting  to  $1,- 
300.00,  or  a  sum  total  of  credits  of  $4,715.13.  [246] 

It  is  further  ordered  tliat  the  receiver  reimburse 
himself  from  the  monies  in  his  possession  to  the 
extent  of  $89.20,  paid  out  by  him  for  copies  of  the 
depositions  used  on  the  hearing  herein. 

It  is  further  ordered,  adjudged  and  decreed  that 
the  balance  of  said  fund  remaining,  in  the  amoimt 
of  $6,237.64,  after  allowance  for  receiver's  fees,  at- 
torneys' fees  and  said  credits  to  both  plaintiff  and 
defendant  Richman,  be  divided  equally  between 
plaintiff  and  defendant  Richman  in  the  amount  of 
$3,118.82  each.  Plaintiff  is  entitled  to  receive  from 
said  fund  the  total  siun  of  $7,833.95,  and  defendant 
Richman  is  entitled  to  receive  from  said  fiuid  the 
total  sum  of  $4,974.56. 

It  is  further  ordered,  adjudged  and  decreed  that 
plaintiff  is  not  entitled  to  any  credits  for  expenses 
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incurred  by  her  in  said  escrow  on  behalf  of  defend- 
ant Richman  as  the  seller  therein. 

It  is  further  ordered,  adjudged  and  decreed  that 
defendant  Richman  is  not  entitled  to  any  credits 
for  any  rents  collected  by  plaintiff,  nor  is  defendant 
Richman  entitled  to  any  credit  for  the  said  petty 
cash  fund  paid  over  to  plaintiff. 

It  is  finally  ordered  that  neither  plaintiff  nor 
defendant  Richman  is  entitled  to  any  credit  against 
said  fund  except  for  those  specifically  hereinabove 
granted. 

The  receiver  is  ordered  to  disburse  the  funds  in 
his  hands  in  accordance  herewith,  except  as  this 
Court  or  the  Appellate  Court  may  award  costs  or 
fees  to  the  receiver  and  his  attorney  in  connection 
with  any  appeal. 

Dated  this  19th  day  of  November,  1954. 

/s/  ERKEST  A.  TOLIN, 

Judge.  [247] 

Affidavit  of  Service  by  Mail  attached.  [248] 

[Endorsed] :  Filed  and  entered  Nov.  19,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  defendant,  Frederick 
I.  Richman,  hereby  appeals  to  the  Ninth  Court  of 
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Appeals  from  the  Order  and  Judgment  In  Re  Set- 
tlement of  Receiver's  Account,  Fees  and  Distribu- 
tion of  Funds  in  Hands  of  Receiver,  docketed  and 
entered  the  19th  day  of  November,  1954. 

Dated:  December  15,  1954. 

BRADY,  NOSSAMAN  &  PAULSTON 

and 
JOSEPH  T.  ENRIGHT, 
/s/  By   JOSEPH  T.  ENRIGHT,  [249] 

Acknowledgment  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  December  15,  1954. 
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NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  plaintiff,  Lyda  Tid- 
well, hereby  appeals  to  the  Ninth  Circuit  Court  of 
Appeals  from  that  portion  of  the  Order  In  Re  Set- 
tlement of  Receiver's  Account,  Fees  and  Distribu- 
tion of  Funds  in  Hands  of  Receiver,  docketed  and 
entered  the  19th  day  of  November,  1954,  which 
awards  the  sum  of  $4,974.56,  or  any  part  thereof, 
to  defendant,  Frederick  I.  Richman,  and  which 
limits  the  distribution  to  plaintiff,  Lyda  Tidwell,  to 
the  sum  of  $7,833.95.  Plaintiff  does  not  appeal  from 
that  portion  of  the  judgment  awarding  reasonable 
fees  for  services  rendered  by  the  Receiver  and  the 
Receiver's  attorney. 
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Dated:    December  17,  1954. 

MARTIN,  HAHN  &  CAMUSI 

/s/  By   WILLIAM  P.  CAMUSI, 

Attorneys  for  plaintiff  and 

Appellant,  Lyda  Tidwell.        [252] 

Affidavit  of  Service  by  Mail  attached.  [253] 

[Endorsed] :  Filed  December  20,  1954. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  I.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  261  inclusive,  contain  the  original 

Memorandum  of  Decision; 

Order  Appointing  Receiver; 

Ex  Parte  Motion  for  Order  Staying  Proceedings ; 

Oath  of  Receiver; 

Bond  of  Receiver; 

Notice  of  Motions  re  Appointment  of  a  Distribut- 
ing Receiver; 

Petition  for  Authority  to  Employ  Counsel; 

Order  Authorizing  Receiver  to  Employ  Counsel; 

Affidavit  of  Service  by  Mail  of  Order  Authoriz- 
ing Receiver  to  Employ  Counsel; 

Petition  for  Authority  to  Pay  Christmas  Bonuses ; 

Order  Authorzing  Receiver  to  Pay  Christmas 
Bonuses ; 
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Affidavit  of  Service  of  Order  Appointing  Re- 
ceiver ; 

Petition  for  Authority  to  Renovate  Individual 
Apartments,  etc.; 

Consent  to  Petition  for  Authority  to  Renovate 
Individual  Apartments,  etc.; 

Answer  to  Petition  of  Receiver  for  Authority  to 
Renovate  and  Consent  of  Plaintiff; 

Judgment  for  Revocation  and  Avoidance  of 
Trust,  and  Appointment  of  Receiver; 

Order  Extending  Time  Within  Which  Receiver 
Must  File  His  First  Report  and  Petition  for  In- 
structions, and  Supporting  Affidavit; 

Notice  of  Application  and  Motion  for  Permanent 
Receiver ; 

Statement  of  Reasons  and  Points  and  Authorities 
in  Support  of  Application  and  Motion  for  Per- 
manent Receiver; 

Stipulation  filed  Feb.  26,  1954; 

Order  filed  Feb.  26,  1954; 

Petition  for  Allowance  of  Fees  to  Attorneys  for 
Receiver ; 

First  and  Final  Report  of  Receiver  and  Petition 
for  Allowance  of  Fee  to  Receiver; 

Notice  of  Hearing  on  (1)  First  and  Final  Report 
of  Receiver,  (2)  Petition  for  Allowance  of  Fee  to 
Receiver,  and  (3)  Petition  for  Allowance  of  Fees 
to  Attorneys  for  Receiver; 

Affidavit  of  Service  by  Mail  of  Notice  of  Hear- 
ing; 
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Dismissal  With  Prejudice; 

Objections  and  Answer  to  Report  and  Petitions 
of  Receiver  and  his  Attorney  for  Fees ; 

Objections  to  First  and  Final  Report  of  Re- 
ceiver ; 

Plaintiff's  Reply  to  Objections  of  Defendant 
Frederick  I.  Richman; 

Plaintiff  Lyda  Tidwell's  Points  and  Authorities 
in  Support  of  her  Objections  and  her  Reply  to  De- 
fendant Richman's  Objections; 

Petition  to  Disqualify  and  Authorities; 

Supplemental  Petition  for  Allowance  of  Fees  to 
Attorneys  for  Receiver; 

Pre-trial  Memo,  Receiver's  Fund; 

Memorandiun  of  Points  and  Authorities  of  Plain- 
tiff, Lyda  Tidwell,  Regarding  Pre-trial  Hearing  on 
Distribution  of  Funds  Remaining  Under  Control  of 
Court ; 

Memorandum  to  Counsel  re  Disposition  of  Funds 
Remaining  Under  Control  of  Court  and  Allowance 
of  Fees; 

Memorandum  to  Counsel; 

Statement  of  Objections  of  Roy  E.  Hallberg,  as 
Receiver,  etc.,  to  Plaintiff's  Proposed  Order  in  re 
Settlement  of  Receiver's  Account,  Fees  and  Dis- 
tribution of  Funds  in  Hands  of  Receiver; 

Order  in  re  Settlement  of  Receiver's  Account, 
Fees  and  Distribution  of  Funds  in  Hands  of  Re- 
ceiver ; 

Notice  of  Appeal  to  the  Ninth  Court  of  Appeals 
by  Defendant; 
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Designation  of  Contents  of  Record  on  Appeal,  by 
Defendant ; 

Notice  of  Appeal  to  the  Ninth  Circuit  Court  of 
Appeals,  by  Plaintiff; 

Designation  of  Contents  of  Record  on  Appeal,  by 
Plaintiff; 

Appellee's  Designation  of  Portions  of  Record, 
Proceedings,  and  Evidence  to  be  Contained  in 
Record  on  Appeal; 

Petition  for  Extension  of  Time  for  Reporter 
Under  Rule  73g  and  Order;  and  a  full,  true  and 
correct  copy  of  the  Minutes  of  the  Court  on  No- 
vember 30,  1953;  December  2,  3,  4,  1953;  April  12, 
1954;  June  21,  1954;  which,  together  with  the  orig- 
inal Defendant's  Exhibits  A-H  inc.  on  the  Pre- 
trial hearing  June  21,  1954;  and  the  original  Re- 
ceiver's Exhibits  1-4  inc.,  and  Defendant's  Exhibits 
A-L  inc.  on  the  hearing  re  payment  of  fees  to  the 
Receiver  and  his  attorney;  the  Depositions  of  John 
Whyte  and  of  Roy  E.  Hallberg,  each  taken  April 
22,  1954;  and  17  volumes  of  Reporter's  Transcripts 
of  Proceedings  had  on  Nov.  30,  1953;  Dec.  1,  2,  3, 
4,  1953;  Jan.  15,  1954;  April  12,  1954;  May  12, 
1954;  May  13,  14,  17,  1954;  June  7,  8,  18,  21,  1954; 
Sept.  27,  1954;  Oct.  12,  1954;  all  in  said  cause,  con- 
stitute the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00, 
which  sum  has  been  paid  by  appellants. 
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Witness  my  hand  and  the  seal  of  said  District 
Court,  this  25th  day  of  March,  1955. 

[Seal]  EDMUND  L.  SMITH, 

Clerk 
/s/  By   THEODORE  HOCKE, 
Chief  Deputy 


In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

No.  13,742-T— Civil 

LYDA  TIDWELL,  etc..  Plaintiff, 

vs. 

FREDERICK  I.  RICHMAN,  et  al.,  Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  Calif.,  Monday,  Nov.  30,  1953 

Honorable  Ernest  A.  Tolin,  Judge  Presiding. 

Appearances:  For  the  Plaintiff:  William  P. 
Camusi,  530  West  Sixth  St.,  Suite  701,  Los  Angeles, 
Calif.  For  the  Defendants:  Joseph  T.  Enright,  541 
South  Spring  St.,  Los  Angeles  13,  Calif.  [1*] 

(The    following    proceedings    were    had    in 
chambers :) 

The  Court:  Let^s  come  on  the  record.  Mr.  Ca- 
musi is  here  for  the  plaintiff,  and  Mr.  Enright  for 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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the  defendant.  The  court  has  filed  a  memorandum 
of  decision  in  the  case. 

How  many  copies  would  you  like,  Mr.  Enright  ? 

Mr.  Enright:  If  there  could  be  two,  I  would  ap- 
preciate it,  but,  if  not,  I  can  have  copies  made. 

The  Court:    I  will  hand  you  two. 

Mr.  Camusi:    Do  you  have  two  for  me? 

The  Court:  Yes.  If  anyone  needs  three,  they 
can  have  three,  because  I  asked  Miss  Leland  to 
run  off  a  number  of  copies. 

Mr.  Enright:  I  will  take  three.  Mr.  Nossaman 
will  want  one. 

Mr.  Camusi:  And  I  could  use  another  one,  if 
you  have  it,  Judge. 

The  Court:    All  right. 

(The  copies  were  handed  to  counsel.) 

The  Court:  It  has  been,  as  you  will  note  from 
that,  and  as  the  clerk  probably  has  already  told 
you,  the  court's  conclusion  that  the  plaintiff  should 
prevail  and  that  a  receiver  should  be  appointed. 
So  we  have  called  up  the  application  for  receiver- 
ship which  has  been  continued  from  time  to  time, 
acting  [2]  on  it  in  chambers  without  there  having 
been  a  renewal  of  the  motion. 

Receiverships  are  always  complicated  somewhat 
if  they  start  in  the  middle  of  an  accounting  period 
of  some  sort,  and  while  it  isn't  a  provident  case  of 
management  to  wait  until  the  beginning  of  a  new 
calendar  year,  to  begin  a  receivership  on  the  first 
day  of  a  calender  month  sometimes  simplifies  the 
accounting  problems  and  the  difficulties  which  in- 
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here  in  making  adjustments  and  prorations,  and  so 
forth. 

Although  this  memorandum  is  ahnost  19  pages 
long,  a  great  deal  has  not  been  stated,  and  some  of 
it,  due  to  the  desire  of  the  court  to  avoid  a  long 
period  of  submission,  has  not  been  elaborated  upon 
to  the  extent  that  it  was  thought  out  by  the  court, 
because  to  articulate  sometimes  the  thoughts  which 
would  be  set  forth  in  detail  in  a  memorandum  would 
take  more  time  here  than  would  be  consistent  with 
a  short  submission  period. 

Now,  we  called  Mr.  Camusi  and  asked  him  to 
draw  a  suggested  order  for  the  appointment  of  a 
receiver,  and  I  will  tell  you  tentatively  what  the 
court's  idea  was  with  respect  to  it. 

I  have  on  file  here  a  great  number  of  names  of 
lawyers,  some  of  them  highly  reputable  and  quite 
experienced  in  receivership  matters,  who  have  come 
in  from  time  to  time  and  suggested  that  they 
would  like  to  have  receivership  appointments.  [3] 
But  it  has  seemed  to  me  that  it  would  probably  be 
more  in  keeping  with  the  requirements  of  this 
case  to  appoint  someone  not  a  lawyer,  but  who  had 
a  particular  acquaintance  with  the  problems  which 
inhere  in  the  management  of  income  properties. 

I  have  asked  for  the  names  of  some  such  people 
from  various  bankers,  not  acquainting  them,  of 
course,  with  the  particular  case,  and  I  have  inter- 
viewed a  number  of  them.  I  have  also  thought  of 
people  of  whom  I  have  known  by  reputation  and 
slight  acquaintance,  who  are  not  in  the  practice 
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of  law,  thinking  that  with  Mr.  Richman  being  an 
attorney,  it  would  perhaps  be  well  to  avoid  having 
a  lawyer  here  who  might  have  had  either  pleasant 
or  adverse  experience  with  him,  and  I  have  come 
to  a  tentative  selection  of  a  man  named  Mr.  Roy 
E.  Hallberg. 

Mr.  Hallberg  was  for  some  years  associated  with 
a  property  management  operation  in  Chicago,  and 
has  considerable  acquaintance  and  experience  in  that 
type  of  work.  Since  coming  to  California  he  has 
held  various  positions  with  different  types  of  cor- 
porations, and  has  been  engaged  in  the  manage- 
ment of  property  for  elderly  relatives  who  have 
considerable  apartment  property  in  Southern  Cali- 
fornia. 

I  called  him  and  found  that  he  is  available,  and 
I  asked  him  to  come  in  here  at  about  2:00  o'clock 
today,  so  that  counsel  could  meet  him.  It  was  my 
intention  to  appoint  him,  [4]  and  inasmuch  as  the 
receiver  ordinarily  needs  counsel,  to  suggest  to  him 
that  he  take  legal  counsel,  not  from  any  of  the  at- 
torneys in  this  case,  but  that  he  select  an  attorney 
of  his  own  choice,  whom  the  court  would  approve 
if  he  selects  any  reputable  member  of  the  bar.  He 
asked  me  if  he  could  consult  for  his  legal  advice, 
except  such  as  the  receiver  takes  from  the  court, 
with  an  attorney  who  has  until  very  recently  been 
with  O'Melveny  &  Myers,  which  I  understand  is 
the  firm  that  has  handled  Mr.  Hallberg 's  own  legal 
work.  I  don't  know  which  member  of  the  staff  of 
O  'Melveny  &  Myers  he  has  in  mind,  but  I  do  under- 
stand that  the  man  either  has  left  or  is  about  to 
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leave  that  firm  for  the  purpose  of  setting  up  a  pri- 
vate practice  of  his  own. 

Now,  does  anyone  have  an  objection  to  Mr.  Hall- 
berg,  or  do  you  want  to  question  him,  or  do  you 
have  an  objection  to  his  employment  of  counsel? 

Mr.  Camusi:  Plaintiff's  position,  your  Honor, 
is  that  we  don't  know  Mr.  Hallberg,  but  I  gather 
your  Honor  has  made  quite  an  elaborate  investiga- 
tion, and  it  is  our  desire  that  there  be  some  com- 
petent man  imknown  to  either  side  or  to  counsel, 
and  so  with  that  statement,  why,  we  are  willing  to 
go  on  the  court's  opinion  of  the  man  it  has  chosen. 

The  Court:  I  have  known  Mr.  Hallberg  in  a 
rather  offhand  way  for  some  time,  but  he  is  not  a 
particular  friend  or  even  a  close  acquaintance,  al- 
though his  name  has  come  up  in  [5]  connection  with 
the  consideration  of  other  names.  I  talked  the  other 
day  to  Mr.  Paul  W.  Elmquist,  who  is  the  head  of 
Paul  W.  Elmquist  Company,  and  it  turns  out,  I 
think,  that  he  is  about  as  well  qualified  as  Mr. 
Hallberg,  but  he  has  had  various  associations  here 
which  might  turn  out  to,  as  you  say,  ring  a  bell 
with  him,  and  I  had  felt  finally,  after  talking  with 
these  various  people,  that  it  would  be  better  to  have 
some  one  who,  while  knowing  property  manage- 
ment, had  never  engaged  in  it  except  as  to  his  own 
and  his  immediate  relatives'  property  in  this  lo- 
cality. 

I  am  hopeful  the  form  of  the  order  you  have 
prepared  will  merely  call  on  him  to  hold  matters 
in  status  quo  until  the  judgment,  which  I  hope  will 
be  entered  with  as  reasonable  promptness  as  you 
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can  get  it  ready,  will  be  final,  so  that  there  will  not 
be  a  liquidation  of  assets. 

I  had  in  mind,  first,  calling  upon  some  of  the 
professional  receivers  about  town,  and  then  it  oc- 
curred to  me  that  the  usual  professional  receiver 
whom  we  know  in  this  locality  has  ordinarily  had 
as  the  objective  of  receivership  the  liquidation  of 
an  estate  rather  than  the  preservation  of  it  and 
simple  distribution,  and  I  didn't  want  to  have  a 
person  here  who  had  in  mind  turning  property  into 
cash  or  changing  the  forai  of  the  corpus  of  the  es- 
tate materially.  I  think  it  ought  to  be  kept  as  nearly 
as  possible  in  status  quo  until  judgment  becomes 
final.  [6] 

I  would  like  to  hear  some  comment  from  counsel 
as  to  what  would  be  an  appropriate  bond. 

Mr.  Enright :  The  evidence  shows  the  amount  of 
moneys  being  received,  gross  moneys  being  received 
each  month.  The  evidence  further  shows  that  the 
receipts  had  been  expended  each  month  in  pay- 
ment of  operating  expenses  or  reduction  of  Union 
Bank  indebtedness.  The  evidence  further  shows  that 
towards  the  end  of  the  trial  defendant  presented 
testimony  that  there  was  an  outstanding  secured  ob- 
ligation upon  one  of  the  apartment  houses,  the 
name  of  which  I  recollect  to  be  the  Oliver  Crom- 
well— if  it  isn't  that  one,  it  is  some  other  one 

Mr.  Camusi:    That  is  correct. 

Mr.  Enright:  and  that  the  defendant  de- 
sired to  apply  the  accumulating  cash  upon  that  in- 
debtedness. The  installments  payable  imder  the  loan 
contract  permitted  of  advance  payments. 
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The  evidence  further  showed  that  Internal  Rev- 
enue's investigation  had  resulted  in  its  objecting 
to  the  rates  of  depreciation  theretofore  taken  by 
the  trustees  or  the  managing  agent. 

The  sum  total  of  this  status  of  the  evidence  is 
that  there  will  be  no  substantial  amount  of  cash 
on  hand  from  month  to  month,  other  than  the 
monthly  collections,  and,  therefore,  it  would  seem 
to  me  that  all  parties  should  endeavor  to  avoid 
expense,  and  to  fix  the  bond  at  an  amount  of  [7] 
not  exceeding  one  and  one-half  times  monthly  col- 
lections. Those  being  the  only  personal  property, 
except  a  few  notes  receivable,  and  I  can't  call  those 
from  memory,  it  would  seem  to  me  that  the  bond 
should  be  commensurate  with  the  amount — not  the 
amount,  but  the  value  of  the  property  that  some- 
one might,  and  we  certainly  do  not  conjecture  some- 
one might,  appropriate.  That  is  my  thought  as  to 
the  bond. 

The  Court:  I  had  been  thinking  loosely  in  the 
way  in  which  probate  bonds  are  fixed,  and  that  a 
l)ond  should  be  sufficient  to  cover  the  value  of  the 
readily  liquidatable  assets,  where  it  would  not  call 
for  a  title  search,  or  something  of  that  nature. 

Mr.  Enright:     That  is  right. 

The  Court:  So  how  much  money  w^ould  a  per- 
son acting  in  this  capacity  have  in  his  possession 
at  any  one  time? 

Mr.  Enright:  I  don't  see  how  it  could  exceed 
thirty-five  to  forty  thousand  dollars  monthly  in 
rental  collections. 

Mr.  Camusi:     That  is  what  the  gross  rental  col- 
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lections  are.  In  probate  practice  I  believe  they  take 
one  year;  they  take  a  whole  year  of  income.  But 
that  would  be  an  awfully  high  bond  in  this  case,  and 
I  agree  with  Mr.  Enright.  I  don't  think  we  should 
follow  the  probate  rule  in  that  respect. 

Now,  I  don't  know,  but  I  was  thinking  of  a  bond 
somewhere  between  fifty  and  one  hundred  thousand 
dollars.  Mr.  Enright  mentions  one  and  a  half  times 
monthly  rental  collections.  That  [8]  would  be  some- 
where around  fifty  thousand. 

The  Court:  Are  all  of  these  indebtednesses  amor- 
tized so  that  there  are  monthly  payments  upon  trust 
deeds  ? 

Mr.  Enright:    There  is  only  one  that  I  know  of. 

Mr.  Camusi:  There  is  only  one,  and  the  pay- 
ment on  that  is  about  $5,000  a  month. 

Mr.  Enright:  That  is  my  recollection,  about 
$5,000    a   month. 

The  Court:  I  take  it,  then,  you  are  thinking  of 
a  bond  in  terms  of  about  $50,000. 

Mr.  Camusi:     I  would  say  $75,000  personally. 

The   Court:     75,000. 

Mr.  Camusi :  With  some  kind  of  a  provision  that 
if  moneys  on  hand  exceed  that  amount,  it  might  be 
increased  upon  order  of  the  court,  or  something. 

The  Court:     Yes. 

Mr.  Cleaver:    Mr.  Hallberg  is  here. 

The  Court:    Have  him  come  in. 

(Thereupon  Mr.  Hallberg  enters  chambers, 
and  is  introduced  to  counsel,  by  the  court.) 

The  Court:    Just  have  a  chair,  Mr.  Hallberg. 

The  court  has  now  given  its  decision  in  the  mat- 
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ter,  which  I  discussed  with  you  last  week,  and  I 
have  asked  counsel  if  there  is  any  objection — of 
course,  the  defendant  feels  no  doubt  that  he  should 
have  won  the  case,  but  since  a  receiver  [9]  is  to  be 
appointed — ^whether  they  have  any  objection  to  you 
as  the  selection  of  the  court  as  receiver. 

Now,  they  haven't  announced  any  objection,  but 
they  don't  know  you.  I  have  explained  to  them  that 
you  have  had  experience  in  this  type  of  work  in 
Chicago,  that  your  main  vocation  for  some  years 
was  in  the  management  of  real  properties,  some- 
times in  connection  with  court  receiverships,  and 
that  your  experience  in  it  locally  has  been  in  the 
management  of  your  own  real  properties,  which 
were  of  income  nature,  and  of  similar  properties 
owned  by  either  you  or  your  wife's  relatives. 

Mr.  Hallberg:    That  is  correct. 

The  Court :  Now,  if  counsel  wish  to  question  Mr. 
Hallberg  before  the  appointment  is  actually  made, 
the  clerk  will  swear  him,  and  you  may  ask  any 
questions  you  wish. 

Mr.  Enright:  On  behalf  of  the  defendant,  your 
Honor,  I  am  in  no  position  at  this  time  to  interro- 
gate this  gentleman.  I  am  satisfied  that  your  Honor 
would  not  have  selected  anyone  except  a  man  of 
not  only  integrity,  but  of  ability.  But  my  objection 
goes  to  the  proposition  of  the  appointment,  your 
Honor,  and  I  will  seek,  and  now  seek  time  to  con- 
sider what  steps  are  required  under  the  procedural 
requirements  of  this  court  to  bond  against  his  ap- 
pointment at  this  very  day,  or  as  soon  as  I  assume 
the  order  can  be  drawn. 
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You  see,  your  Honor,  my  basic  position  is  that 
I  do  represent  a  member  of  the  bar,  and  I  do  rep- 
resent a  person  who,  [10]  I  submit,  under  all  the 
evidence  has  never  taken  one  red  cent  from  this 
trust,  from  the  date  of  its  execution  and  for  years 
before  in  the  operation  of  the  joint  venture. 

Now,  considering  those  circumstances,  that  is,  a 
man  who  has  a  license,  a  professional  license,  and 
if  he  were  to  appropriate  anything,  why,  his  moral 
integrity  would  be  involved,  I  do  plead  that  this  ap- 
pointment be  withheld  for  a  few  days,  during  which 
we  can  research  the  procedural  aspects  of  an  ap- 
pointment; and,  secondly,  ascertain  what  expenses 
would  be  incurred  if  he  were  to  bond  against  the 
appointment  of  a  receiver,  because  it  is  my  recol- 
lection under  Rule  56 — I  believe  it  is  56 — concern- 
ing appointment  of  receivers,  that  it  is  an  appeal- 
able order,  and  I  am  sure  the  court  appreciates 
that  I,  as  trial  attorney,  cannot  make  these  deci- 
sions without  consultation  with  my  senior,  Mr.  Nos- 
saman,  and  with  my  client,  also  an  attorney. 

So  I  would  seriously  plead  for  a  little  time  here, 
in  considering  the  court's  decision,  and  considering 
the  appointment.  But  never  do  I  question  the  ap- 
pointment upon  the  ground  of  the  integrity  of  this 
man  or  qualifications,  because  I  have  no  doubt  that 
the  court  thoroughly  investigated  that  aspect  be- 
fore even  selecting  Mr.  Holmberg — is  that  it? 

The  Court:    Hallberg. 

Mr.  Enright:  So  that  is  about  all  I  could  say 
at  this  time,  your  Honor.  [11] 

Concerning  his  obtaining  legal  advice,   I  might 
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state  that  to  me  personally,  and  so  far  as  I  can 
state  on  behalf  of  my  client,  his  selection  of  an  at- 
torney from  the  O'Melveny  &  Myers  firm  sounds 
very  good  to  me,  because  it  is  one  of  the  finest  law 
firms  in  the  community. 

The  Court:  What  I  understand  he  has  in  mind 
is  the  selection  of  an  attorney  who  is  about  to 
leave  them, 

Mr.  Hallberg:     He  has  just  left. 

The  Court:    for  the  purpose  of  forming  his 

own  legal  practice.  What  is  his  name,  Mr.  Hall- 
berg? 

Mr.  Hallberg:     John  Whyte.  That  is  W-h-y-t-e. 

The  Court:  Of  course,  an  order  appointing  a 
receiver  is  an  appealable  order,  but  it  cannot  be 
appealed  from  until  it  is  made. 

Mr.  Enright:     Yes. 

The  Court:  I  think  it  is  not  appropriate  for 
the  defendant  to  remain  longer  in  control  as  trustee, 
for  several  reasons  which  do  not  reflect  upon 
whether  or  not  he  has  been  taking  money  from  the 
trust.  I  don't  understand  that  there  is  any  charge 
that  he  has  ever  stolen  anything.  Of  course,  there 
is  an  action  for  an  accounting  based  upon  various 
grounds,  which  we  need  not  enumerate  here,  which 
include,  among  other  things,  that  he  has  allowed,  I 
think,  excess  fees  to  himself.  Is  that  not  it? 

Mr.  Camusi:     That  is  one  of  the  grounds.  [12] 

The  Court:  Then,  too,  one  of  the  matters  which 
is  treated  in  the  memorandum  that  is  today  filed 
in  the  case  in  chief,  is  that  the  defendant  is  agent 
of  a  trust  at  a  rather  remunerative  rate  of  com- 
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pensation,  and  since  it  has  been  determined  that 
he  was  not  entitled  to  enter  into  that,  or,  at  least, 
that  his  entry  into  it  was  voidable  at  the  option  of 
the  co-trustor,  it  would  not  appear  just  that  he 
should  continue  to  earn  or  receive  the  considerable 
emoluments  which  the  contract  provided  for  him 
during  the  extended  period  that  elapses  between 
judgment  and  appeal  in  cases  of  this  character. 

So  I  would  like  Mr.  Hallberg  to  begin  his  duties 
as  receiver  upon  his  qualifying. 

Now,  if  you  can  have  an  order  for  us,  Mr.  Ca- 
musi, 

Mr.  Camusi:     I  will  have  it. 

The   Court:     we  will  either   execute   it,   or 

make  some  revision  in  it. 

Now,  these  gentlemen,  Mr.  Hallberg,  have  talked 
about  bond.  The  bond  that  is  commonly  required 
of  an  executor  or  administrator  under  California 
law  is  one  year's  gross  income  from  the  property. 
The  properties  here  would  produce  such  a  figure 
that  one  year's  gross  income  would  be  quite  con- 
siderable. It  is  rather  contemplated  that  the  bene- 
ficiaries under  this  trust  will  receive  funds  from 
time  to  time,  and  there  are  indebtednesses  and  regu- 
larly recurring  expenses,  which  a  receiver  would 
have  to  administer,  which  will  mean  that  he  would 
[13]  never  have  in  his  possession  or  under  his  con- 
trol in  the  ordinary  course  of  administration  a 
whole  year's  income.  So  it  has  been  suggested  by 
the  attorneys  that  a  bond  in  the  sum  of  $75,000,  in 
the  usual  and  customary  form  as  that  given  by  re- 
ceivers appointed  in  these  courts  be  a  proper  bond 
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in  this  case,  and  the  couit  will  and  does  fix  Vx)nd 
in  that  sum. 

Do  vou  have  an  order  of  appointment  drawn. 
Ml.  Camusi? 

Mr.  CamiLsi :     I"  _  drawn,  tout  Honor, 

a:  d  I  hope  to  get  it  ujj  Lcie  shortlv  this  afternoon. 

Mr.  Enright:    May  it  please  the  court, 

The  Court:     Yes. 

Mr.  Enright:     1  haven't  read  the  decision, 

the  wi-itten  decision  filed  this  day,  but  mav  I  make 
comment  upon  the  statement  just  made  by  the  court, 
that  is,  concerning  the  fees  received  by  Mr.  Rich- 
man,  the  defendant. 

If  that  be  the  occasion  for  the  appointment  of  a 
receiver,  this  day  or  within  the  next  few  days,  then 
again  I  point  out  that  the  most  he  could  do  would 
be  to  pay  himself,  and  I  here  offer  to  see  that  he 
does  not  pay  himself  the  fees  received  under  the 
contract,  and  that  the  moneys  can  be  impounded 
until  we  have  had  opportunity  to  present  the  a]> 
pealable  asi)ects  of  the  appointment  of  a  receiver. 

The  Court:  There  are  considerable  conMnents  in 
the  record,  and  the  court  is  going  to  apjwint  a  re- 
ceiver as  soon  as  an  [14]  appropriate  order  is  pre- 
sented to  the  court. 

Mr.  Enright:  I  just  want  to  make  my  iK)sition 
clear. 

The  Court:  Y<=---.  Sr>v;.  if  you  gentlemen  wish  to 
consult  with  tb  iv^r  whom  I  have  indicated 

will  be  appointed,  we  will  proride  one  of  the  rooms 
adjacent  to  the  chambers  for  such  consultation,  so 
that  you  may  orient  him  to  immediately  pending 
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problems  which  you  feel  might  enter  into  the  em- 
ployment he  is  about  to  assume. 

I  know  you  have  another  engagement,  Mr.  En- 
right,  but  you  might  take  just  along  enough  to  get 
an  exchange  of  names,  addresses,  telephone  num- 
bers, and  the  like. 

I  am  going  to  suggest  to  Mr.  Hallberg,  who  I 
think  has  a  place  of  business  somewhere  around 
San  Gabriel  or  San  Marino,  or  South  Pasadena, 

Mr.  Hallberg:    It  is  in  Pasadena. 

The  Court:    And  you  live  at  Corona  del  Mar? 

Mr.  Hallberg:    That  is  correct. 

The  Court:  that  it  would  probably  be  a  con- 
venience to  the  estate,  and  possibly  an  economy  to 
it,  if  some  of  the  untenanted  apartment  or  apart- 
ments be  made  a  headquarters  for  the  receiver- 
ship during  its  duration,  so  that  you  would  have  a 
headquarters  for  the  purpose  of  this  case  in  one  of 
the  properties  which  is  to  be  managed.  But  you  can 
talk  that  over  with  the  attorneys. 

Mr.  Hallberg:     Yes,  sir.  [15] 

The  Court:  I  believe  that  is  all  we  can  do  at 
the  moment. 

You  will  have  your  order  up  during  the  day, 
Mr.  Camusi? 

Mr.  Camusi:    Yes,  sir. 

The  Court:  Then  Mr.  Hallberg  can  take  over 
late  this  afternoon  or  tomorrow  morning,  and  Mr. 
Enright  can  go  forward  with  the  appeal,  if  he  is  so 
advised. 

Mr.  Enright:    Yes.  I  am  engaged  in  trial  in  an- 
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other  department,  and  I  have  to  leave.  We  will  co- 
operate in  every  respect  with  Mr.  Hallberg. 

The  Court:  Thank  you.  Mr.  Cleaver,  will  you  see 
that  they  have  an  agreeable  place  to  work?  They 
might  want  to  use  the  witness  room,  or  might  find 
the  jury  room  a  more  comfortable  place,  or  they 
might  prefer  to  use  your  room,  although  there  are 
a  lot  of  books  in  there. 

Thank  you,  gentlemen.  [16]  *  *  *  *  * 

Los  Angeles,  Tuesday,  Dec.  1,  1953,  4:45  p.m. 

The  Court:     All  right,  Mr.  Wyatt. 

Mr.  Wyatt:  We  are  in  this  position,  if  your 
Honor  please,  we  would  like,  if  possible,  to  obtain 
a  stay  one  way  or  another.  We  should  like  to  know 
if  the  court  will  set  the  amount  of  bond  that  the 
defendant  would  be  required  to  file  in  order  to  ob- 
tain a  supersedeas  bond. 

The  situation  is  this:  Under  the  Federal  Rules 
of  Civil  Procedure  the  defendant  may  obtain  a 
stay  of  execution,  as  a  matter  of  right,  by  filing  a 
supersedeas  bond.  He  can  do  that  at  or  after  the 
time  of  appeal. 

It  is  doubtful  whether  he  can  do  it  before  then. 
And  we  are  in  this  difficult  predicament,  that  the 
defendant  has  not  yet  been  ser\"ed,  that  no  judg- 
ment has  been  entered  and  he  has  received  no  order 
appointing  a  receiver. 

The  Court :  Mr.  Wyatt,  I  think  perhaps  the  con- 
cern isn't  quite  as  imminent  as  you  have  been  led 
to  believe.  The  receiver  hasn't  brought  up  the  bond. 

Mr.  Wyatt:  He  has,  however,  attempted  to  ob- 
tain funds  already.  This  is  rather  strange.  I  don't 
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know  this,  but  I  assumed  that  because  he  and  his 
attorney  had  been  around  visiting  apartment  build- 
ings and  informing  the  manager  she  should  turn 
money  over  to  him,  that  he  complied  with  all  those 
requirements.  [2] 

I  am  rather  surprised  to  find  he  hasn't  yet  filed 
a  bond. 

The  Court:  While  there  has  been  a  receiver  ap- 
pointed a  great  many  times  it  has  been  that  in  other 
districts  that  maybe  they  let  them  have  a  little  dif- 
ferent bonding  procedure. 

I  fixed  the  bond.  He  went  out  to  get  it.  I  under- 
stood the  bond  would  be  presented  to  the  court  at 
9 :00  o  'clock  this  morning.  No  one  has  been  in. 

Mr.  Wyatt:  I  see.  Well,  the  bond  is  only  one  of 
the  expenses.  Frankly,  we  are  trying  to  avoid,  in 
obtaining  the  stay  pending  the  hearing  of  our  mo- 
tion, which  was  the  reason  I  submitted  the  other 
application  for  a  stay  pending  the  proceedings, 
until  such  time  as  you  could  hear  our  battery  of 
motions  on  the  receivership,  that  that  was  the  main 
reason,  it  is  within  the  discretion  of  this  court  to 
stay  any  order  that  he  grants  pending,  well,  in  the 
discretion  of  the  court,  upon  such  terms  as  he 
deems  just. 

It  was  my  feeling  at  the  time  I  submitted  that 
order  that  if  we  could  obtain  a  stay  we  would 
avoid,  one,  the  expense  of  a  bond  premium,  if  we 
could  make  a  further  showing  to  the  court  success- 
fully, and  we  feel  we  could,  or  we  wouldn't  be  of- 
fering the  motions,  that  if  we  could  make  a  success- 
ful showing  to  the  court  why  the  proceedings  should 
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be  further  stayed  by  granting  the  stay,  until  our 
motions  could  be  heard,  that  the  court  would  elim- 
inate the  expense  of  an  accounting  of  these  funds 
which  the  receiver  has  already  been  attempting  [3] 
to  obtain. 

If  he  has  not  filed  any  bonds  under  a  mistakeUy 
under  misapprehension,  thinking  he  would  obtain 
the  funds  without  having  filed  the  bond,  there  is 
another  expense  which  may  yet  be  avoided  if  we  can 
obtain  an  order  staying  the  order  until  such  time 
as  the  motions  are  heard  on  Thursday. 

If  I  may,  I  would  like  to  renew  my  motion  under 
those  circumstances,  since  I  find  out  he  hasn't  ob- 
tained a  bond  himself. 

The  Court:    The  bond  will  have  to  be  approved 

by  the  court  and  he  isn't  entitled  to  take  over  any 

estate,  under  the  rules,  that  are  in  this  district, 

until  he  has  posted  a  bond  and  taken  the  oath.  [4] 
*  «  «  «  • 

Los  Angeles,  Friday,  Jan.  15,  1954,  2 :40  p.m. 

The  Court:  I  am  sorry,  gentlemen,  for  conven- 
ing 40  minutes  late.  I  had  two  reasons  for  that. 

One  of  them  was  a  civic  duty  which  kept  me 
about  15  minutes,  and  the  other  was  a  writ  of 
habeas  corpus  which  was  waiting  for  attention  in 
chambers  when  I  got  back,  and  it  took  me  until  the 
present  time. 

All  of  this  I  hoped  might  bring  about  an  amicable 
resolution  of  your  dispute.  If  it  does  not,  we  will 
proceed  to  hear  your  case. 

This  is  a  hearing  on  the  petition  of  the  Receiver 
for   authority   to    renovate    individual   apartments 
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located  in  five  apartment  houses  included  among 
assets  of  the  former  Richman  Trust. 

The  court  knows  of  the  written  approval  which 
has  been  filed  by  the  htigant  Lyda  Tidwell  and  the 
objection  which  has  been  filed  by  Mr.  Richman  and, 
of  course,  the  petition  which  Mr.  Hallberg  filed. 

What  we  might  do,  unless  you  have  arrived  at 
some  disposition,  would  be  to  have  Mr.  Hallberg 
take  the  stand  and  let  anyone  question  him  who 
wishes,  bearing  in  mind,  I  hope,  that  the  judge 
reads  whatever  is  filed  here.  I  am  not  ignorant  of 
what  the  issue  is.  But  ask  him  any  questions  that 
you  think  should  be  brought  out  to  give  us  a  proper 
record  [2]  upon  which  to  act,  and  then  I  will  hear 
your  arguments  or  comments. 

If  anyone  thinks  of  a  better  way  to  proceed,  let 
me  know. 

Mr.  Enright:  Your  Honor,  it  may  be  a  better 
way  to  proceed  in  this  way:  That  I  do  not  construe 
Mr.  Richmond's  answer  to  the  petition  as  an  ob- 
jection at  all.  We  construe  his  answer  to  be  an  at- 
tempt on  his  part,  and  in  his  behalf,  to  inform  the 
Receiver  as  best  we  can  concerning  this  property 
which  Mr.  Richman  had  for  some  period  of  time 
operated. 

The  defendant  feels  and  believes  that  the  Re- 
ceiver should  have  full  authority  to  spend  all 
moneys  available  to  carry  out  a  program  of  rehabil- 
itating the  property.  If  he,  the  Receiver,  is  of  the 
opinion  that  it  is  advisable  he  should  receive  and 
use  depreciation  funds,  capital  receipts,  some  notes 
in  there,  I  think,  some  of  the  intangibles  that  are 
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coming  in,  those  should  be  received,  and  any  other 
moneys  in  his  possession,  to  properly  take  care  of 
those  properties. 

Our  answer  is  one  drafted  with  the  intent  and 
for  the  purpose  of  giving  to  the  Receiver  our  best 
knowledge  based  upon  Mr.  Richman's,  I  can  say, 
just  a  little  more  than  20  years'  experience  in  op- 
erating multiple  income  property  in  this  immediate 
vicinity. 

So  I  do  not  consider  we  have  an  objection. 

The  Court:  Maybe  '^objection"  was  an  unfor- 
tunate word.  [3]  I  didn't  construe  what  you  would 
file  as  being  a  consent,  that  the  Receiver  go  ahead 
and  do  the  particular  things  in  toto  which  the 
Receiver  thinks,  according  to  its  petition,  he 
should  do. 

So  let's  get,  if  we  can  get  clarified,  what  he 
should  do  now. 

Do  you  think  it  might  me  worth-while  to  have 
him  come  up  here  and  have  him  state  what  he 
thinks  should  be  done,  in  order  to  properly  bring 
the  properties  into  the  best  condition  and  most 
provident  yield  which  can  be  expected  in  his  ad- 
ministration? 

Mr.  Enright :  I  have  no  questions  to  ask,  I  assure 
you,  of  the  Receiver  on  such  a  question. 

Secondly,  so  far  as  Mr.  Richman's  answer  is 
concerned,  it  is  deemed  without  prejudice,  that  is, 
your  Honor,  filed  in  the  manner  which  it  is,  with- 
out prejudice — I  will  say  without  prejudice  because 
of  our  firm  position  that  we  believe  we  should  main- 
tain in  this  whole  litigation. 
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The  Court:    I  understand  that. 

Mr.  Enright:    You  do,  your  Honor  f 

The  Court:  Yes.  You  take  the  position  there 
should  have  been  a  judgment  for  the  defendant,  and 
that  the  appointment  of  a  receiver  and  judgment 
for  the  plaintiff  is  not  the  result  which  the  evidence 
and  arguments  spelled  out. 

Mr.  Enright:    Yes,  your  Honor.  [4] 

The  Court:  Well,  that  is  the  position  usually 
the  party  who  loses  a  lawsuit  takes. 

I  understand,  by  being  cooperative  with  the  Re- 
ceiver, nothing  has  been  waived,  and  I  appreciate 
the  fact  Mr.  Hallberg,  on  occasions  when  he  has 
seen  me,  has  told  me  of  very  nice  cooperation  that 
Mr.  Richman  has  given  him  in  regard  to  matters 
where  they  have  had  occasion  to  work  together, 
saying  that  even  on  some  occasions  Mr.  Richman 
had  gone  beyond  the  mere  request  which  the  Re- 
ceiver had  made  for  information  and  had  given 
positive  cooperation  on  a  voluntary,  very  useful 
basis. 

So  what  I  want  to  know  nov/  is  to  have  a  founda- 
tion when  we  leave  the  court  today  for  an  order 
which  will  tell  Mr.  Hallberg  definitely  what  he 
should  do  in  the  matter,  where  he  has  asked  us  for 
instructions. 

He  has  come  here  somewhat  in  the  spirit  and 
procedure  of  an  executor  of  an  estate  who  asks 
for  directions.  And  as  we  all  know,  that  is  a  com- 
mon practice  in  probate,  for  executors  to  ask  the 
court  for  directions. 

I  want  to  give  him  such  as  will  not  do  violence 
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to  the  purpose  we  wish  to  accomplish  ultimately 
by  the  judgment,  and  without  bringing  any  basis 
for  litigation  over  the  things  that  have  proceeded 
in  this  matter. 

Mr.  Enright:  I  can  only  say,  your  Honor,  the 
best  I  could  do  would  be  to  merely  ask  that  the 
Receiver  read  the  [5]  answer  I  drafted  and  to  fur- 
ther suggest  that  if  the  Receiver  desires  Mr.  Rich- 
man's  views  upon  a  particular  problem  pertaining 
to  a  program  on  any  one  of  the  houses  or  all  of 
the  houses  that  I  would  appreciate  his  consulting 
direct  with  Mr.  Richman. 

I  am  not  sufficiently  informed  in  finances  or  in- 
dividual apartment  house  operations  to  cross-ex- 
amine or  examine  Mr.  Hallberg. 

Secondly,  I  wouldn't  feel  in  a  position  to  conduct 
such  an  examination,  because  to  me  it  is  a  day-to- 
day and  current  problem  that  anyone  managing  and 
operating  properties  in  excess  of  a  value  of  a  mil- 
lion dollars  has.  He  must  have  authority,  we  feel. 
He  must  have  discretion  in  exercising  that  au- 
thority. 

That  is  all  I  have  to  say  on  that  score. 

The  Court:  Mr.  Whyte,  do  you  have  anything 
that  you  think  ought  to  be  further  brought  to  the 
court's  attention? 

Mr.  Whyte:  There  are  one  or  two  facts  which 
are  not  incorporated  in  the  petition  which  is  on 
file  with  the  court.  I  thought  that  for  the  purpose 
of  making  the  record  as  complete  as  possible,  in 
support  of  the  petition  for  authority  to  renovate,  I 
might  ask  Mr.  Hallberg  to  take  the  stand  and  we 
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would  adduce  one  or  two  additional  facts  in  sup- 
port of  the  petition.  [6] 

ROY  E.  HALLBERG 

called  as  a  witness  in  his  own  behalf,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:    Please  be  seated. 

Your  full  name? 

The  Witness:    Roy  E.  Hallberg. 

Direct  Examination 

Q.  (By  Mr.  Whyte) :  Mr.  Hallberg,  calling 
your  attention  to  the  fact  that  your  petition  for 
authority  to  renovate  was  filed  on  December  18, 
1953,  and  that  this  is  January  15,  1954,  are  you 
familiar  with  any  change  in  the  situation  which 
has  taken  place  at  the  Fountain  Manor  Apartment 
House  since  the  date  of  filing  your  petition  for 
authority  to  renovate*? 

A.  We  have  had  four  vacancies  develop  prac- 
tically overnight.  These  vacancies  apparently  were 
caused  by  the  apartments  not  being  in  tenable  con- 
dition. By  that  I  mean  they  were  getting  quite 
dirty.  The  entire  effect  there  was  one  that  the  ten- 
ants found  would  not  be  conducive  to  continue  liv- 
ing there. 

They  did  go  out  and  claimed  they  found  better 
apartments  in  the  area,  in  better  condition,  at 
moneys  they  were  willing  to  pay. 

Q.  Did  some  of  the  tenants,  in  fact,  leave  be- 
cause  of  the   condition  of  the   apartments  which 
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they  complained  of?   [7]  A.    They  did,  yes. 

Q.     That,  you  say,  has  been  quite  recently? 

A.    Practically  overnight,  the  last  two  nights. 

Q.  Have  you  had  any  trouble  with  the  heaters 
at  the  various  apartment  houses? 

A.  I  understand  they  are  giving  considerable 
trouble  in  certain  apartments.  And  it  is  quite  ap- 
parent something  will  have  to  be  done  there. 

Q.  Did  you  have  in  mind  using  some  of  the 
money  for  renovation  to  take  care  of  that  heater 
problem  ?  A.    Yes. 

Q.  What  problems  have  you  had  at  the  Western 
Arms  Apartment  House  recently,  in  regard  to  va- 
cating of  apartments? 

A.  Well,  we  took  over  the  building  on  January 
— December  1st.  There  were  seven  vacancies.  And 
in  going  into  those  apartments,  they  were  extremely 
dirty  and  actually  they  were  more  or  less  carrying 
out  the  decorating  scheme  of  about  1928. 

In  other  words,  they  weren't  modem.  They  were 
a  tan  color  than  was  more  or  less  prevalent  at  that 
time,  and  the  lamps  were  old,  quite.  I  would  say 
they  were  obsolete. 

Q.    May  I  interrupt  just  for  a  moment? 

A.    Yes. 

Q.  Is  the  decor,  that  is,  the  decorating  scheme 
and  the  colors  at  each  one  of  the  five  apartment 
buildings  rather  [8]  old-fashioned? 

A.  They  are.  It  is  the  color  that  seemed  to  be 
quite  prevalent  back  about  1928  and  '30,  '31,  and 
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in  around  in  there.  It  is  carried  through.  Tan  color 

seems  to  be  predominant. 

Q.  Will  you  continue  what  you  were  telling  us 
about  the  Western  Arms? 

A.  That  is  not  the  present-day  attitude  toward 
decorations  in  living  rooms  and  homes;  they  want 
more  color. 

Q.  When  I  interrupted  you,  will  you  just  con- 
tinue with  what  you  were  telling  us  about  the 
Western  Arms? 

A.  The  lamps  are  quite  old.  They  are  not  being 
used  any  more.  And  they  do  create  an  atmosphere 
in  a  home  that  isn't  at  all  pleasant,  especially  when 
you  see  the  way  modern  apartments  are  being  fur- 
nished. 

Q.  Did  you  have  any  experience  at  the  Western 
Arms,  where  you  renovated  one  of  the  apartments 
and  found  that,  as  a  result  of  that  renovation,  you 
were  able  to  increase  the  rent? 

A.  Yes,  we  did  have  one  that  we  tried  out,  just 
to  see  what  would  happen.  We  were  able  to  rent 
that  for  a  little  bit  more  money. 

Q.  What  particular  item  of  renovation  did  you 
do? 

A.  That  was  painting — different  colors  entirely 
— and  taking  the  furniture,  which  is  mostly  over- 
stuffed, and  [9]  moving  it  out,  and  bringing  into 
that  apartment  furniture  that  had  color  that  would 
harmonize  with  the  rest  of  them. 
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Q.  Did  you  then  demand  of  the  tenant  an  addi- 
tional rent  be  paid? 

A.  Yes,  we  asked  for  a  higher  rent  with  a  new 
tenant,  and  they  paid  it. 

The  Court:     What  was  the  differential? 

The  Witness:  It  was  only  $5.00  a  month,  but  it 
just  shows  what  could  be  done. 

Q.  (By  Mr.  Whyte) :  Calling  your  attention  to 
the  Fountain  Manor,  is  it  true  that  one  of  the  apart- 
ments there  had  been  vacant  for  about  two  months 
at  the  time  you  took  office  as  Receiver? 

A.  That  is  correct.  That  is  a  two-bedroom  apart- 
ment and  it  had  been  shown  any  number  of  times  to 
various  prospective  tenants.  None  of  them  would 
take  it  because,  in  the  first  place,  the  stove  in  that 
particular  apartment  was  really  pretty  well  worn 
out,  and  it  would  have  cost  about  $50.00  to  repair 
that  stove. 

Q.  What  did  you  do  with  respect  to  the  stove, 
if  anything? 

A.  We  went  out  and  succeeded  in  buying  a 
stove  for,  I  think  it  was  about  $99.98,  and  we  put 
that  in. 

The  next  morning  the  first  party  took  it  and 
said,  "Oh,  boy,  what  a  brand-new  stove,  what  a  nice 
stove,"  and  we  [10]  rented  it. 

Q.  For  how  much  are  you  renting  that  apart- 
ment? A.    $135.00  a  month. 

Q.  That  was  the  same  apartment  that  had  been 
vacant  for  two  months? 

A.     That  is  right. 
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Q.  What  is  the  condition  as  to  the  tile  in  the 
bathrooms  and  the  sinks  at  the  Western  Arms 
Apartments  ? 

A.  Well,  they  are — the  tile  is  not  in  good  con- 
dition there.  The  sinks  have  tile  all  around  on  sort 
of  a  work  shelf,  a  work  space  there,  and  also  aromid 
the  edges  of  the  sink.  It  has  also  about,  I  would 
say,  ten  inches  of  tile  back  splash  against  the  wall. 
I  would  say  60  per  cent  of  the  apartments  in  that 
building  have  tile  in  front  of  that  sink  that  has  big 
pieces  of  tile  broken  out.  It  looks  as  though  some- 
body took  a  Ginger  Ale  bottle  and  was  trying  to 
get  the  cap  off  and  just  hit  the  top  of  it  there,  and 
it  took  some  of  the  tile  with  it. 

It  isn't  a  very  pleasant-looking  sink  the  way  it 
is  now.  And  there  again  the  color  of  the  tile  is  not 
in  harmony  with  the  rest  of  the  kitchen. 

Q.  Have  the  tenants  been  complaining  about 
that  condition*? 

A.  Yes,  some  of  the  tenants  have  complained 
about  that.  Of  course,  going  into  a  kitchen  that  has 
those  gouges  of  tile  [11]  out  right  in  front  where 
you  see  it,  it  doesn't  add  to  the  appearance  of  that 
particular  kitchen. 

Q.  Is  it  your  particular  purpose,  if  the  court 
grants  you  authority  to  renovate  these  apartments, 
to  renovate  only  individual  apartments  as  it  be- 
comes necessary,  in  your  opinion,  to  take  care  of 
certain  ones? 

A.    Actually,  the  purpose  of  this  petition  was  to 
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be  allowed  to  go  in  and  take  these  apartments  as 

they  became  available  and  upgrade  them. 

I  feel  that  by  getting  a  better  class  of  tenant 
attracted  to  the  apartment  we  will  be  better  off  in 
the  long  run.  The  few  dollars  expended  now,  with 
the  market  that  is  getting  a  little  bit  more  com- 
petitive, we  are  going  to  stand  a  little  better 

Mr.  Enright:    Louder,  please. 

The  Court :  He  said  that  with  the  market  which 
is  becoming  a  little  more  competitive 

The  Witness:  The  market  is  becoming  a  little 
more  competitive,  and  this  experience  we  had  last 
night  and  the  night  before,  where  four  tenants 
moved  out  of  one  building,  I  think,  points  to  the 
fact  we  are  getting  into  a  little  more  competitive 
market. 

There  are  going  to  be  a  few  more  apartments 
available,  and  not  having  a  completely  acceptable 
apartment  to  prospective  tenants,  our  vacancy  fac- 
tor will  gradually  go  up.  I  [12]  think  you  will 
agree  with  me  on  that. 

The  Court:  On  the  whole,  has  your  vacancy  fac- 
tor gone  up  during  your  receivership? 

The  Witness :  Up  to  this  point  our  vacancy  fac- 
tor has  gone  down  just  a  wee  bit. 

The  Court:  You  have  done  some  renovating  be- 
fore this  petition? 

The  Witness :    Yes,  before  this  petition. 

The  Court:  I  might  say,  coimsel,  Mr.  Hallberg 
called  me  on  a  couple  of  occasions  and  said,  "Would 
it  be  all  right  if  I  bought  a  stove  or — "  I  don't  know 
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whether  it  was  a  stove,  but  I  am  just  using  that  as 
a  kind  of  an  example;  apartment  equipment.  But 
some  particular  small  item. 

And  about  the  second  or  third  call  I  told  him, 
"I  think  it  would  be  better  if  you  filed  a  petition 
and  we  get  some  authority,  and  let  the  people  who 
are  the  owners  of  this  property  know  what  you 
have  in  mind,  rather  than  to  have  informal  con- 
versations with  the  judge  in  chambers  about  it." 

So  the  petition  was  forthcoming.  But  I  had  un- 
derstood he  had  put  a  stove  in  and  that  he  was 
seeking  to  meet  the  market,  which  I  think  Mr.  Rich- 
man  would  have  to  no  doubt  do  if  he  were  continu- 
ing in  management. 

We  have  had  large  insurance  company  operations 
in  the  apartment  house  field  which  have  come  here 
within,  well,  the  past  several  years,  but  they  are 
becoming  increasingly  reflected  [13]  in  the  situa- 
tion where  the  over-population  is  not  what  it  was, 
that  is,  the  building  and  the  like  has  been  catching 
up  with  it. 

The  Witness:  Over  at  the  Oliver  Cromwell, 
right  around  in  that  neighborhood,  you  have  quite 
a  few  brand-new  buildings,  and  those  are  direct 
competition  to  the  Oliver  Cromwell. 

I  just  mention  that  because  I  was  over  there  the 
other  day  and  checked  on  the  other  streets.  But 
you  are  going  to  have  the  same  situation  all  over 
this  area. 

The  Court:  Does  this  involve,  this  particular 
program  which  is  the  subject  of  your  present  peti- 
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tion,  any  financing  beyond  payment  of  bills  out  of 

current  income? 

The  Witness:  No,  sir.  I  l>elieve  that  this  can  be 
worked  out  from  the  moneys  that  are  received  from 
rent,  without  going  outside  for  any  additional 
financing. 

The  Court:  Do  any  other  comisel  wish  to  ask 
Mr.  Hallberg  any  questions'? 

Mr.  Martin :  We  have  no  questions,  your  Honor. 
We  filed  our  consent. 

Cross  Examination 

Q.  (By  Mr.  Enright) :  Mr.  Hallberg,  did  you 
have  an  opportunity  to  examine  the  answer  of  Mr. 
Richman  to  your  petition? 

A.     I  just  saw  it  this  moiTiing. 

Q.    I  see.  You  do  not  have  a  copy  of  it?  [14] 

A.    No,  sir,  not  yet. 

Q.     I  will  furnish  you  with  one. 

The  Court:  It  is  quite  full  and  quite  detailed, 
and  sets  forth  a  lot  of  experience  that  Mr.  Richman 
tells  us  he  has  had  with  these  particular  proper- 
ties. I  think  the  Receiver  should  know  about  it 
and  have  the  benefit  of  the  information  that  is  in  it. 

Thank  you  for  giving  him  a  copy. 

Mr.  Enright:  That  was  the  object  of  my  start- 
ing to  ask  questions  of  Mr.  Hallberg,  was  to  make 
certain  that  the  details  set  forth  in  the  answer  were 
brought  to  his  attention. 

Mr.  Whyte :  May  I  inquire,  Mr.  Enright,  whether 
you   intend   to   quiz   Mr.  Hallberg  concerning  the 
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allegations  of  the  answer  which  you  had  filed?  He 
has  not  had  an  opportunity  to  read  that,  as  you 
know,  so  I  hardly  think  it  would  be  right  for  you 
to  interrogate  him  concerning  the  subject  matter 
of  that  answer. 

Mr.  Enright:  Oh,  no,  I  wouldn't  do  that.  I  have 
accomplished  the  object  I  had  in  asking  Mr.  Hall- 
berg the  questions  so  far,  that  is,  bringing  to  his 
attention  this  answer. 

I  thiiLk  that  is  all,  your  Honor. 

One  of  our  problems  is  that  we  have  no  knowl- 
edge of  Mr.  Hallberg's  experience  in  the  particular 
field,  other  than  what  your  Honor  told  us  the  day 
he  was  appointed.  We  would  appreciate  Mr.  Hall- 
berg going  over  his  problems,  if  he  [15]  will,  to 
some  degree  with  Mr.  Richman  from  time  to  time, 
if  that  meets  with  the  approval  of  the  parties,  be- 
cause that  is  the  only  means  we  can  have. 

May  I  say,  second-guessing  Mr.  Hallberg's  judg- 
ment in  shifting  sinks  in  the  Western  Arms  Apart- 
ments, which  our  answer  shows  is  rapidly  becoming 
a  changed  district,  so  far  as  colored  people  are  con- 
cerned  

The  Witness:  They  are  not  there  yet,  but  they 
are  gradually  encroaching  from  the  south. 

The  Court:  They  are  certainly  entitled  to  it,  and 
they  do  pay  rent. 

The  Witness:    Yes,  and  sometimes  good  rent. 

Mr.  Enright:  Yes,  they  pay  rent.  The  question 
is  whether  or  not  a  substantial  amount  of  money 
should  be  expended  on  that  property,  bearing  in 
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mind  that  someone  will  have  to  decide  whether  or 
not  they  want  the   attorney  to   operate   it  in  its 
present  status  or  revert  it  to  a  house  renting  to 
colored  people. 

The  Witness:  Actually,  there  are  no  colored 
people  there.  They  are  further  south. 

Q.  (By  Mr.  Enright)  :  They  are  just  over  on 
Country  Club  Drive.  That  is  a  block  away,  isn't 
that  right  *?  A.    Yes. 

Q.    And  just  a  block  down  further. 

A.  Right  aroimd  the  comer  there  in  that  vi- 
cinity [16]  there  are  a  lot  of  homes  on  the  next 
street  back. 

Q.  Oh,  yes.  I  live  there,  I  know  it  very  well, 
and  I  am  quite  certain 

Mr.  Martin:  It  should  be  a  safe  territory  then, 
if  you  live  there,  Mr.  Enright. 

Mr.  Enright:  Was  there  some  question  of  safe- 
ness? 

Mr.  Martin :  No.  I  say  we  are  not  going  to  worry 
about  it  as  long  as  you  live  near  there;  we  will 
feel  we  are  in  good  hands. 

The  Court:  Tlie  petition  is  drawn  in  terms  of 
asking  for  authority  to  do  whatever  improvement 
and  renovation  is  necessary,  to  the  extent  of  and 
not  exceeding  $500.00  for  each  unit  in  the  apart- 
ment. 

It  is  drawn  in  a  way  that  leads  the  court,  on 
reading  it,  to  believe  that  he  doesn't  propose  to  go 
out  and  spend  $500.00  on  each  apartment,  but  that 
there  might  be  no  expenditures  in  some  and  a  few 
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dollars  in  others;  but,  in  any  event,  a  maximum  of 

$500.00. 

He  tells  us  now  he  does  not  propose  to  incur  any 
long-term  indebtedness  or  to  do  anything  which 
would  incur  a  hypothecation  of  the  title  to  the  prop- 
erties, that  he  can  do  what  he  has  in  mind  out  of 
current  expenses,  so  the  petition  will  be  granted. 

Mr.  Whyte,  I  think  you  brought  in  an  order, 
didn't  you*? 

Mr.  Whyte:  I  have  not,  your  Honor.  I  think 
you  indicated  [17]  you  might  endorse  on  the  peti- 
tion that  it  is  so  ordered. 

Mr.  Camusi:    We  have  no  objection  to  it. 

The  Court:  If  the  clerk  will  hand  up  the  peti- 
tion, I  will  put  that  endorsement  on  it. 

There  is  another  matter  in  this  case  with  which 
I  am  concerned.  When  were  the  objections,  if  any, 
to  the  findings  of  fact  and  conclusions  of  law  and 
proposed  judgment,  or  the  alternate  documents  of 
that  character- 

Mr.  Camusi :    I  understood  the  16th. 

Mr.  Enright:  That  is  right,  the  16th  that  will 
be  on  file.  I  am  afraid  by  mail,  your  Honor,  be- 
cause I  didn't  finish  dictating  until  just  before  I 
came  up  here. 

The  Court:  I  understand  that  in  lieu  of  having 
a  formal  order  drawn,  which,  of  course,  is  some- 
thing by  which  Mr.  Whyte  would  earn  a  fee — I 
don't  mean  to  be  chiseling  on  you,  Mr.  Whyte, — 
but  counsel  are  agreeable  that  I  simply  write  on 
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the  bottom  of  the  petition  the  words,  '^This  peti- 
tion is  granted." 

Mr.  Martin:    So  stipulated. 

Mr.  Camusi:    So  stipulated. 

The  Court:  It  is  now  so  endorsed.  You  have 
your  order,  Mr.  Hallberg. 

The  Witness:     Thank  you. 
(Witness  excused.) 

The  Court:  We  will  look  for  either  your  amend- 
ments, [18]  objections  or  acquiescence  in  form,  as 
to  what  has  heretofore  been  filed,  when  I  come  back 
to  court  after  the  week  end.  If  there  is  any  dispute 
we  will  have  a  chambers  conference  on  it,  or  a 
court  hearing,  whatever  the  nature  of  what  is  filed 
indicates  will  be  appropriate. 

I  don't  mean  for  you  not  to  say  what  you  want. 
I  will  look  it  over.  If  it  appears  to  justify  a  court 
hearing,  we  will  set  it  for  hearing  as  near  to  imme- 
diately as  can  be  arranged,  with  the  proper  notice 
and  recognition  of  the  commitments  of  counsel  and 
the  court,  with  what  accords  with  other  counsel. 

If  it  turns  out  that  you  are  as  agreeable  in  that 
matter  as  you  were  in  the  one  today,  we  will  simply 
enter  the  one  which  has  been  agreed  upon  as  to 
form,  understanding  in  no  sense  is  it  agreed  upon 
to  being  a  decision  on  the  merits  of  the  case,  but 
only  as  to  the  form  of  judgment,  form  of  findings 
and  conclusions.  And  then  you  can  get  on  with 
either  amicable  disposition  of  this  controversy  or 
we  will  proceed  to  an  accounting,  or  we  can  sit  by 
and  wait  for  an  appeal,  whatever  develops. 
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(Whereupon,  at  3:15   o'clock  p.m.,   Friday, 
January  15,  1954,  an  adjournment  was  taken.) 
[19] 


#     *     «     *     # 


Los  Angeles,  Monday,  April  12,  1954,  11 :00  a.m. 

The  Clerk:  13,742,  Lyda  Tidwell  vs.  Frederick 
I.  Richman,  et  al.,  hearing  on  first  and  final  report 
of  Receiver;  petition  for  allowance  of  fee  to  Re- 
ceiver ;  petition  for  allowance  of  fees  to  attorney  for 
Receiver. 

The  Court:  Counsel,  we  have  in  mind  there  are 
two  basic  quarrels  here.  One  as  to  how  the  money 
in  the  hands  of  the  Receiver  shall  be  divided,  that 
is,  what  special  credit  shall  be  allowed  to  one  party 
or  charged  against  the  other.  I  don't  think  we  can 
take  care  of  that  in  the  time  that  remains  today, 
if  we  are  going  to  take  care  of  the  other. 

The  other  is  a  matter  of  allowance  of  fees  for 
the  Receiver  and  for  his  attorney. 

It  seems  to  me  we  can  excise  that  from  the  first 
and  try  it  separately. 

There  is  currently  or  there  was  as  of  the  end 
of  last  week,  at  least,  a  misapprehension,  I  think, 
as  to  how  the  Receiver  came  to  be  appointed. 

The  Receiver  didn't  come  to  the  court  and  make 
any  representation.  The  Receiver  didn't  ask  for  the 
appointment. 

I  have  a  list  of  many  people  who  have  come  in 
here  from  time  to  time  asking  to  be  considered  as 
receivers,  conservators,  and  the  like. 

This  Receiver  was  appointed  out  of  the  court's 
knowledge  [2]  of  him,  the  court's  confidence  in  him. 
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It  is  true  that  when  he  came  in  I  asked  him  to 
state  some  things  for  counsel,  so  they  would  know 
whether  they  cared  to  have  him  embark  as  Re- 
ceiver, having  in  mind  that  we  would  appoint  some- 
one else  if  this  one  were  unsatisfactory  to  you,  and 
I  think  I  told  you  so. 

I  have  known  this  man,  it  is  true,  rather  casual- 
ly, but  I  have  known  of  his  reputation  in  the  com- 
munity and  I  have  known  of  properties  in  this  com- 
munity which  he  has  managed,  which  are  reputedly 
successful. 

So  I  am  not  going  to  hear  any  evidence  on  whe- 
ther he  should  have  been  appointed.  The  time  for 
that  has  passed.  He  has  now  discharged  his  duties 
and  the  question  is  shall  he  be  paid,  and  if  so,  how 
much. 

Now,  we  will  proceed  to  hear  that  issue,  and  if 
there  is  a  quarrel  with  his  figures  and  you  think 
you  need  an  accounting,  you  think  you  need  an 
audit  by  an  accountant,  we  will  allow  a  moderate 
but  ample  time  for  the  procurement  of  such  audit. 

However,  if  either  litigant  wants  to  have  the  fig- 
ures audited,  the  court  is  going  to  have  them  aud- 
ited and  I  will  take  the  fact  that  you  are  willing  to 
hire  an  auditor  and  have  them  audited  as  a  flag 
there  is  no  confidence  in  the  Receiver,  a  more  sub- 
stantial flag  than  simply  saying  he  is  a  man  of  no 
fidelity,  the  way  it  has  been  said  in  briefs,  [3]  which 
are  not  pleadings. 

If  you  want  to  go  ahead  and  have  an  audit,  you 
can  have  an  audit,  but  I  am  going  to  have  one  for 
the  court.  We  will  appoint  a  certified  public  ac- 
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countant — I  don't  know  yet  who — satisfactory  to 
the  court,  and  one  who  doesn't  know  the  Receiver. 
We  will  make  hiin  take  an  oath  to  that,  and  have 
an  audit. 

If  it  turns  out  the  Receiver  is  either  a  miserable 
bookkeeper,  and  these  records  are  in  bad  shape,  or 
he  is  a  man  of  no  fidelity  and  has  serv^ed  in  that 
capacity  here,  or  with  that  taint,  then  the  expense 
of  the  audit  will  be  assessed  against  the  Receiver. 
If  it  turns  out  there  is  no  substance  to  it,  it  will  be 
assessed  to  the  person  who  made  the  challenge. 

Mr.  Enright:    I  take  it  the  court  desires  a  reply. 

The  Court:    No.  The  court  desires  evidence. 

Mr.  Enright:  If  your  Honor  please,  I  would 
like  to  point  out  that  we  sincerely  meant  every  word 
we  stated  in  our  objection.  We  intend  to  produce 
evidence  in  support  of  it. 

We  understand  the  law  to  be  that  upon  a  peti- 
tion filed  by  a  receiver,  that  upon  an  objection 
being  filed,  that  they  constitute  the  pleadings,  that 
is,  a  complaint  and  an  answer.  And  upon  the  issue 
being  joined,  then  the  matter  is  set  down  for  trial. 

We  desire  to  avail  ourselves  of  that  due  process, 
that  [4]  is,  a  trial  involving  these  moneys. 

The  Court:     You  don't  want  to  try  it  today? 

Mr.  Enright:    No,  your  Honor. 

The  Court:  All  right.  It  is  going  to  be  divided 
as  you  have  suggested,  that  is,  we  are  going  to  try 
first  the  issue  of  what,  if  anything,  the  Receiver 
is  entitled  to,  and  get  him  paid,  if  he  is  entitled  to 
anything,  and  what  his  attorney  is  entitled  to,  if 
anything,  and  get  him  paid. 
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The  balance  of  it  can  be  deposited  by  the  Receiver 
into  the  registry  of  the  court.  The  registrar  can 
hold  it  while  Mrs.  Tidwell  and  Mr.  Richman  con- 
tinue their  timeless  litigation. 

Mr.  Enright:  That  is  acceptable.  Now,  as  to 
the  tuneless  litigation  matter,  I  take  it  that  that  can 
be  litigated  between  them  and  they  can  join  their 
issue  and  get  their  litigation  started.  Or  is  that  to 
be  ruled  on  today,  too? 

The  Court:  No.  From  what  you  say  you  don't 
want  anything  heard  or  ruled  on  today. 

Mr.  Enright:  No.  I  agree  to  this  court  hearing 
the  attorney's  fee  and  the  Receiver's  fee,  and  that 
be  set  down  for  trial  at  any  time  convenient  to  the 
parties  and  to  the  court. 

But  I  do  desire  to  take  the  Receiver's  deposition 
and  the  attorney's  deposition  before  then,  and  to 
make  a  further  investigation  of  the  record.  [5] 

Mr.  Whyte:  May  I  ask  a  question  of  counsel, 
your  Honor? 

The  Court:    Yes. 

Mr.  Whyte:  Before  we  embark  upon  a  long  bit- 
terly contested  hearing  as  to  the  Receiver's  fees 
and  his  attorney's  fees,  I  would  like  to  ask  counsel 
the  meaning  of  the  last  paragraph  of  his  objec- 
tions filed  by  him  on  behalf  of  Mr.  Richman. 

He  says  at  page  12  of  those  objections,  line  11: 

"That  the  trial  of  the  issues  created  by  these 
pleadings  be  not  had  until  your  answering  defend- 
ant has  had  an  opportunity  to  avail  himself  of  the 
discovery  processes  of  this  court  to  prepare  for  a 
hearing  upon  the  Receiver's  petition  for  more  than 
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$4,500.00  fees  and  the  attorneys'  petition  for  more 
than  $3,000.00  fees  and  for  such  other  and  further 
relief  as  may  be  just  and  proper  in  the  premises." 

Do  I  understand  from  that  language  that  the  de- 
fendant, Mr.  Richman,  desires  a  hearing  in  the 
event  that  the  Receiver  wishes  the  court  to  assess 
more  than  $4,500.00  for  his  fees  and  the  attorney 
more  than  $3,000.00  for  his  fees'? 

Mr.  Enright:  I  don't  know  what  the  Receiver  is 
asking  as  yet.  I  asked  you  specifically,  Mr.  Whyte, 
if  you  wouldn't  inform  me  so  we  could  make  a 
judgment  on  our  own  part,  but  I  didn't  get  that 
reply. 

If  the  Receiver  is  asking  for  $4,500.00  or  $5,- 
000.00,  [6]  which  I  assume  he  is — from  our  tele- 
phone conversation  I  assume  that  to  be  his  position 
— plus  extraordinary  fees,  then  I  assure  you,  sir, 
we  will  desire  a  trial  on  the  merits. 

Mr.  Whyte:  Do  I  understand  then  if  the  Re- 
ceiver is  willing  to  take  $4,500.00  and  if  his  attor- 
neys are  willing  to  take  $3,000.00  you  do  not  desire 
a  trial  on  the  merits? 

Mr.  Enright:  No.  There  has  been  further  point 
raised  since  then.  As  I  understand  the  issue,  there 
is  a  collateral  issue  now  and  I  don't  know  what  the 
position  of  the  court  is  on  it. 

I  did  receive  a  brief  this  morning  and  I  can 
answer  it,  if  necessary,  that  the  plaintiff  Lyda  Tid- 
well  complains  that  this  court  should  now  adjudi- 
cate their  respective  rights  under  a  contract  that 
they  made  on  February  25,  1953,  when  she  accepted 
the  offer  of  Frederick  Richman  to  sell  to  her. 
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That,  I  understand,  according  to  their  pleadings 
here,  is  to  be  determined  by  this  court  and  that  is  a 
separate  and  distinct  new  cause  of  action,  new 
issue. 

And  the  most  unusual  part  of  it  is  that  they  are 
now  asking  us  to  pay  revenue  stamps,  pay  insurance 
policy  on  the  property  as  conveyed,  when  the  very 
escrow  they  signed  carrying  out  that  agreement 
specifically  agrees  that  Lyda  Tidwell  pay  those. 

But  going  back,  Mr.  Whyte,  to  your  answer,  I 
would  say  in  this  status  of  the  record  that  we  desire 
to  have  a  hearing  [7]  and  an  opportunity  to  pre- 
sent evidence,  if  the  Receiver  expects  $4,500.00  or 
any  sum  substantially  near  that  amount. 

The  Court:  There  is  such  a  sharp  conflict  pre- 
sented by  the  pleadings  that,  on  one  basis,  the  Re- 
ceiver might  get  more  than  a  thousand,  and  on 
others  he  might  get  ten.  I  can't  tell  from  the  plead- 
ings. The  court  has  to  have  the  evidence,  unless  the 
parties  are  able  to  acknowledge  certain  things  to 
be  true. 

The  Receiver  says  that  Mr.  Richman  let  the  place 
run  do^vn  to  where  rain  came  in  and  ruined  other- 
wise suitable  painting  and  cost  the  estate  several 
hundred  dollars  to  correct  the  fault  which  reason- 
ably prudent  management,  even  minimum  manage- 
ment, I  should  say,  would  have  prevented. 

Mr.  Richman,  on  the  other  hand,  says  that  the 
Receiver  has  been  tossing  away  money  and  failed 
to  comply  with  lawful  orders  and  haggled  until  he 
got  himself  cited  into  the  Municipal  Court,  with 
Mr.  Richman  along  with  him. 
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So  I  don't  know  how  a  court  can  decide  that  by- 
reading  the  charge  of  one  against  the  other,  or  the 
answers. 

The  only  thing  a  court  can  do  is  hear  the  evi- 
dence. That  we  want  to  hear.  But  it  is  a  salient 
principle  with  regard  to  receiverships  that  receiv- 
ers, whatever  they  earn,  if  they  do  earn,  should 
have  it  fairly  near  to  the  close  of  their  performance 
of  their  duties. 

So  I  want  to  hear  it  as  soon  as  due  process — I 
mean  in  [8]  the  spirit,  not  just  the  letter — will  allow 
people  to  get  ready  for  it.  When  will  that  be  ?  Bear- 
ing in  mind  we  are  going  to  try  these  separately. 

Tidwell  against  Richman,  so  far  as  the  argu- 
ments that  come  up  in  that  matter,  as  distinguished 
from  the  receivership  matter,  has  been  so  pro- 
tracted a  matter  and  the  main  issues  have  been  dis- 
posed of — they  involved  hundreds  of  thousands  of 
dollars — that  this  quarrel  as  to  who  gets  what,  on 
the  relatively  small  amount  in  the  Receiver's  hands, 
I  think  will  just  have  to  wait  to  where  we  can  fit 
it  into  our  calendar  as  we  do  ordinary  litigation. 

So  I  would  like  to  try  the  Receiver  fees  and  his 
attorneys'  fees  as  soon  as  you  feel  that  prudence  and 
diligence  can  bring  it  in  court. 

Mr.  Enright:  At  the  convenience  of  counsel  and 
the  court,  I  will  be  ready  for  trial  within  20  days 
from  now. 

I  do  want  to  comment,  your  Honor,  though,  con- 
cerning the  statement  I  believe  your  Honor  has 
twice  made  now.  This  second  issue,  we  do  not  con- 
cede that  issue  is  before  this  court.  You  appreci- 
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ate  that,  your  Honor.  A  contract  was  made  set- 
tling this  lawsuit  in  February  1953.  There  is  no 
pleading  before  the  court  involving  that  contract, 
as  I  see  it. 

The  Court:  But  the  money  itself  is  before  the 
court. 

Mr.  Enright :  I  appreciate  that,  but  they  adjudi- 
cated their  rights  in  an  original  proceeding.  We 
have  authority  to  [9]  support  our  position  on  that 
score.  We  can  cross  that  bridge  when  we  come  to  it. 

We  do  have  to  try  the  Receiver's  fees  and  the 
attorneys'  fees  before  your  Honor.  I  do  not  want 
it  considered  by  anyone  I  am  conceding  the  other 
matter. 

I  will  be  ready  for  trial  within  20  days,  provid- 
ing the  Receiver  and  his  attorney  can  appear. 

The  Court :  They  want  to  be  paid,  I  suppose,  in 
the  reasonably  near  future.  The  Receiver  should  or 
would  make  himself  available  for  a  deposition 
promptly. 

Mr.  Enright :  If  they  can  appear  within  the  next 
ten  days  for  their  depositions,  say,  15  days  or  10 
days  after  the  taking  of  their  depositions  will  be 
agreeable  with  me. 

The  Court:  How  long  do  you  think  it  will  take 
to  try  this  question  of  Receivers'  fees'? 

Mr.  Enright:  I  will  say  not  less  than  two  days, 
your  Honor. 

The  Court:  Well,  we  like  to  think  in  terms  of 
not  more  than,  so  that  I  know  how  to  budget  it, 
where  we  can  providently  look  for  a  place  to  fit 
it  into  the  calendar. 
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Mr.  Enright:  I  would  say  the  objecting  party's 
evidence  would  reasonably  take  two  days  to  present. 

The  Court:    How  about  you,  Mr.  Camusi'? 

Mr.  Camusi:  I  won't  need  any  time  on  this.  I 
think  the  only  questions  involved  are  questions  of 
law.  I  don't  have  any  [10]  argiunent  with  the  ac- 
counting, except  as  it  affects,  really,  a  division  after 
the  payment  to  the  Receiver  and  his  attorney. 

The  Court:  Do  I  understand  then  the  argument, 
insofar  as  you  getting  it  in,  is  how  the  money  shall 
be  divided,  which  is  left  after  the  Receiver  gets 
through. 

Mr.  Enright:  Yes.  And,  of  course,  I  may  want 
to  comment  on  what  I  think  reasonable  fees  are. 
But  as  far  being  involved,  we  are  not  making  any 
charge  that  the  Receiver  hasn't  done  the  job  given 
him. 

The  Court:  I  will  set  it  for  Tuesday,  May  11th. 
That  gives  us  29  days  from  today.  Tuesday,  May 
11th,  at  9 :30.  If  we  set  it  at  that  time  maybe  we  can 
get  through  that  same  week. 

Now,  are  you  going  to  have  an  audit? 

Mr.  Enright:  I  am  not  going  to  have  an  audit 
made.  I  am  going  to  further  examine  the  records 
that  I  understand  are  being  kept  intact  by  the 
plaintiff  at  the  Oliver  Cromwell.  So  far  as  an  audit 
is  concerned,  we  are  not  causing  an  audit  to  be  pre- 
pared. 

Mr.  Camusi:  We  have  kept  them  intact.  How- 
ever, I  moved  them  before  getting  your  letter.  They 
are  out  at  the  offices  of  the  realtor,  of  the  property 
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manager.  They  will  be  available  any  time  you  want 
to  see  them. 

The  Court:  All  right.  Any  party  to  the  action 
that  wants  an  audit  made  can  have  it  made.  The 
court  will  not  have  [11]  an  audit  made  for  the 
court,  unless  there  be  some  audit  made  by  one  of 
the  parties  litigant  or  a  party  litigant  asks  the 
court  to  appoint  an  auditor. 

There  is  no  answer  to  that  question  now.  You 
can  write  me  a  letter  if  you  change  your  mind. 

Mr.  Enright:  I  suppose  Mr.  Whyte  and  I  could 
agree  among  ourselves  for  deposition,  without  mak- 
ing it  a  part  of  the  record. 

Mr.  Whyte:    I  believe  so,  counsel. 

The  Court:  Is  there  anything  else  then  we  can 
do  on  this  day? 

The  other  matter,  so  far  as  I  see  it,  is  just  a 
question  of  how  the  funds  are  to  be  divided.  I  had 
the  impression  here  that  it  was  settled  by  the  stipu- 
lation under  which  we  proceeded,  which  led  to  set- 
tlement of  the  case,  and  with  the  letters  and  agree- 
ments which  were  entered  into  contemporaneously 
with  the  stipulation,  satisfaction  of  judgment  and 
the  dismissal. 

If  it  is  to  be  disposed  of  on  some  other  basis,  we 
can  or  we  will  have  to  have  that  brought  in  by 
appropriate  pleading. 

Is  there  anything  else  we  can  do? 

Mr.  Camusi:  I  won't  comment  to  the  court's  last 
comment,  but  I  hope  we  can  argue  that  question 
later. 
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The  Court:  Oh,  yes.  Of  course,  you  will  have 
a  trial  date  set 

Mr.  Camusi:    Pretrial [12] 

The  Court:  Perhaps  we  ought  to  have  a  pre- 
trial on  it. 

Mr.  Camusi:  I  think  there  is  a  little  accounting 
involved  and  maybe  it  will  result  in  stipulation  of 
those  issues,  and  leave  the  trial  more  or  less  a  mat- 
ter of  law. 

The  Court:  Let's  set  a  pretrial  on  it  then.  We 
are  going  to  try  the  Receiver's  fee  issue  on  Tues- 
day, May  11th. 

Let's  pretry  the  other  issue  on  Friday,  May  14th. 

Mr.  Enright:  Your  Honor,  I  again  point  out 
that  this  court  does  not  have  jurisdiction  of  a  con- 
tract made  by  Lyda  Tidwell  and  Frederick  Rich- 
man  on  February  25,  1953. 

Mr.  Camusi:    Let's  argue  that  at  the  pretrial. 

The  Court:  That  would  appear  prima  facie  to 
be  so. 

Mr.  Camusi  says,  "Let's  argue  it."  I  am  going 
to  hold  my  mind  open  until  we  hear  the  argument. 

If  you  are  going  to  try  and  inject  a  contract  of 
that  sort  in  here,  why,  let  me  have  a  memorandum 
in  advance  of  the  pretrial  on  May  14th.  You  might 
let  me  have  one,  anyway,  advising  the  court  of  what 
you  feel  the  issues  are  respecting  the  division  of 
the  money  after  the  lawful  charges  upon  it  have 
been  exhausted  by  payment  of  the  fees.  And  you 
can  do  likewise,  Mr.  Enright. 

We  might  find,  when  we  come  here  on  the  14th, 
that  everyone  is  agreed  as  to  what  the  issues  are. 
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If  not,  we  will  just  have  to  have  some  framing  of 
the  issues  by  the  pretrial  process.  [13] 

Mr.  Enright:     That  is  on  May  14th "? 

The  Court:     May  14th. 

Mr.  Enright :    Yes,  that  is  agreeable. 

The  Court:    At  10:00  o'clock. 

Mr.  Enright:  These  memoranda  now  are  to  be 
concurrent  ? 

The  Court:  They  are  not  to  be  legal  arguments. 
You  shall  point  out  what  the  issues  are  with  respect 
to  disposition  of  this  money  and  simply  state  a 
point  or  points  of  law  that  are  involved,  with  a  cita- 
tion to  authorities. 

But  I  do  not  think  either  the  situation  or  the 
money  involved  requires  that  it  be  briefed,  particu- 
larly in  advance  of  framing  the  issues. 

Mr.  Enright:     The  time,  now, 

The  Court:     10:00  o'clock. 

Mr.  Enright:  On  the  14th  we  will  submit  our 
memorandiun  then. 

The  Court:  The  memorandum  five  days  before 
then. 

Mr.  Enright:     Five  days  before? 

The  Court:  Yes.  We  will  try  the  Receiver's  fees 
the  preceding  Tuesday.  That  is,  the  Tuesday  pre- 
ceding the  day  we  are  going  to  have  the  pretrial. 

(Whereupon,  at  11:35  o'clock  a.m.,  Monday, 

April  12,  1954,  an  adjournment  was  taken.) 
*   ♦   *   *   *    r-j^^i 

Wednesday,  May  12,  1954,  11:15  a.m. 
Mr.  Whyte :     I  assume  that  your  Honor  will  give 
me   latitude   on   redirect   examination,    to    develop 
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whatever  additional  facts  that  may  not  have  been 
shown  either  by  the  report  of  the  Receiver  or  by 
his  deposition. 

The  Court:  You  both  will  have  all  the  latitude 
you  need  to  develop  pertinent  evidence.  However, 
we  are  going  to  stick  to  the  issues  triable  in  this 
proceeding.  And  this  is  not  a  proceeding  to  deter- 
mine qualifications  preliminary  to  [4]  appointment. 

As  to  the  Receiver's  past  employment,  of  course, 
that  is  relevant  upon  the  question  of  what  capacity 
of  employment  he  has  had  in  the  past,  because  if 
you  appoint  a  hundred-dollar-a-month  clerk  as  a 
receiver,  he  gets  a  different  compensation  and 
brings  a  different  quality  of  imderstanding  to  his 
work  than  if  you  appoint  a  hundred-thousand-dol- 
lar-a-year  bank  president.  It  is  important  for  that 
purpose  then  not  to  determine  whether  the  man 
should  be  appointed. 

I  have  said  before,  but  I  think  I  will  say  again 
for  the  record  of  this  proceeding  today,  that  this 
Receiver  did  not  ask  for  the  appointment.  The 
court  sought  him  out  on  the  court's  own  motion,  the 
way  judges  of  this  division  generally  do.  We  dis- 
favor having  a  list  of  people  who  want  to  be  ap- 
pointed receiver  and  prefer  to  generally  make  se- 
lections on  our  own  knowledge  or  inquiry.  ***** 

Mr.  Whyte:  Is  there  no  way  we  can  get  the 
deposition  in  evidence  without  reading  it  in  its  en- 
tirety, so  as  to  make  it  a  part  of  this  record? 

The  Court :    It  may  be  offered  as  an  exhibit. 

Mr.  Whyte :     That  is  what  I  am  suggesting. 

The  Court:    All  right. 
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Mr.  Whyte:  That  it  be  offered  as  an  exhibit, 
and  I  assume  that  that  would  require  a  settlement 
of  the  disputed  objections  and  questions  which  were 
asked. 

The  Court:  Some  lawyers  think  it  does  and 
others  think  that  it  is  sufficient  to  trust  a  judge 
to  only  consider  the  matters  which  are  relevant 
and  material. 

Mr.  Whyte:  I  am  quite  willing  to  do  that,  your 
Honor;  quite  willing.  ***** 

Mr.  Enright:  My  silence  to  be  construed  as 
acquiescence  in  anything  that  has  been  said. 

First,  the  petition  itself  is  the  complaint,  and  as 
of  this  moment  I  do  not  know  what  the  Receiver 
seeks  as  to  amount  of  compensation,  in  that  he  has 
failed  to  comply  with  Rule  18  (c)  (4),  which  pro- 
vides, "The  notice  shall  show  in  what  amount  and 
covering  what  period  fees  will  be  asked  for."  [7] 

Secondly,  I  view  the  objections  filed  in  behalf  of 
the  defendant  as  an  answer  to  the  petition,  which 
petition  and  answer  join  issue.  And  I  feel  that  the 
issue  involving — I  assume  the  Receiver  desires  in 
excess  of  $4,000.00.  It  is  indicated  that  he  wants 
$5,000.00.  That  that  issue,  involving  that  amount  of 
money,  should  be  tried  in  due  course,  that  is,  upon 
the  pleadings  and  the  issues  thereby  created. 

*    *    *    *    *    roT 

Mr.  Whyte:  I  am  going  to  again  renew  my  re- 
quest that  the  deposition  be  introduced  in  evidence 
as  an  exhibit  to  the  Receiver's  report,  and  petition. 
Otherwise,  I  shall  have  to  consume  the  time  of  this 


Lyda  Tidwell,  Etc.  249 

court  in  having  the  Receiver  again  testify  to  mat- 
ters which  were  covered  in  the  deposition,  which 
are  not  covered  in  his  report. 

For  the  purpose  of  shortening  the  proceedings, 
I  am  suggesting  that  the  deposition  be  annexed  and 
introduced  in  evidence  as  an  exhibit  to  the  Re- 
ceiver's repoil;  and  petition. 

The  Court:  Of  course,  depositions  generally  are 
not  available  as  a  substitute  for  live  testimony  in 
the  courtroom,  if  the  witness  is  available. 

There  is  an  exception  to  that  under  what  looks 
to  me  to  be  an  anomalous  thing  in  our  civil  rules, 
that  a  deposition  of  a  party  may  be  received  into 
evidence,  introduced  by  either  party,  and  it  will  be 
received. 

I  think  the  rule  provides  that,  Mr.  Enright.  And 
while  it  is  not  in  keeping  with  legal  tradition  the 
way  we  were  taught  it  in  law  school,  of  legal  prac- 
tice, the  way  it  is  engaged  in  in  the  Superior  Court, 
I  don't  see  any  escape  from  receiving  this  deposi- 
tion if  it  is  offered.  Do  you?  Any  legal  escape. 

Mr.  Enright:  Well,  there  will  be  a  motion  to 
strike  some  [9]  of  the  answers  that  were  nonrespon- 
sive  to  questions  propounded.  I  will  have  to  pursue 
the  deposition  with  the  usual  manner  in  which  one 
does  when  questions  are  propounded  in  court,  and 
see  what  remains  in  that  deposition  if  it  is  received 
in  evidence.  I  should  be  accorded  that  privilege. 

The  Court:  Yes.  I  would  much  rather  follow 
Mr.  Enright 's  suggestion,  that  the  deposition  be 
treated  as  something  which  was  done  by  way  of  dis- 
covery and  for  exploration,  and  if  oral  evidence  be 


or 
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given  which  is  in  conflict  with  what  was  given  in  the 
deposition,  the  deposition  may  be  used  either  for 
memory  refreshment  or  impeachment. 

But  let's  have  the  direct  evidence  of  Mr.  Hallberg 
as  it  might  be  needed  to  supplement  the  report.  It 
is  agreeable  to  me  to  receive  it  as  a  portion  of  his 
direct  testimony. 

You  don't  have  to  do  that,  Mr.  Whyte,  if  you 
don't  want  to.  That  is  what  we  think  should  be 
done. 

Mr.  Whyte :  Pursuant  to  Rule  26,  Federal  Rules 
of  Civil  Procedure,  I  am  going  to  offer  the  entire 
deposition  of  Mr.  Hallberg  in  evidence. 

The  Court:  It  will  be  received  as  Receiver's 
first  in  order. 

Mr.  Whyte:  Thank  you,  your  Honor.  I  am  now 
willing  to ' 

Mr.  Enright:  Do  you  have  another  sub.ject  matter 
now,  Mr.  Whyte  ? 

Mr.  Whyte:  I  was  going  to  say  that  I  am  now 
willing  to  [10]  submit  the  case  in  chief  of  Mr.  Hall- 
berg, the  Receiver,  upon  the  basis  of  his  report  and 
petition  for  fees,  as  filed  with  the  court,  together 
with  his  deposition  which  I  have  now  offered  in 
evidence  in  its  entirety,  and  rest  my  case  in  chief 
upon  those  two  documents. 

The  Court:  That  is  the  report  and  the  deposi- 
tion? 

Mr.  Whyte:     Yes. 

The  Court:  Is  there  any  objection  to  the  report 
being  received  in  evidence? 

Mr.  Enright:     Oh,  yes,  your  Honor.  It  is  only  a 
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pleading.  It  is  not  even  verified.  I  don't  see  how  I 
could  quite  accept  that  as  a  method  of  proof  of 
facts. 

The  Court :  You  had  better  lay  a  foundation  for 
the  facts  set  forth  for  the  report,  as  a  report. 

Mr.  Whyte :  I  understood  the  court  to  suggest  it 
initially,  that  the  best  method  of  doing  this  would 
be  to  submit  the  case  in  chief,  the  direct  testimony, 
on  the  basis  of  the  report. 

The  Court :  I  did.  I  still  think  so,  but  your  oppo- 
sition doesn't.  He  says  it  is  only  a  pleading.  And  I 
think  technically  he  is  correct.  It  is  only  a  plead- 
ing unless  the  exhibits  to  it  are  received  into  evi- 
dence upon  a  proper  foundation.  Then  that  will 
become  an  exhibit.  Or  unless  the  report  itself  be 
stipulated  to  be  the  direct  examination,  the  direct 
testimony  of  the  Receiver,  which  has  often  been 
done  [11]  in  these  courts  by  stipulation.  That  then 
opens  up  a  wide  vista  of  cross  examination. 

Mr.  Whyte:  Then  I  will  ask  Mr.  Enright  whe- 
ther or  not  he  will  stipulate  that  the  Receiver's 
report  and  petition  for  fees,  together  with  the  Re- 
ceiver's deposition,  may  constitute  the  direct  tes- 
timony of  the  Receiver  in  this  case,  subject  to  his 
cross  examination  on  all  of  the  matters  set  forth  in 
those  documents. 

Mr.  Enright:     Are  you  through? 

Mr.  Whyte:     Yes. 

Mr.  Enright:  Now,  concerning  the  two  subject 
matters  you  propose,  to  wit,  the  deposition,  first,  I 
wish  to  ask  at  this  time  that  I  be  accorded  the  privi- 
lege of  examining  that  deposition  before  it  is  re- 
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ceived  in  evidence.  So  far  as  I  know,  I  have  never 
seen  the  original  deposition  yet. 

Secondly,  reser\'e  for  a  motion  to  strike  those  por- 
tions of  the  deposition  which  were  not  even  respon- 
sive to  questions,  if  there  are  any.  That  takes  care 
of  the  deposition  part. 

I  understand  it  has  been  received  in  evidence? 

The  Court:  We  will  order  that  it  be  stricken 
from  evidence  for  the  pui^pose  of  your  having  an 
opportimity  to  examine  it  and  to  object.  I  only  ad- 
mitted it  in  evidence  because  of  the  Federal  Rule 
which  Mr.  Whyte  read.  I  don't  think  it  is  very 
helpful,  to  just  take  depositions  as  evidence. 

Mr.  Enright:  Now,  concerning  the  petition  it- 
self, it  is  [12]  not  verified.  There  are  many  state- 
ments in  the  petition  that 

Mr.  Whyte:  I  beg  your  pardon.  The  petition  is 
verified. 

Mr.  Enright :  Pardon  me,  Mr.  Whyte,  if  I  am  in 
error. 

The  Court:  I  was  in  the  same  error.  I  read  it 
last  night,  but  I  read  simply  the  court's  working 
copy  and  that  working  copy  did  not  show  a  verifi- 
cation. 

Mr.  Enright:  I  would  say  that  it  would  appear 
as  though  it  was  verified,  that  is,  the  copy  I  have. 
But  I  fell  into  the  same  error,  your  Honor. 

In  any  event,  the  statements  made  in  the  peti- 
tion, being  pages  1  to  14,  as  distinguished  from  the 
exhibits,  are  not  testim.ony  or  ultimate  facts.  They 
are  conclusions  in  most  instances. 

The  Court:     I  recognize  a  great  many  are  and  I 
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recognize  a  great  many  that  are  outside  the  usual 
scope  of  a  receiver's  report,  such  as  recommenda- 
tions for  future  handling  of  the  property.  Those 
are  things  a  receiver  might  make  by  way  of  sug- 
gestion to  his  successor. 

I  can't  accept  them  here  as  probative  on  any  act 
of  the  Receiver  with  respect  to  the  conduct  of  his 
trust,  and  I  would  not  consider  them  that  way. 

If  you  want  to  excise  those  portions  of  it,  that 
might  be  done.  If  you  want  to  trust  me  to  do  it,  I 
will  look  at  it  with  a  very  critical  eye. 

Mr.  Enright:  I  would  have  to  take  the  position 
if  it  is  [13]  received  in  evidence  it  is  received  over 
my  objection. 

The  Court:  All  right.  There  is  another  mat- 
ter  

Mr.  Whyte:  Do  I  luiderstand  then,  in  response 
to  my  request  for  a  stipulation,  that  the  case  in 
chief,  the  direct  testimony  of  the  Receiver  be  sub- 
mitted upon  his  petition  and  report,  and  his  depo- 
sition, that  you  are  refusing  to  so  stipulate? 

Mr.  Enright:     I  do  so  refuse. 

Mr.  Whyte:     Thank  you. 

Mr.  Enright:  I  have  been  served  this  morning 
with  a  supplemental  petition  for  allowance  of  fees 
to  attorney  and  Receiver.  I  will  check  that  during 
the  noon  recess.  It  was  just  handed  to  me  a  few 
moments  ago  by  Mr.  Whyte. 

The  Court:  Then,  Mr.  Whyte,  you  will  have  to 
put  on  some  evidence.  *****  [14] 

Mr.  Whyte:  Mr.  Hallberg,  will  you  take  the 
stand,  please"? 


254        Frederick  I.  Richman,  Etc.,  et  al.,  vs. 

ROY  E.  HALLBERG 

called  as  a  witness  in  his  own  behalf,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

The  Clerk:    Please  be  seated. 

Your  full  name,  please! 

The  Witness:    Roy  E.  Hallberg. 

Mr.  Whyte :  I  wonder  if  I  might  have  the  origi- 
nal report  and  petition  of  the  Receiver.  My  copy 
does  not  have  the  verification  upon  it. 

The  Clerk:     Yes,  sir. 

The  Court:  The  court  should  note  for  the  rec- 
ord here  that  when  the  Receiver  was  engaged  in 
the  preparation  of  his  report  either  Mr.  Hallberg 
or  Mr.  Whyte — I  don't  recall  which  one — called  me 
and  said,  "Do  we  have  to  set  forth  a  particular 
amount  or  may  we  leave  it  to  the  discretion  of  the 
court  and  ask  for  a  reasonable  fee?" 

I  told  them  I  would  like  for  them  to  set  forth 
in  detail  what  had  been  done  and  if  they  wanted  to 
leave  it  to  the  court  to  determine  a  reasonable 
amount  that  the  court  would  not  insist  upon  com- 
pliance with  the  rule  that  an  amount  shall  [15]  be 
prayed  for.  But  they  could  leave  it  as  reasonable 
or  they  would  state  a  specific  amount. 

I  was  then  told  that  Mr.  Whyte  felt  he  ought  to 
put  in  a  specific  amount,  which  he  did,  and  that 
Mr.  Hallberg  preferred  to  leave  his  to  a  prayer  for 
reasonable  amount. 

Direct  Examination 

Q.  (By  Mr.  Whyte)  :  Mr.  Hallberg,  will  you 
give  ns  your  address,  please? 
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A.     1202  Seaview,  Corona  del  Mar. 

Q.  You  were  appointed  as  the  Receiver  in  this 
matter  on  or  about  December  1,  1953,  were  you  not  ? 

A.     That  is  correct. 

Q.  And  you  gave  up  your  active  duties  of  man- 
agement and  operation  of  the  affairs  of  the  former 
Richman  Trust  as  of  February  28,  1954,  did  you 
not? 

A.     That  is  correct. 

Q.  I  direct  your  attention  to  the  original  of  a 
document  entitled  "First  and  Final  Report  of  Re- 
ceiver and  Petition  for  Allowance  of  Fee  to  Re- 
ceiver", and  more  particularly  to  the  verification  on 
the  inside  of  the  blue  backer  to  which  that  report 
and  petition  is  annexed,  and  I  ask  you  whether  or 
not  that  is  your  signature  which  appears  on  the 
verification  on  the  blue  backer. 

A.     That  is  my  signature. 

Q.  Are  you  able  to  state  for  the  court,  with  ref- 
erence [16]  to  each  and  all  of  the  maters  alleged 
from  pages  1  to  14  of  that  petition  and  report,  that 
is,  everything  exclusive  of  the  exhibits,  are  each 
and  all  of  the  matters  therein  alleged  true,  to  the 
best  of  your  knowledge? 

Mr.  Enright:  To  which  objection  is  made  upon 
the  ground  it  would  call  for  a  conclusion  of  the  wit- 
ness to  state  whether  or  not  he  or  some  agent  or 
someone  else  did  something  that  is  alleged  in  14 
pages  here.  And  it  is  a  conclusion  to  state  they  did 
certain  things  that  are  stated  here. 

The  Court :    I  understand  the  question  to  be  whe- 
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ther  it  is  true,  to  the  best  of  his  knowledge  and 
belief.  That  is  a  question  often  asked  of  people  in 
executive  capacity. 

Objection  overruled. 

Mr.  Enright :  Would  you  read  the  question,  Miss 
Reporter?  (The  question  was  read.) 

The  Witness:  They  are  all  true,  to  the  best  of 
my  knowledge. 

The  Court:  Let's  have  a  moment  to  ask  a  ques- 
tion. Now,  the  Receiver  hasn't  asked  for  any  spe- 
cific amount.  He  says  he  will  take  whatever  is  rea- 
sonable. 

What  do  you  think  is  reasonable,  Mr.  Enright? 
You  have  looked  over  the  report.  Your  client  him- 
self had  charge  of  these  same  properties  over  a 
course  of  some  years  and  has  made  charges  for  his 
services  in  connection  with  management. 

Just  what  do  you  think  would  be  a  reasonable 
amount  to  [17]  award  this  Receiver?  There  might 
ont  be  any  dispute  here.  You  state  it  and  we  will 
ask  him  if  that  is  acceptable  to  him. 

Mr.  Enright:  Well,  I  can  best  answer  the  court 
this  way:  The  man  apparently  was  earning  $355.00 
a  month  for  his  full  time,  at  all  times  when  he  was 
acting  as  Receiver. 

Apparently,  he  spent  some  week  ends  in  render- 
ing some  services  on  this  receivership.  Had  it  not 
been  for  his  manner  in  rendering  his  services  and 
the  manner  in  which  he  misrepresented,  I  feel,  or 
misstated  to  this  court  his  experience  in  handling  or 
managing   apartment  house   properties,    and   if   it 


Lycla  Tidwell,  Etc.  257 

(Testimony  of  Roy  E.  Hallberg.) 
were  not  for  his  unclean  hands  in  making  those 
representations,  I  would  be  inclined  to  compensate 
him  at  his  usual  rate  of  compensation,  which  was 
during  the  past  four  years  as  follows : 

He  worked  for  the  Morgan  Construction  Tooth 
Company,  where  he  received  $100.00  a  week  draw- 
ing account. 

He  states  for  about  six  or  seven  months  in  1951 
he  worked  for  Narmco — some  manufacturer  of  fish- 
ing rods  down  here  at  Costa  Mesa,  where  he  re- 
ceived $350.00  a  month  for  about  a  year. 

He  is  working  now,  as  best  I  could  find  out,  for 
the  County  of  Orange,  and  hadn't  missed  work  for 
the  County  of  Orange  when  he  was  to  be  rendering 
his  own  personal  services  as  Receiver.  His  com- 
pensation for  the  County  of  Orange,  as  I  under- 
stand it,  is  $350.00,  or  $355.00  a  month.  [18] 

I  don't  know  what  the  man  feels  he  is  entitled  to 
receive.  It  places  a  burden  on  us,  your  Honor. 

So  far  as  we  are  concerned,  we  found  out  later 
these  apartment  houses  are  pretty  much  running 
themselves,  and  I  am  satisfied  the  evidence  will 
show  that. 

Now,  for  me  to  sit  here  and  judge  what  we  should 
pay  to  this  man,  who  came  into  this  receivership 
unsolicited  by  your  Honor — I  mean  at  your  Honor's 
solicitation,  as  I  understand  it  from  your  state- 
ment this  morning,  your  Honor, 

The  Court :  Yes.  He  came  in  at  my  request.  I 
called  him  and  asked  him  if  he  would  be  available 
to  serve  as  receiver. 
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He  wanted  to  know  what  it  would  involve,  and  I 
told  him  in  a  general  way  what  it  would  be. 

I  made  the  call  because,  although  my  acquaint- 
ance with  him  has  not  been  personally  very  exten- 
sive, I  have  known  him  casually  and  was  a  neigh- 
bor of  his,  and  I  have  known  of  properties  that  I 
thought  he  was  managing  for  an  aged  relative.  It 
turns  out  from  the  deposition  that  it  was  his  own 
property. 

I  had  known  from  just  casual  conversation  that 
he  had  had  a  responsible  part  in  the  management 
of  considerable  income  property  in  Chicago.  I  had 
thought  for  a  term  of  years.  And  it  turns  out  now 
it  was  just  a  little  over  one  year,  if  the  deposition 
is  right. 

Knowing  that  Mr.  Richman  had  carried  on  other 
ventures  [19]  while  he  managed  these  properties, 
I  thought  that  while  it  would  be  part  time,  it  would 
be  a  substantial  part-time  employment,  and  hav- 
ing confidence  in  the  man's  integrity  and  ability,  I 
asked  him  if  he  would  serve  and  he  said  he  would. 

Mr.  Enright:  I  fully  appreciate  the  situation, 
your  Honor,  so  far  as  your  Honor  is  concerned,  as 
judge  of  this  court.  I  hope  you,  in  turn,  will  appre- 
ciate the  position  I  am  in  here. 

Now,  the  man  says  he  managed  property.  Well, 
the  deposition  shows,  and  I  am  sure  it  is  the  fact — 
at  least,  I  have  the  county  records.  County  Record- 
er's Office  checked,  and  I  can  produce  the  record  if 
necessary — ^he  operated  an  apartment  over  there,  14 
units,  for  11  months.  That  is  the  County  Record- 
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er's  office  records.  That  is  the  extent  of  his  man- 
aging of  properties  anywhere  comparable  to 

The  Court :  What  about  the  400-unit  apartments 
in  Chicago? 

Mr.  Enright:  Concerning  those  in  the  year  of 
1931,  according  to  his  own  testimony  in  his  depo- 
sition, he  was  employed,  not  by  a  receiver,  as  we 
were  led  to  believe  he  was  employed  by  a  receiver, 
but,  rather,  the  owner  of  bonds  issued  by  a  bank, 
and  then  by  virtue  of  those  bonds — I  can't  locate 
the  man's  name — ^he  took  over  some  properties.  And 
apparently  Mr.  Hallberg  worked  for  him  for  about 
a  year  in  1931  in  Chicago,  in  collecting  rents.  That 
certainly  is  [20]  different  than  managing  property 
in  Los  Angeles  in  the  year  1954  as  a  property  man- 
ager. It  certainly  is  completely  foreign  to  what  was 
represented  to  us  as  to  the  qualifications  and  expe- 
rience of  this  Receiver. 

The  Court:  Before  he  was  appointed  I  asked 
all  counsel  in  and  made  Mr.  Hallberg  available  to 
them  and  invited  them  to  ask  questions,  and  if  there 
were  any  questions  about  the  qualification  of  the 
man  to  serve,  the  court  would  appreciate  the  ques- 
tions being  asked  before  the  service  was  rendered, 
rather  than  at  the  completion  of  it. 

However,  no  question  s  were  asked  then.  Of 
course,  I  appreciate  counsel  didn't  know  him,  but 
the  field  was  open.  They  could  have  fished  then  as 
much  as  they  would  have  wanted  to. 

Mr.  Enright:  At  that  specific  time,  your  Honor, 
the  transcript  will  show  that  I  was   engaged  in 
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trial  in  another  court.  I  came  to  this  court  at  1:30 
in  the  afternoon.  I  advised  the  court  I  relied  upon 
the  court's  investigation  of  the  proposed  receiver, 
that  the  court  being  satisfied  with  his  integrity  and 
the  receiver — and  then  making  the  representation 
to  the  court  and  to  myself  of  his  experience,  I  did 
not  interrogate  him  and  I  do  not  feel  that  we  are 
bound  by  his,  shall  I  say,  improper  statements 
made  on  that  day,  which  are  as  follows,  at  page  9: 

**The  Court:     Just  have  a  chair,  Mr.  Hallberg. 

*'The  court  has  now  given  its  decision  in  the 
matter,  which  I  discussed  with  you  last  week,  and 
I  have  asked  counsel  if  there  is  any  objection — of 
course,  the  defendant  feels  no  doubt  that  he  should 
have  won  the  case,  but  since  a  receiver  is  to  be 
appointed — whether  they  have  any  objection  to  you 
as  the  selection  of  the  court  as  receiver. 

"Now,  they  haven't  announced  any  objection, 
but  they  don't  know  you.  I  have  explained  to  them 
that  you  have  had  experience  in  this  type  of  work 
in  Chicago,  that  your  main  vocation  for  some  years 
was  in  the  management  of  real  properties,  some- 
times in  connection  with  court  receiverships,  and 
that  your  experience  in  it  locally  has  been  in  the 
management  of  your  own  real  properties,  which 
were  of  income  nature,  and  of  similar  properties 
owned  by  either  your  or  your  wife's  relatives. 

"Mr.  Hallberg:    That  is  correct." 

And  so  on.  Those  were  the  representations  that 
were  made  to  us.  He  certainly  represented  himself 
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as  being  a  person  experienced  to  manage  and  op- 
erate. 

The  further  point  is  this:  Certainly,  all  parties 
understood  this  man  was  going  to  be  the  receiver  in 
fact  as  well  as  in  name.  He  went  to  work  for  the 
County  or  Orange  instead  of  being  receiver.  [22] 

How  much  we  should  compensate  him  I  don't 
know.  I  would  like  to  hear  the  man  say  what  he 
feels  he  is  entitled  to  for  his  week  ends  or  his  trips 
up  here. 

The  Court:  We  had  beter  take  full  evidence  on 
what  he  did. 

Mr.  Whyte:     Shall  I  proceed,  your  Honor? 

The  Court:    Yes. 

Q.  (By  Mr.  Whyte)  :  Again  directing  your  at- 
tention to  pages  1  to  14  of  your  "First  and  Final 
Report  and  Petition  for  Allowance  of  Fees  to  Re- 
ceiver", as  to  each  and  all  of  the  matters  therein 
alleged,  exclusive  of  those  which  were  alleged  on 
your  information  and  belief,  would  you  now  testify 
here  on  the  stand,  under  oath,  subject  to  cross  ex- 
amination, that  each  and  all  of  those  matters  are 
true  to  your  own  personal  knowledge? 

A.  To  the  best  of  my  knowledge  each  and  every 
statement  there  is  true. 

Q.  And  as  to  each  and  all  matters  therein  al- 
leged in  those  18  pages,  which  you  state  to  be  true 
according  to  your  best  information  and  belief,  are 
you  now  willing  to  testify  here  on  the  witness  stand 
under  oath,  and  subject  to  cross  examination,  that 
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those  matters  are  tnie  according  to  your  best  in- 
formation and  belief?  A.    Yes. 

Q.  Now,  calling  your  attention  to  the  schedules 
or  exhibits  which  are  attached  to  your  "First  and 
Final  Report  and  Petition  for  Allowance  of  Fees  to 
Receiver"  filed  herein  on  March  18, 1954,  and  direct- 
ing your  attention  first  to  Schedule  A,  will  you  tell 
us  by  whom  that  Schedule  was  prepared,  please  ? 

A.  This  Schedule  was  originally  prepared  by 
Mr.  Richman  and  presented  to  me,  copy  of  which 
I  signed  at  the  time  I  received  the  various  docu- 
ments pertaining  to  all  these  apartments,  the  files, 
the  various  deeds,  insurance  policies,  promissory 
notes,  books  of  account,  records,  all  current. 

Q.  Are  you  able  to  state,  Mr.  Hallberg,  whether 
in  your  capacity  as  Receiver  of  all  the  real  and 
personal  property  constituting  the  former  Richman 
Trust  you  received  from  Mr.  Richman,  the  former 
trustee,  each  and  all  of  the  assets,  proi:)erties,  docu- 
ments, books,  records,  et  cetera,  which  are  set  forth 
on  Schedule  A  annexed  to  your  report  and  petition  ? 

A.  I  received  all  these  insofar  as  I  was  able  to 
check  the  individual  items  in  about  12  or  14  cartons 
and  also  in  the  files;  naturally,  it  would  have  taken 
months  to  go  through  every  sheet  that  was  there. 

However,  I  did  receive  some  additional  infor- 
mation sometime  in  January  on  some  parapet 
controversy  that  was  not  given  to  me  originally. 

Q.  Is  it  your  testimony  that  at  least  at  some 
time  during  the  course  of  your  receivership,  which 
continued  from  [24]  on  or  about  December  1,  1953, 
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to  and  including  February  28,  1954,  you  received 
each  and  all  of  the  assets,  properties,  books,  rec- 
ords, and  et  cetera,  set  forth  on  that  Schedule? 

A.    I  believe  I  did. 

Q.  You  employed  a  bookkeeper  in  the  course  of 
your  operations  as  Receiver  of  the  real  and  per- 
sonal property  constituting  the  former  Richman 
Trust,  did  you  not?  A.    I  did. 

Q.  What  was  the  name  of  the  bookkeeper  orig- 
inally employed  by  you?  A.    Mr.  Harrison. 

Q.  Did  you  find  it  necessary  or  desirable  to  dis- 
charge Mr.  Harrison  from  his  position  at  some  time 
during  the  course  of  your  receivership  ?        A.  I  did. 

Q.  Did  you  take  any  steps  toward  hiring  some- 
body to  replace  Mr.  Harrison  as  your  bookkeeper? 

A.    I  did. 

Q.    Whom  did  you  employ? 

A.    A  Miss  Findeisen. 

Q.  May  I  inquire  whether  Miss  Findeisen  pre- 
pared this  Schedule  A,  which  is  annexed  to  your 
petition  and  report? 

A.  I  believe  that  part  of  this  was  prepared  by 
Miss  Findeisen  and  the  balance  by  Miss  Cosgrove, 
or  Mrs.  Hallberg. 

Q.  What  position  was  Mrs.  Hallberg  or  Miss  Cos- 
grove — by  the  way,  are  they  one  and  the  same  person  ? 

A,  They  are  one  and  the  same.  Miss  Cosgrove  is 
Mrs.  Hallberg.  For  business  reasons  we  have  always 
used  her  maiden  name. 

Q.  What  position  was  Mrs.  Hallberg  occupying 
with  reference  to  this  receivership? 
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Mr.  Enright:  I  will  object  on  the  ground  it 
would  be  a  conclusion  for  him  to  state. 

The  Court:  Well,  he  was  supposedly  in  charge 
of  the  receivership  insofar  as  the  receiver  ever  is; 
the  court  being  ultimately  in  charge. 

I  think  he  can  state  the  part  that  the  several  em- 
ployees had  in  the  setup.  What  she  actually  did, 
she  will  have  to  tell.  But  he  can  tell  what  her  posi- 
tion was. 

The  Witness:  She  was  assisting  me  in  a  lot  of 
the  details  connected  with  the  operation  of  the 
buildings;  because  of  her  background  and  training 
she  was  quite  effective  in  her  handling  of  decorat- 
ing, purchasing  of  materials,  and  overseeing  the 
operations  of  the  actual  refurbishing  of  some  of 
these  apartments. 

Mr.  Enright:  I  move  to  strike  the  answer  on  the 
ground  the  answer  is  not  responsive. 

Secondly,  on  the  ground  the  answer  contains  con- 
clusions as  to  effectiveness  and  other  similar  terms. 

The  Court:  Well,  the  answer  does  contain  quite 
a  bit  of  [26]  conclusion.  If  it  were  allowed  to  stay, 
I  would  consider  it  a  statement  of  a  reason  why  he 
employed  her,  rather  than  what  she  accomplished. 

Do  you  w^ant  it  stricken,  counsel? 

We  Avill  strike  the  answer.   Read  the   question. 
And  we  will  ask  for  an  answer  of  the  question. 
(The  question  was  read.) 

The  Witness :  She  represented  me  in  a  good  many 
of  our  contacts  with  service  people,  with  the  managers, 
with  the  various  trades  people  we  had  to  deal  with. 
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Q.  (By  Mr.  Whyte)  :  Are  you  familiar  with  the 
duties  which  were  performed  by  Mrs.  Hallberg  in 
connection  with  this  receivership? 

A.     I  definitely  am. 

Q.    What  duties,  in  general,  did  she  perform? 

A.  She  performed  various  duties.  Among  them 
was  overseeing  the  decorating  of  a  lot  of  these  apart- 
ments, the  combining  of  color  schemes  to  make  the 
apartments  more  desirable,  and  the  selection  of  a  lot 
of  materials  that  were  used  in  draperies,  in  uphol- 
stering; all  with  one  idea  in  mind,  of  getting  the 
best  we  possibly  could  for  the  least  amount  of  money. 

The  Court :  We  will  suspend  now  until  2 :00.  We 
will  recess  until  that  time. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2 :00  o'clock  p.m.  of  the  same  day.) 

Los  Angeles,  Wednesday,  May  12,  1954,  2:00  p.m. 

The  Court:  Knowing  the  bailiff  would  be  away, 
I  told  him  to  arrange  for  a  bailiff.  I  thought  he  had 
done  so. 

Mr.  Enright:  May  it  please  the  court,  this  morn- 
ing the  court  inquired  of  counsel  for  Defendant  Rich- 
man  as  to  what  he  would  consider  as  a  reasonable  fee. 

During  the  noontime  I  have  further  considered. 
I  was  not  prepared  to  answer  this  morning,  other 
than  the  manner  in  which  I  did.  And  during  the 
noontime  I  considered  the  matter  and  am  willing 
to  offer,  one,  that  the  Receiver  and  his  attorney 
receive  five  per  cent  of  the  rents  paid,  less  the 
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bookkeeping  expenses  incurred  by  the  Receiver  for 
the  salaries  of  Mr.  Harrison  and  Miss  Findeisen. 
It  is  less  than  $1,700.00  from  the  Receiver's  report, 
whatever  that  figure  is  exactly. 

Secondly,  that  the  fee  due  to  the  defendant  Rich- 
man  for  his  services  in  the  month  of  November, 
listed  as  a  payable  or  obligation  of  the  trust,  be 
paid  to  the  defendant. 

Thirdly,  that  the  court  hold  that  there  should  be 
added  to  the  fund  reported  by  the  Receiver  the  fol- 
lowing items: 

A.  $785.00  petty  cash,  which  the  Receiver's  re- 
port shows  as  being  within  his  control  as  of  Feb- 
ruary 28,  1945,  the  date  of  the  termination  of  his 
active  duty  in  accordance  with  the  order  of  the 
court  dated  February  26,  1954,  which  [28]  order 
directed  the  Receiver  to  retain  in  his  control  moneys 
in  the  bank  and  moneys  under  his  control. 

B.  The  February  26th,  27th,  and  28th  collections 
of  rents,  which  were  collected  by  the  managers,  and 
which  were  turned  over  to  the  plaintiff  Lyda  Tid- 
well's  agents,  particularly,  according  to  the  deposi- 
tion of  Mr.  Hallberg,  Mr.  Udall.  The  report  shows  it 
to  be  approximately  $2,000.00,  the  report  of  the  Re- 
ceiver. We  think  it  is  approximately  $900.00.  That 
could  be  subject  to  accounting,  whatever  the  exact 
amount  was,  which  I  think  can  be  ascertained. 

C.  That  there  be  added  to  the  fund  of  the  Re- 
ceiver— that  doesn't  mean  he  pays  this  money  at  all 
— the  Oliver  Cromwell  payment  in  the  amount  of 
$2,027.25.  In  other  words,  my  point  3  is  that  these 
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are  certain  sums  of  money  that  are  subject  to  set- 
tlement between  the  plaintiff  and  the  defendant,  so 
long  as  the  receiver  reports  the  siun  of  money  as 
being  on  hand;  it  is  of  no  consequence  it  be  phys- 
ically on  hand.  But  merely  that  it  is  reported  as  a  part 
of  the  accounting,  that  those  moneys  were  there. 

As  to  who  they  are  chargeable  to,  I  think  that  is 
a  matter  for  the  plaintiff  and  defendant  to  settle. 
The  contract,  I  am  sure,  is  quite  clear,  they  are 
chargeable  to  the  plaintiff.  But  that  is  another  mat- 
ter. That  is  the  second  issue  we  have  reserved  that 
we  are  going  to  submit  at  pretrial.  [29] 

The  Court:  Your  statement,  Mr.  Enright,  brings 
into  this  offer,  if  it  is  an  offer,  matters  which  are 
involved  in  the  dispute  between  plaintiff  and  de- 
fendant, so  involved  that  I  think  we  had  better 
just  go  ahead  and  take  the  evidence. 

Mr.  Enright:  Well,  these  items  will  involve 
moneys  that  are  in  the  accounting. 

Mr.  Whyte:  Mr.  Hallberg,  will  you  resume  the 
stand,  please? 

ROY  E.  HALLBERG 

called  as  a  witness  in  his  own  behalf,  having  been 
previously  duly  sworn,  resiuned  the  stand  and  tes- 
tified further  as  follows: 

Direct  Examination — (Continued) 
Mr.  Whyte :    Miss  Reporter,  will  you  kindly  read 

the  last  question?  (The  record  was  read.) 

Q.     (By  Mr.  Whyte):     What,  if  anything,  did 

Mrs.  Hallberg  do  toward  collecting  the  rents? 
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A.  She  made  periodic  trips  every  other  day, 
practically,  to  the  various  apartments  and  picked 
up  the  moneys  that  were  on  hand  and  collected  by 
the  managers. 

Q.    What  did  she  do  with  those  moneys? 

A.  She  brought  those  moneys  into  the  oJB&ce, 
made  recordings  of  them  and  credited  it  to  the 
proper  buildings  and  deposit  was  made  up  and 
placed  in  the  bank.  [30] 

Q.     In  what  bank  was  that,  Mr.  Hallberg*? 

A.  That  was  the  bank  over  at  Western  and 
Third,  I  believe. 

Q.  Did  you  maintain  an  account  there  as  Re- 
ceiver of  the  assets  of  the  former  Richman  trust? 

A.    I  did. 

Q.  What,  if  anything,  did  Mrs.  Hallberg  do 
with  reference  to  the  bookkeeping? 

A.  She  assisted  Miss  Findeisen  in  some  of  the 
bookkeeping  work. 

Q.  Did  she  ever  assist  Mr.  Harrison  during  the 
time  that  he  was  the  bookkeeper  for  the  estate? 

A.    I  believe  she  did  on  one  or  two  occasions. 

Q.  Did  Mrs.  Hallberg  have  anything  to  do  with 
the  purchasing  of  supplies  for  the  various  apart- 
ment houses? 

A.  She  most  certainly  did,  especially  when  the 
supplies  were  items  that  tended  to  enhance  the  ap- 
pearance of  the  apartments. 

Mr.  Enright:  I  will  move  to  strike  the  words 
*' tended  to  enhance  the  appearance''  as  a  conclu- 
sion of  this  witness. 
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The  Court:    Motion  granted. 

Q.  (By  Mr.  Whyte) :  What  compensation,  if 
any,  did  Mrs.  Hallberg  receive  from  the  receiver- 
ship estate  for  the  services  which  you  have  detailed? 

A.     She  has  not  received  anything.  [31] 

Q.  Was  she  subject  to  your  direction  and  con- 
trol in  the  performance  of  those  duties? 

A.     She  most  certainly  was. 

Q.  Were  Mr.  Harrison,  the  original  bookkeeper, 
and  his  successor,  Miss  Findeisen,  subject  to  your 
direction  and  control  in  connection  with  the  per- 
formance of  their  bookkeeping  duties? 

A.     They  certainly  were. 

Q.  By  the  way,  Mr.  Hallberg,  do  you  happen 
to  know  whether  your  wife  is  a  college  graduate 
or  not? 

A.  She  is  a  graduate  of  the  University  of  Min- 
nesota. 

Q.  What  business  training,  if  any,  did  she  have 
either  before  she  married  you  or  the  early  years 
of  your  marriage  ? 

A.  She  was  with  Payne-Weiner,  a  brokerage 
house.  She  was  one  of  two  investment  counselors, 
two  women  counselors  in  New  York. 

Q.     One   of  two  women  investment  counselors? 

A.  That  is  right.  And  her  school  training  was 
business  administration. 

Q.  Do  you  happen  to  know  whether  she  holds 
a  real  estate  broker's  license  in  the  State  of  Cali- 
fornia? 
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A.  She  holds  a  real  estate  broker's  license  in  the 
State  of  California. 

Q.  You  have  stated  that  Mrs.  Hallberg  received 
no  compensation  for  the  services  she  performed  in 
connection  with  [32]  the  receivership.  What  com- 
pensation, if  any,  did  Mr.  Harrison  and  Miss  Fin- 
deisen  receive  for  their  bookkeeping  duties? 

A.  Mr.  Harrison  received  $450.00  a  month  and 
Miss  Findeisen  $300.00  a  month. 

Q.  For  how  long,  approximately,  did  Mr.  Harri- 
son serve  as  your  bookkeeper? 

A.    About  two  months,  approximately. 

Q.    And  Miss  Findeisen  served  for  how  long? 

A.    The  balance  of  the  term. 

The  Court :  Were  they  same  positions,  that  is,  did 
the  lady  succeed  Mr.  Harrison  or  did  she  do  a  dif- 
ferent type  of  work? 

The  Witness:  She  succeeded  Mr.  Harrison,  to 
the  same  work. 

Q.  (By  Mr.  Whyte) :  Was  that  a  full  time 
bookkeeping  job?  A.    It  was. 

Q.  Drawing  your  attention  again  to  Schedule  A 
annexed  to  your  ''First  and  Final  Report  and  Peti- 
tion for  Allowance  of  Fees",  I  believe  you  stated 
on  your  direct  examination  before  the  noon  recess 
that  this  Schedule  was  prepared  by  Miss  Findeisen 
and  Mrs.  Hallberg,  is  that  correct? 

A.     That  is  correct. 

Q.  Do  you  know,  of  your  own  personal  knowl- 
edge, whether  or  not  that  Schedule  was  prepared 
from  the  books  of  account  [33]  kept  by  the  Re- 
ceiver, or  was  that  Schedule  prepared  from 
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Mr.  Enright:  Just  a  minute.  May  I  have  your 
last  part 

Mr.  Whyte:  If  I  may  withdraw  the  question,  I 
will  frame  it  again  in  a  clear  enough  tone  of  voice 
so  we  will  all  understand  it. 

Q.  (By  Mr.  Whyte) :  Drawing  your  attention 
to  Schedule  A  annexed  to  your  Report  and  Peti- 
tion for  Pees,  the  Schedule  is  headed  "Inventory 
of  All  Known  Assets  and  Properties  Constituting 
a  Part  of  the  Former  Richman  Trust  Over  Which 
the  Receiver  Assumed  Possession,  Custody  and/or 
Control",  my  question  to  you  is,  did  you  receive 
from  Mr.  Richman  receipts  showing  the  assets  and 
properties  of  the  former  Richman  trust  which  he 
surrendered  to  your  possession,  custody  and/or  con- 
trol? 

A.  He  listed  all  these,  all  the  items  that  he  gave 
over  to  me,  and  I  signed  a  receipt  for  them.  They 
all  were  included  with  the  exception,  as  I  believe 
I  mentioned  before,  that  the  file  that  pertained  to 
the  Parapet  controversy  with  the  City  Building  De- 
partment at  one  of  the  buildings,  that  was  received 
by  me  some  time  in  January.  In  other  words,  I  did 
not  get  all  of  the  files,  apparently,  at  the  time  I  took 
over  the  buildings,  or  the  management  of  these 
buildings. 

Q.  Speaking  now  only  of  the  receipt  which  you 
said  you  signed,  and  in  connection  with  the  delivery 
by  Mr.  Richman  to  you  of  the  assets  and  proper- 
ties of  the  former  Richman  trust,  [34]  were  all  of 
the  items  listed  on  this  Schedule  A,  with  the  excep- 
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tion  of  the  Parapet  file  you  have  referred  to,  item- 
ized on  those  receipts? 

A.  Yes.  The  files  consisted  of  various  and  sun- 
dry papers,  and  there  were  any  number  of  files 
there.  I  did  not  go  through  each  individual  file,  to 
see  whether  it  pertained  to  that  particular  file 
heading  that  was  on  the  file. 

However,  I  assumed  they  were,  inasmuch  as  he 
had  taken  them  right  out  of  his  file  there  and  out 
of  his  own  records,  that  they  did  pertain  to  those 
buildings.  But  actually  this  was  all  information  re- 
garding earlier  transactions. 

Q.  Were  those  receipts  prepared  in  Mr.  Rich- 
man's  office,  if  you  know? 

A.  The  original  receipt  was  prepared  in  Mr. 
Richman's  office,  and  I  signed  it. 

Q.  Did  you  check  the  properties  and  assets 
turned  over  to  you  against  the  receipts,  to  deter- 
mine whether  or  not  you  received  all  of  the  assets 
and  properties  shown  on  the  receipts? 

A.    As  far  as  I  could,  I  did,  yes. 

Q.  Is  it  your  testimony  that  the  only  item  which 
you  received  that  is  not  shown  on  the  receipt  is  a 
file  with  reference  to  the  Parapet  at  the  Oliver 
Cromwell?  A.     That  is  the  Canterbury. 

Q.     The  Canterbury?   [35] 

A.     That  is  right,  that  was  the  only  one. 

Q.  Now,  are  you  able  to  state  whether  or  not 
this  Schedule  A  annexed  to  your  report  and  peti- 
tion, which  you  have  testified  was  prepared  by  Miss 
Findeisen  and  Mrs.  Hallberg,  was  prepared  on  the 
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basis  of  the  receipts  furnished  you  by  Mr.  Rich- 
man?  A.     They  were,  definitely. 

Q.    You  say  they  were.  You  mean 

A.  Schedule  A  was  prepared  from  the  original 
file  which  I  signed  and  checked  as  far  as  I  could, 
and  turned  over  to  the  subsequent  management. 

Q.  When  you  say  the  original  file  that  you 
signed,  do  you  refer  to  the  original  receipts  which 
you  signed? 

A.  The  original  receipts  which  I  filed,  yes — 
which  I  signed. 

Q.  Thank  you.  Directing  your  attention  further 
to  Exhibit  B,  or,  rather.  Schedules  B,  C,  and  D 
attached  to  your  Report  and  Petition  for  Allow- 
ance of  Fees,  first  directing  specific  attention  to 
Schedule  B,  which  is  headed  ''Schedule  of  Receipts 
and  Disbursements  of  Roy  E.  Hallberg,  as  Receiver 
of  the  Assets  of  the  Former  Richman  Trust  from 
December  1,  1953,  to  and  including  February  28, 
1954,"  to  that  Schedule  is  attached  several  exhibits, 
being  Exhibit  I,  Exhibit  II,  Exhibit  III  and  Ex- 
hibit IV. 

Are  you  able  to  tell  us  who  prepared  that  Sched- 
ule B?  [36] 

A.  That  was  prepared  by  Mrs.  Hallberg  and 
Miss  Findeisen  from  the  books  and  records  which 
we  had  in  the  office. 

Q.  Will  you  briefly  describe  what  those  books 
and  records  consisted  of? 

A.  They  consisted  of  cash  receipts,  cash  dis- 
bursements and  general  ledger. 
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Q.     Did  you  have  a  journal  of  any  kind*? 

A.  There  was  a  journal  there  that  had  been 
kept  up,  yes. 

Q.  Did  you  continue  to  keep  up  a  journal  dur- 
ing your  period  of 

A.  Kept  a  journal  up  to  the  end  of  the  year,  so 
we  wouldn't  be  breaking  the  accounting  records 
for  the  calendar  year. 

Beginning  January  1st  we  changed  the  system  a 
little  bit,  so  that  we  could  more  adequately  make 
comparisons. 

Q.  Then  what  did  the  books  and  records  of  the 
receivership  consist  of  after  January  1,  1954? 

A.  Well,  it  consisted  of  a  cash  receipts  and  cash 
disbursements  book  and  the  general  ledger. 

Q.  Were  you  the  custodian  of  those  records, 
that  is  to  say,  were  they  kept  in  your  possession 
and  imder  your  control?  A.     They  were. 

Q.  Were  those  records  kept  in  the  regular  course 
of  the  business  of  the  receivership?  [37] 

A.    They  were. 

Q.  Were  the  entries  made  in  the  ledger  and  the 
cash  receipts  and  disbursement  books  made  at  sub- 
stantially the  same,  at  substantially  the  same  time 
as  the  transactions  which  they  purported  to  reflect? 

A.  They  were  up  to  a  point.  After  the  first  of 
the  year  Mr.  Harrison  began  making  entries  on 
working  sheets  and  was  not  transferring  them  to 
the  ledger,  which  he  had  not  succeeded  in  set- 
ting uyj. 

Although  we  had  the  rough  ledger  set  up  he  con- 
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tinued  to  use  working  sheets  and  pencil  notations, 
which  I  changed  when  we — when  Mr.  Harrison  was 
terminated,  when  his  work  with  us  was  terminated, 
and  within  a  short  period  we  got  everything  in 
order  and  brought  it  up  to  date. 

Q.  About  when  were  the  entries  made  by  Mr. 
Harrison,  on  the  work  sheets  you  have  mentioned, 
transferred  to  the  original  books  of  account? 

A.    In  February. 

Q.    1954?  A.    Correct. 

Q'.  Calling  your  attention  now  to  Schedule  C  at- 
tached to  your  Report  and  Petition,  which  Schedule 
is  headed  "Disbursements  Made  by  the  Receiver  as 
Directed  by  the  Court  Covering  Liabilities  Incurred 
Prior  to  February  28,  1954,  but  Not  Paid  Until 
After  That  Date",  who  prepared  that  [38]  Sched- 
ule, if  you  know? 

A.    Mrs.  Hallberg  and  Miss  Findeisen. 

Q.  Was  that  Schedule  also  prepared  on  the  basis 
of  the  books  of  account  kept  by  the  receivership? 

A.  Books  of  account,  the  invoices  that  came  in 
and  records  that  we  had  there  in  the  office. 

Q.  With  reference  to  this  caption  on  Schedule  C, 
"Disbursements  Made  by  the  Receiver  Covering 
Liabilities  Incurred  Prior  to  February  28,  1954,  but 
Not  Paid  Until  After  That  Date",  why  were  the 
items  listed  on  this  Schedule  not  paid  until  after 
February  28,  1954? 

A.  We  hadn't  received  a  lot  of  the  invoices  on 
these,  on  the  items  represented  in  this  Schedule, 
until  after  February  28th.  And  we  paid  those  from 
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moneys  we  had  on  hand  after  a  discussion  with  you 

and  Judge  Tolin,  and  they  were  later  paid. 

Q.  Is  it  a  fact  that  the  items  listed  on  Sched- 
ule C  are  items  reflecting  materials  delivered  or 
services  rendered  to  the  receivership  on  or  prior 
to  February  28,  1954?  A.     They  are. 

Q.  Now,  with  reference  to  the  phrase  in  the 
title  to  the  Schedule,  "As  Directed  by  the  Court", 
did  you  have  any  conversation  with  the  court  in 
regard  to  the  payment  of  those  items? 

A.    I  did.  [39] 

Q.  Will  you  please  state  when  that  conversation 
took  place? 

A.  That  conversation  took  place  either  the  Sun- 
day following  the  termination  of  the  receivership  or 
the  week  following.  I  believe  it  was  on  the  Sunday, 
the  28th  of  February. 

Q.  Perhaps  I  can  refresh  your  recollection,  Mr. 
Hallberg.  Do  you  recall  that  I  came  down  to  visit 
you  and  Mrs.  Hallberg  at  Corona  Del  Mar  for  a 
Sunday  of  golf  at  your  home  ?  A.    Yes. 

Q.  Do  you  recall  that  I  visited  you  there  on 
Sunday,  March  7th? 

A.  Yes,  Sunday,  March  7th,  because  you  were 
there  at  the  time  I  talked  to  the  Judge. 

Q.  This  conversation  you  had  with  the  court, 
was  that  in  person  or  over  the  telephone? 

A.     It  was  over  the  telephone. 

O.  Please  state  what  was  said  with  reference 
to  the  payment  of  these  items  listed  on  Schedule  C  ? 

A.     There  are  a  niunber  of  items  there  that  were 
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indebtedness  incurred  during  the  month  of  Febru- 
ary and  which  I  felt  I  was  personally  responsible 
for.  I  phoned  Judge  Tolin  and  asked  him  whether 
I  should  go  ahead  and  pay  these  bills  with  the 
moneys  I  had  on  hand.  He  so  advised  me. 

Q.  When  you  say  ''he  so  advised  me",  did  he 
advise  you  [40]  to  pay  them? 

A.    He  advised  me  to  pay  them. 

Q.  Now,  directing  your  attention  to  Schedule  D 
annexed  to  your  Report  and  Petition,  which  is 
headed,  ''List  of  all  Known  Creditors  of  the  Former 
Richman  Trust  with  Names,  Addresses  and 
Amounts  of  Claims,  including  both  Specific  and 
Contingent  Claims,  as  of  March  10,  1954,"  who,  if 
you  know,  prepared  that  Schedule? 

A.    Mrs.  Hallberg  and  Miss  Findeisen. 

Q.  Was  that  Schedule  also  prepared  on  the 
basis  of  the  entries  made  in  the  original  books  of 
account  kept  by  the  Receiver? 

A.  I  do  not — Inasmuch  as  we  were  operating 
these  books  on  a  cash  basis,  I  do  not  believe  they 
are  reflected  in  the  records.  The  only  time  they  get 
into  the  record  is  when  you  pick  them  up  as  an 
accrual  or  pay  them  by  cash. 

Mr.  Whyte :  At  this  time,  having  laid  the  found- 
ation, I  believe,  for  the  admission  in  evidence  of 
the  "First  and  Final  Report  of  Receiver  and  Peti- 
tion for  Allowance  of  Fee  to  Receiver"  filed  herein 
on  March  18,  1954,  I  now  offer  in  evidence  that 
document. 

Mr.  Enright:    Objection  is  made  to  the  pleading. 
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the  first  14  pages  of  pleading.  There  is  no  objec- 
tion made  to  the  Schedules  themselves,  itemization. 

The  Court:  The  Schedules  will  be  received.  The 
first  [41]  pages  being  largely  pleading  matter,  I 
think  we  had  better  not  receive  them, 

Mr.  Whyte:  May  I  address  the  court  for  a  mo- 
ment in  that  connection? 

The  Court:    Yes. 

Mr.  Whyte:  I  believe  the  witness  has  testified 
that  each  and  all  of  the  matters  alleged  in  the  first 
14  pages,  except  as  to  those  matters  on  information 
and  belief,  about  which  he  testified  separately,  are 
true,  and  that  he  was  now  able  to  testify  here  on 
the  witness  stand,  under  oath  and  subject  to  cross 
examination,  that  each  and  all  of  those  matters  set 
out  are  true  as  of  his  own  knowledge. 

He  has  further  testified  that  each  and  all  of  the 
matters  set  forth  in  that  Report  and  Petition,  on 
information  and  belief,  that  he  is  willing  to  swear 
today  on  the  witness  stand,  under  oath,  subject  to 
cross  examination,  are  true  according  to  his  best 
information  and  belief. 

It  seems  to  me  that  that  furnishes  a  foundation 
for  the  admission  in  evidence  of  eveiything  men- 
tioned in  the  Report.  Otherwise,  I  would  have  to 
ask  him  about  each  individual  item  separately. 

The  Court:  I  think  it  does.  Of  course,  it  does 
contain  many  things  which  are  semi-argumentative 
and  does  state  a  number  of  conclusions,  but  it  is 
a  report.  It  is  a  report  from  an  officer  of  the  court 
to  the  court.  [42] 
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I  will  reverse  myself,  Mr.  Enright.  I  think  the 
whole  thing  is  admissible.  It  will  be  received. 

Mr.  Whyte:  Thank  you,  your  Honor.  I  should 
like  to  ask  some  questions  concerning  the  number 
of  individual  apartments  and  the  range  of  rentals 
at  each  of  the  five  apartment  houses  which  form 
the  principal  part  of  the  assets  of  the  former  Rich- 
man  trust. 

Q.  (By  Mr.  Whyte) :  First,  with  reference  to 
the  Canterbury  Apartment  Hotel,  located  in  Holly- 
wood, California,  are  you  able  to  state  how  many 
individual  apartments  were  contained  in  that  apart- 
ment hotel? 

A.    May  I  look  at  a  note  I  have? 

Q.     Surely,  you  may  refresh  your  recollection. 

A.     The  first  one  is  the  Canterbury. 

Q.     That  is  true. 

A.  90  apartments.  They  range  from  $65.00  to 
$175.00. 

Q.  By  that  you  mean  that  the  lowest  apartment, 
lowest-priced  apartment  at  the  Canterbury  rents  for 
$65.00  and  the  highest-priced  apartment  rents  for 
$175.00?  A.     That  is  correct. 

Q.  Next,  with  reference  to  the  Fountain  Manor 
Apartment  Hotel,  located  in  Los  Angeles,  Cali- 
fornia, are  you  able  to  state  how  many  individual 
apartments  are  contained  in  that  building? 

A.  There  are  91  apartments,  and  those  rents 
range  [43]  approximately  from  $65.00  to  $135.00. 

Q.  Will  you  please  give  us  the  same  informa- 
tion with  regard  to  the  Oliver  Cromwell,  the  West- 
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ern  Arms  and  the  LaLoma  Apartment  Hotels,  all 

located  in  Los  Angeles,  California? 

A.  The  Oliver  Cromwell  has  94  and  their  rates 
range  from  $45.00  to  approximately  $115.00. 

The  Western  Arms,  76  apartments,  and  approxi- 
mate range  is  from  $50.00  to  $95.00. 

LaLoma,  55  apartments,  with  the  approximate 
range  of  $45.00  to  $57.57. 

Q.  As  to  each  of  the  five  apartment  houses,  is  it 
your  testimony  that  those  rental  ranges  which  you 
have  mentioned  are  approximate  figures? 

A.    Yes,  because — Well,  they  are. 

Q.  Mr.  Hallberg,  during  your  tenure  of  office 
as  Receiver,  did  each  of  the  five  apartment  build- 
ings have  a  separate  resident  manager? 

A.    They  did. 

Q.  What  compensation,  if  any,  did  those  sepa- 
rate resident  managers  receive  from  the  trust  es- 
tate? 

A.     They  were  paid  a  salary  plus  an  apartment. 

Q.  Were  those  managers  subject  to  your  direc- 
tion and  control  as  Receiver  of  the  properties  con- 
stituting the  foTOier  Richman  trust? 

A.     They  were.  [44] 

The  Court :  How  were  they  paid  ?  Of  course,  Mr. 
Hallberg  don't  know  how  those  managers  were 
paid  prior  to  the  trust. 

Did  the  trust  bear  the  expense  or  did  that  come 
out  of  the  fee  that  was  paid  to  Mr.  Richman? 

Mr.  Enright:     The  trust  paid  their  expense,  the 
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same  identical  arrangement  as  carried  on  by  the 

Receiver;  no  change  at  all  by  the  Receiver. 

The  Court:     Thank  you. 

Q.  (By  Mr.  Whyte) :  During  your  tenure  of 
office  as  Receiver  were  you  responsible  for  the  em- 
ployment of  personnel  and  their  discharge,  if  that 
became  necessary?  A.    I  was. 

Q.  Did  you  find  it  necessary  on  any  occasion  to 
discharge  an  agent  or  employee  of  the  receiver- 
ship? A.    Yes,  I  discharged  Mr.  Harrison. 

Q.  During  the  course  of  your  tenure  of  office 
as  Receiver,  were  you  charged  with  the  duty  of 
planning  the  accumulation  of  moneys  from  the  re- 
ceivership properties  to  meet  substantial  current 
obligations,  such  as  taxes  or  insurance? 

A.  I  took  over  the  properties,  and  there  was 
a  question  whether  or  not  we  would  be  able  to  meet 
the  tax  payment  that  had  to  be  made  in  December. 
We  succeeded  in  meeting  the  payment,  and  although 
it  left  us  very  short  for  operating  moneys,  we  man- 
aged to  carry  on.  [45] 

Q.  Did  you  then  plan  the  accumulation  of 
moneys  from  the  receivership  in  the  form  of  rents 
from  these  apartment  houses  or  other  properties  in 
such  a  way  as  to  meet  current  obligations  of  the 
receivership  as  they  became  due? 

A.  As  much  as  we  were  a  little  short  on  cash, 
we  had  to  plan  everything. 

Q.  What,  if  anything,  did  you  do  about  the  in- 
surance policies  covering  the  five  apartment  build- 
ings ? 
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A.  Well,  insurance  policies  that  were  in  force 
were  allowed  to  continue.  When  a  policy  expired 
I  placed  the  insurance  with  a  company  who  had 
a  lower  rate  by  10  per  cent  over  the  standard  rate, 
plus  a  dividend  of  approximately  25  per  cent,  which 
would  be  rebated  or  the  dividends  would  be  paid 
to  the  receivership  or  the  trust  at  the  expiration  of 
those  policies. 

Q.  What  type  of  an  insurance  policy  was  that, 
Mr.  Hallberg? 

A.    Those  are  fire  insurance  policies. 

Q.  Did  you  negotiate  a  new  fire  insurance  policy 
with  this  company  you  have  mentioned  on  all  of 
the  apartment  buildings  in  the  trust  estate? 

A.  No,  sir,  I  placed  it  with  the  LaLoma  and  also 
for  the  Oliver  Cromwell. 

Q.  What,  if  anything,  did  you  do  with  reference 
to  the  compensation  insurance  policies  covering  the 
respective  [46]   apartment  buildings'? 

A.  The  policy  had,  or  the — yes,  the  policy  had 
been  issued  and  a  payment  made.  I  stopped  the 
payment  on  the  check  with  the  full  knowledge,  or, 
the  full  knowledge  of  the  insurance  broker,  because 
it  included  some  items  that  were  Mr.  Richman^s 
personal  items;  we  rewrote  it. 

Q.    What  items  were  those? 

A.  Oh,  I  think  there  was  an  automobile  con- 
nected with  it  and  some  servants. 

Q.  Are  you  telling  us  that  some  of  Mr.  Rich- 
man's  domestic  servants  and  his  automobile  and 
other  personal  items  were  included  in  the  compen- 
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sation  policy  covering  one  or  more  of  these  five 
apartment  buildings  at  the  time  you  took  over  this 
receivership  % 

A.  Those  items  had  to  be  taken  out  and  we  re- 
wrote the  policy,  and  it  was  placed  with  the  same 
broker. 

Q.  When  you  say  ' 'placed  with  the  same  brok- 
er", by  that  you  mean  a  new  policy  was  written 
with  the  same  company  and  broker  as 

A.     That  is  correct. 

Q.    previously?  A.     That  is  correct. 

Q.  As  to  each  of  these  questions  I  am  directing 
to  you,  regarding  what  you  did  in  connection  with 
the  receivership,  are  you  answering  as  to  something 
that  you  did  in  person,  [47]  Mr.  Hallberg,  and  not 
through  an  agent  1 

A.    What  are  you  referring  to? 

Q.  For  instance,  when  I  have  asked  you  about 
these  insurance  negotiations  that  you  had,  did  you 
do  that  personally? 

A.     Yes,  I  did  that  personally. 

Q.  Now,  did  you  inspect  the  five  apartment 
buildings  from  time  to  time,  to  detennine  if  their 
physical  plants  were  in  good  working  order? 

A.  I  certainly  did  inspect  them,  and  as  far  as 
I  could  ascertain,  I  checked  the  physical  property. 

Q.  When  you  say  you  checked  the  physical 
property,  what  do  you  mean?  Did  you  look  at  the 
boilers  ? 

A.  I  went  down  to  the  boilers,  refrigeration 
equipment  and  structures. 


284        Frederick  I.  Richman,  Etc.,  et  al.,  vs. 

(Testimony  of  Roy  E.  Hallberg.) 

Q.    Did  you  look  at  the  water  heaters? 

A.    Looked  at  the  water  heaters,  yes. 

Q.    Did  you  look  at  the  basements'? 

A.     I  certainly  did. 

Q.  Did  you  examine  any  of  the  vacant  apart- 
ments to  see  if 

A.  I  certainly  did.  I  visited  many  a  vacant 
apartment. 

Q.  You  did  that  with  reference  to  all  five  of  the 
apartment  houses? 

A.  I  was  in  vacant  apartments  in  all  five  build- 
ings. [48] 

Q.  Did  you  examine  the  boilers,  the  refrigera- 
tion systems,  the  heaters  and  the  basements  in  all 
the  five  apartment  buildings? 

A.    I  certainly  did. 

Q.  What,  if  anything,  did  you  do  with  refer- 
ence to  the  repair  of  refrigeration  equipment  at 
the  Western  Arms? 

A.  Western  Arms,  about  the  middle  of  January 
— I  am  not  positive  of  the  exact  date  at  this  time — 
they  had  a  box  that  refused  to  operate,  turned  cold. 
The  manager,  as  she  had  been  instructed,  called  the 
California  Refrigeration  Company.  The  California 
Refrigeration  Company  had  been  handling  the 
buildings  for  quite  some  time  prior  to  my  taking 
over,  and  they  went  to  work  on  it  and  they  worked 
all  day. 

Mrs.  Hallberg  was  on — ^in  the  building  twice  dur- 
ing that  day  and  spoke  to  them. 
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Mr.  Enright:  May  it  please  the  court,  I  assume 
the  witness 

Q.  (By  Mr.  Whyte)  :  I  am  asking  for  what  you 
did,  Mr.  Hallberg. 

The  Court:  Yes.  We  can't  take  from  you  what 
Mrs.  Hallberg  said. 

Mr.  Enright:  I  assume  that  the  witness  has  so 
far  testified  what  he  actually  did  or  saw.  If  not,  I 
would  prefer  that  his  testimony  be  stricken. 

Q.  (By  Mr.  Whyte) :  Proceed,  Mr.  Hallberg, 
and  confine  [49]  yourself  to  what  you  did  or  saw 
personally. 

A.  The  report  came  in  to  me  that  evening  that 
we  were  having  difficulty  with  that  building.  I  was 
told  that  the  refrigeration  people  were  on  the  job. 

The  following  morning  I  found  that  they  had 
let  all  the  gas  out  of  the  refrigeration  system.  It 
is  a  flooded  system.  Why  they  let  all  the  gas  out 
— Well,  that  is  really  a  question. 

It  seems  to  be  a  difference  of  opinion  as  to  the 
respective  merits  of  emptying  all  the  gas  out,  al- 
though some  companies  will  pump  the  gas  into  a 
receiver  and  retain  it  and  let  it  back  into  the  sys- 
tem again. 

I  found  out  that  the  men  who  were  repairing  it 
had  choked  off  or  had  cut  out  about  eight  boxes 
before  they  finally  had  the  entire  system  down.  And 
I  also  found  out  that  the  manager  of  the  building 
had  overheard  the  telephone  conversations  between 
the  workman  and  his  office.  Apparently,  he  didn't 
know  what  to  do  with  it. 
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I  got  that  information  the  following  morning. 
And  the  manager  of  that  apartment  building  had 
called  in  another  refrigeration  company,  to  check 
and  see  what  could  be  done. 

In  the  meantime  the  original  company,  Califor- 
nia, had  given  us  an  estimate  of  approximately 
$900.00  to  repair  the  system,  without  giving  us  a 
guaranty.  The  other  firm  said  they  could  get  that, 
could  get  this  in  working  order  at  a  [50]  good  deal 
lower  cost,  and  I  gave  them  instiiictions  to  go 
ahead. 

The  first  company  wanted  to  do,  wanted  to  know 
what  to  do,  and  I  had  a  conference  with  both  of 
them,  with  both  refrigeration  companies,  and  I  told 
the  second  one,  whose  name  I  believe  is  the  Nor- 
mandie  Refrigeration  Company,  to  go  ahead  and 
finish  the  job  at  a  considerably  lower  figure  and 
without  having  the  system  tied  up  for  the  length 
of  time  the  first  company  said  they  would  do  it, 
they  would  have  to  have  it  tied  up. 

Q.  On  this  matter  of  your  inspection  of  the 
boilers,  the  refrigeration  system,  the  water  heaters 
and  the  basements,  physical  plants,  vacant  apart- 
ments at  these  different  apartment  buildings,  were 
you  familiar  with  the  workings  of  that  type  of 
physical  plant  from  any  previous  experience  which 
you  had  had?  A.     Oh,  yes. 

Q.  Will  you  state  what  experience  had  qualified 
you  for  an  appraisal  of  the  operation  of  that  phys- 
ical part  of  the  building? 

A.     Every  one  of  the  buildings  we  had  in  Chi- 
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cago,  when  we  were  operating  a  receivership,  had 
boilers,   heating  plants,   hot  water  boilers,   and   I 
think  I  had  a  fair  working  knowledge  of  the  plants. 

Q.  Are  the  buildings  which  you  operated  in  Chi- 
cago, [51]  that  you  have  just  averted  to,  are  those 
the  buildings  in  connection  with  the  receivership  in 
1931  of  a  particular  bank  in  Chicago,  which  you 
referred  to  in  your  deposition? 

A,     That  is  correct. 

Q.  Did  you  do  anything  about  changing  the  ac- 
counting system  which  had  been  established  and 
maintained  under  Mr.  Richman's  regime? 

A.  Yes,  I  did.  I  tried  to  set  up  a  system  whereby 
we  could  have  direct  comparisons,  one  building 
against  the  other,  for  a  period  of  months,  and  also 
cross  reference  of  your  checks,  so  that  they  could 
be  traced  very  quickly  through  your  records,  book 
records,  and  the  name  of  the  account  to  whom  you 
paid,  or  the  account  to  whom  the  checks  were  is- 
sued. 

It  was  a  little  confusing  to  try  to  locate  bills 
that  have  been  paid  prior  to  December  1st  in  the 
method  they  were  kept.  The  bills  were  supposedly 
clipped  together  for  a  given  building,  but  often- 
times a  service  was  rendered  to  two  or  three  build- 
ings and  if  you  wanted  to  find  out  which  building 
— if  you  tried  to  find  a  bill  for  a  given  building, 
if  it  happened  to  be  in  conjunction  with  the  pay- 
ment of  another  building,  you  had  considerable 
difficulty  looking  some  of  those  bills  up. 

I  changed  that  so  it  would  be  more  easily  found, 
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and  we  set  up  a  record  system  which  I  think  was 
quite  adequate  and  simple,  and  gave  a  lot  of  in- 
formation, without  an  awful  lot  [52]  of  research, 
if  I  may  call  it  that  in  the  record. 

Q.  Can  you  be  a  trifle  more  specific  on  this 
point:  Is  it  the  fact  that  under  the  accounting  sys- 
tem kept  by  Mr.  Richman  that  the  profit  and  loss 
of  the  entire  five  apartment  buildings  was  reflected 
as  a  Avhole  only,  or  were  you  able  to  tell  from  the 
accounts  kept  by  Mr.  Richman  what  was  the  profit 
and  loss  from  each  individual  apartment  building? 

A.  It  would  take  quite  a  bit  of  work  to  get  that 
information  out.  You  would  have  to  analyze  the 
accounts  first. 

Q.  When  you  changed  the  accounting  system  in 
the  manner  you  have  described,  was  it  possible  to 
tell  easily  and  quickly  what  profit  or  what  loss  had 
been  sustained  from  each  individual  apartment 
building  ? 

A.  Yes,  with  one  exception.  There  was  a  ques- 
tion as  to  whether  certain  expenditures,  which  had 
been  carried  into  the  improvement  account,  should 
have  been  classed  as  improvements.  I  know  why  it 
was  done,  but  from  purely — from  a  truly  account- 
ing standpoint  some  of  the  expenditures  were  vn'it- 
ten  into  the  improvement  accoimt,  which  I  per- 
sonally do  not  believe  should  have  been  placed  in 
that  account. 

I  know  why  it  was  done.  There  was  a  reason  for 
it.  But  because  of  that  you  would  have  a  little  dif- 
ficulty arriving  at  a  quick  decision  as  to  the  amount 
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of  profit  and  loss,  because  some  of  the  expenditures 

for  painting  and  things  like  [53]  that  definitely,  in 

my  opinion,  were  expense  and  should  not  have  been 

capitalized. 

Q.  Then  can  you  briefly  summarize  for  us,  in  a 
few  words,  the  advantages  which  accrued  from  your 
system  of  bookkeeping  instituted  under  your  re- 
gime as  Receiver,  as  compared  with  the  system  of 
]]sookkeeping  you  found  when  you  took  office? 

What  were  the  advantages  that  were  obtained 
through  the  change  in  accounting  you  instituted? 

A.  Well,  I  believe  that  with  my  system — of 
course,  in  two  months  you  are  not  going  to  be  able 
to  tell  much,  but  over  a  period  of  time  these  rec- 
ords would  have  reflected  a  comparative  month-by- 
month  report  of  the  operation  of  this  individual 
building. 

Actually,  what  you  want  records  for  is  to  be  able 
to  see  whether  you  are  making  money  on  the  in- 
dividual buildings,  to  see  whether  or  not  it  is  eco- 
nomically feasible  or  sound,  to  see  from  an  eco- 
nomic point  of  view  you  are  working  in  the  right 
direction,  so  you  are  making  money. 

Q.  Did  you  instruct  the  bookkeepers,  Mr.  Har- 
rison and  Miss  Findeisen,  in  regard  to  the  method 
of  setting  up  the  new  accounting  system? 

A.  I  had  a  little  difficulty  getting  Mr.  Harrison 
to  see  how  this  should  have  been  handled.  He 
finally  agreed  it  probably  was  a  better  way  of  han- 
dling it,  but  he  had  a  habit  of  making  all  his  en- 
tries   [54] 
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Q.    Mr.  Hallberg, A.    Pardon  me. 

Q.    We  want  to  keep  this  responsive. 

A.    All  right. 

Q.  My  question  was,  did  you  instruct  Mr.  Har- 
rison and  his  successor.  Miss  Findeisen,  in  the  mat- 
ter of  setting  up  and  maintaining  this  new  book- 
keeping system,  which  you  have  mentioned? 

A.    I  did. 

Q.  During  the  course  of  the  receivership,  did 
you  personally  ever  assist  actively  in  the  bookkeep- 
ing duties'?  A.    I  did. 

Q.  What  training  and  experience  had  you  had 
with  regard  to  bookkeeping? 

A.  Well,  I  worked  for  J.  L.  Maulpey  when  I 
was  going  to  school,  doing  public  accounting. 

Q.    What  did  you  major  in  at  college? 

A.  I  was  in  the  school  of  business  administra- 
tion. 

Q.    At  what  school? 

A.    Northwestern  University. 

Q.    What  degree  did  you  receive  there? 

A.    Bachelor  of  Science  and  Commerce. 

Q.    What  year  did  you  receive  that? 

A.    1927. 

Q.  During  this  course  of  receivership  in  Chi- 
cago you  [55]  mentioned,  did  you  have  anything 
to  do  with  the  books  governing  the  operation  of 
the  various  properties  in  that  receivership? 

A.    I  did. 

Q.    What  was  your  connection  with  those  books? 

A.    I  helped  set  up  the  original  accounts,  the 
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original  records,  and  had  a  full  time  bookkeeper 

who  carried  it  on. 

Mr.  Whyte:  In  order  that  the  record  may  be 
complete,  I  think  this  is  as  good  a  time  as  any  to 
offer  in  evidence  the  whole  of  Mr.  Hallberg's  dep- 
osition, pursuant  to  Rule  26  of  the  Federal  Rules 
of  Civil  Procedure.  I  so  offer  the  entire  deposition 
in  evidence  at  this  time. 

The  Court :    Have  you  had  a  chance  to  look  at  it  ? 

Mr.  Enright:  No,  I  did  not  have  a  chance  dur- 
ing the  noon  recess.  I  understood  it  was  offered 
earlier  subject  to  my  making  a  motion  as  soon  as  I 
have  a  chance  to  examine  it. 

The  Court:  You  wish  to  have  an  opportunity  to 
read  it  further  before  the  court  rules  on  the  offer? 

Mr.  Enright:    Yes,  I  would,  your  Honor. 

The  Court:  All  right.  We  will  take  the  offer  of 
the  deposition  under  submission. 

Mr.  Whyte:  Thank  you,  your  Honor.  May  I 
state  that  I  will  be  through  with  Mr.  Hallberg's 
direct  examination  shortly. 

I  would  like,  if  possible,  to  put  on  an  expert  wit- 
ness as  to  the  reasonable  value  of  his  services,  who 
is  here  in  the  courtroom,  if  Mr.  Richman  would 
waive  his  cross  examination  [56]  of  Mr.  Hallberg, 
until  after  the  expert  has  testified. 

Mr.  Enright:    Yes. 

Mr.  Whyte:  Would  that  be  convenient,  Mr.  En- 
right, to  you? 

Mr.  Enright:    Well,  I  will  convenience  you. 

Mr.  Whyte:     So  I  offer  the  deposition  for  the 
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purpose  of  having  the  foundation  in  the  evidence 
for  the  testimony  of  the  expert  witness  whom  I 
will  put  on  a  few  minutes,  as  to  the  reasonable  value 
of  the  services. 

I  would  like,  if  possible,  to  have  that  deposition 
in  subject  to  whatever  motion  to  strike  the  court 
may  wish  to  entertain. 

The  Court:  Under  these  circumstances,  we  all 
know  this  Rule  26  will  make  some  part  of  this 
deposition  proper,  and  probably  all  of  it;  I  don't 
know. 

So  it  will  be  admitted  subject  to  a  motion  to 
strike.  By  motion  to  strike,  we  can  then  weed  out 
the  extraneous  parts  of  it. 

Mr.  Whyte:     Thank  you. 

Q.  (By  Mr.  Whyte) :  Did  you  petition  this 
court  for  authority  to  pay  Christmas  bonuses  to 
the  employees  of  the  former  Richman  trust? 

A.    I  did. 

Q.    Was  that  petition  granted? 

A.    It  was.  [57] 

Q.  Did  you  distribute  bonus  checks  to  those — 
Now,  when  I  say  "you" — Did  your  bookkeeper  dis- 
tribute bonus  checks  to  those  employees  pursuant 
to  the  granting  of  that  petition? 

A.     They  were  distributed,  yes. 

Q.  Did  you  also  petition  this  court  for  authority 
to  renovate  individual  apartments  in  each  of  the 
five  apartment  houses?  A.    I  did. 

Q.    Did  you  appear  in  court  personally  upon 
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the  hearing  of  that  petition  and  testify  from  the 

witness  stand?  A.    I  did. 

Q.  Was  that  petition  for  authority  to  renovate 
individual  apartments  granted?  A.    It  was. 

Q.  Pursuant  to  the  granting  of  that  petition, 
did  you  personally  carry  out  a  program  of  limited 
renovation?  A.     I  did. 

Q.  Will  you  tell  us  what  you  did  in  that  re- 
gard? 

Mr.  Enright:  I  assume  the  question  is  what  he 
did  personally? 

Mr.  Whyte :    That  is  right. 

The  Witness:  I  directed  that  certain  of  the  va- 
cant apartments  that  were  pretty  well  worn,  shall 
we  say,  be  redecorated — not  along  the  lines  they  had 
been  painted —  [58]  but  to  make  them  a  little  bit 
more  colorful,  and  to  repair  some  of  the  broken 
tiles  in  some  of  the  buildings.  We  had  a  lobby 
that  had  to  be  painted,  and  matters  similar  to  that. 

Q.  (By  Mr.  Whyte) :  Did  you  ever  check  the 
rentals  in  the  neighborhood  of  any  of  these  apart- 
ment buildings?  A.    I  did. 

Q.  In  what  particular  neighborhoods  did  you 
make  a  check  of  comparative  rentals? 

A.  Out  around  the  Western  Arms  and  the  Oliver 
Cromwell.  Also  up  at  the  Fountain  Manor. 

Q.  Please  tell  the  court  what  you  personally  did 
in  checking  the  rentals  in  the  neighborhood  of  the 
Western  Arms. 

A.  I  went  in  to  one  building  south  of  the  West- 
em  Arms  and  found  it  to  be  occupied  by  colored, 
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about  two  blocks  south,  maybe  a  long  block  south. 
And  there  is  a  building  directly  behind  it,  and  I 
went  in  there  and  checked  the  rentals  there. 

Q.  All  right.  Tell  us  what  you  did  with  respect 
to  checking  the  rentals  in  the  neighborhood  of  the 
Oliver  Cromwell. 

A.  I  went  into  buildings  on  the  street  and  the 
street  behind,  both  near  to  Wilshire  and  north  of 
the  building,  on  streets  adjacent  to  Normandy. 

Q.  When  you  say  you  went  in  those  buildings, 
did  you  ascertain  what  rents  were  being  charged 
at  those  locations'?  A.     That  is  right.  [59] 

Q.  Please  tell  us  what  you  personally  did  in 
regard  to  appraising  the  rentals  in  the  neighbor- 
hood of  the  Fountain  Manor. 

A.  I  went  in  one  building  south  there.  I  di- 
rected Mrs.  Hallberg  to  check  some  of  the  others 
in  the  area.  And  we  got  a  fair  idea  of  that  locality. 

Q.  Did  you  do  anything  in  regard  to  the  tax 
returns  to  be  filed  by  the  receivership  estate? 

A.    Yes.  That  is  the  fiduciary  return. 

Q.  Please  tell  us  what  you  did  in  that  connec- 
tion toward  preparing  and  filing  that  return. 

Mr.  Enright:  To  which  objection  is  made  on  the 
ground  the  return  is  the  best  evidence.  Apparently, 
there  is  some  uncertainty  whether  the  return  is 
available  any  more. 

The  Court:  What  he  did  with  respect  to  prep- 
aration of  it  would  bear  upon  the  service  he  rend- 
ered. Objection  overruled. 

The  Witness :    I  went — made  two  calls  on  the  De- 
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partment  of  Internal  Revenue.  Miss  Brun  was  con- 
tacted, who  is  in  charge  of  the  particular  depart- 
ment, and  she  made  the  suggestion  that  the  return 
be  carried  out  along  the  manner  of  previous  re- 
turns; that  was  done. 

Q.  (By  Mr.  Whyte) :  Directing  your  attention 
to  Schedule  B  attached  to  your  Report  and  Peti- 
tion for  Fees,  can  you  point  out  to  us  on  this 
Schedule  whether  it  reflects  the  total  or  gross  re- 
ceipts received  from  receivership  properties  [60] 
during  the  three-month  period  of  your  receiver- 
ship? 

A.  Inasmuch  as  these — as  the  buildings  are  op- 
erated on  a  cash  basis,  the  total  receipts  here  are 
the  amounts  of  money  we  received. 

Q.  On  page  2  of  Schedule  B  there  is  a  notation, 
"Total  Receipts  for  Period  from  December  1953 
to  and  including  February  28,  1954".  And  following 
that  there  is  a  breakdown  for  the  Canterbury, 
Fountain  Manor,  LaLoma,  Oliver  Cromwell,  West- 
ern Arms,  Other,  and  then  a  total  figure  of  $94,- 
153.59. 

What  does  that  figure,  which  I  have  just  quoted, 
reflect? 

A.  That  reflects  the  receipts  during  the  three- 
month  period. 

Q.  Does  that  figure  include  the  rentals  for  Feb- 
ruary 26th,  27th  and  28th  from  one  or  more  of  the 
five  apartment  houses? 

A.  Well,  without  the  records  it  is  pretty  hard 
to  state  at  this  time  whether  some  of  these  rents 
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were  received  on  the  last  day  of — ^that  we  collected 
rents  were  for  the  month  following  or  whether  they 
were  for  that  month  and  a  little  bit  delinquent  in 
coming  in. 

Q.  Mr.  Hallberg,  you  operated  on  a  cash  re- 
ceipts and  disbursements  basis,  did  you  not? 

A.    Yes. 

Q.  Then  this  figure  $94,153.59  represents  cash 
[61]  actually  received  during  the  three-month  pe- 
riod of  the  receivership,  is  that  correct,  sir? 

A.     That  is  correct. 

Q.  Do  I  understand  your  testimony  to  be  you 
cannot  state  definitely  at  this  time  whether  that 
total  includes  the  rents  from  the  five  apartment 
houses  or  one  or  more  of  them  for  February  26th, 
27th  and  28th? 

A.    No,  it  would  be  pretty  hard  to  tell. 

Mr.  Whyte:  I  have  no  further  questions  for  the 
direct  examination  of  Mr.  Hallberg,  your  Honor. 

The  Court :  Then  we  will  take  a  brief  recess,  after 
which  we  will  hear  your  expert  witness,  and  then 
return  to  Mr.  Hallberg  for  a  cross  examination. 

Mr.  Whyte:    Thank  you. 

(Witness  temporarily  withdrawn.) 

The  Court:    We  will  take  a  10-minute  recess. 
(Short  recess  taken.) 

Mr.  Whyte :    I  have  one  or  two  short  questions  to 
ask  Mr.  Hallberg,  if  I  could  recall  him,  please. 
The  Court:    Yes. 
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called  as  a  witness  in  his  own  behalf,  having  been 
previously  duly  sworn,  resumed  the  stand  and  testi- 
fied further  as  follows:  [62] 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Whyte) :  Immediately  before  the 
recess  I  asked  you  whether  or  not  the  rents  for 
February  26th,  27th  and  28th  were  included  in  this 
total  receipts  figure  of  $94,153.59  shown  on  Sched- 
ule B  attached  to  your  report,  and  I  understood 
you  to  testify  that  you  could  not  be  certain  whether 
they  were  included  or  were  not  included. 

Calling  your  attention  to  a  footnote  on  the  second 
page  of  Schedule  B,  preceded  by  an  asterisk  and 
reading,  "Receipts  for  the  month  of  February  in- 
clude those  only  for  25  days",  does  that  refresh 
your  recollection  as  to  whether  or  not  February 
26th,  27th  and  28th  receipts,  rental  receipts  were 
included  in  the  figure  of  Ninety  Four  Thousand 
Odd  Dollars'? 

A.  The  three  days  you  refer  to  were  not  in- 
cluded in  these  figures,  and  the  asterisk  with  the 
explanation  there  takes  care  of  that.  That  was  in 
there  to  explain  it. 

Mr.  Whyte:    All  right.  No  further  questions. 
(Witness  temporarily  withdrawn.) 

Mr.  Whyte:    Mr.  Jefferson  Mann. 

JEFFERSON  A.  MANN 
called  as  a  witness  on  behalf  of  the  Receiver,  being 
first  duly  sworn,  testified  as  follows: 
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The  Clerk:  Please  be  seated.  Your  full  name, 
sir. 

The  Witness:    Jefferson  A.  Mann.  [63] 

Direct  Examination 

Q.  (By  Mr.  Whyte)  :  Where  do  you  reside,  Mr. 
Mann?        A.    In  Glendale,  California. 

Q.    What  is  your  business  address? 

A.  624  Security  Building,  510  South  Spring 
Street,  Los  Angeles. 

Q.    In  what  business  are  you  engaged? 

A.  I  am  a  licensed  real  estate  broker  and  real 
estate  appraiser. 

Q.  For  how  long  have  you  been  engaged  in  the 
State  of  California  in  real  estate  sales  or  activities 
connected  with  real  estate? 

A.  Since  1933,  which  is  21  years,  with  the  ex- 
ception that  prior  to  that  time  I  engaged  in  some 
real  estate  activities  on  my  own  account. 

Q.  Were  you  at  any  time  ever  connected  with 
R.  A.  Rowan  &  Co.?  A.    I  was. 

Q.  What  is  R.  A.  Rowan  &  Co.?  What  is  the 
nature  of  their  business? 

A.  R.  A.  Rowan  &  Co.  real  estate  concern, 
which  has  been  operating  for  over  50  years.  Their 
office  is  located  in  the  Rowan  Building  at  5th  and 
Spring  Streets,  Los  Angeles.  Their  principal  busi- 
ness is  the  sale,  leasing,  management  and  [64]  the 
insurance  business.  They  manage,  the  last  time  I 
heard  the  records,  some  fifty-five  hundred  units  of 
property  of  all  kinds.  They  specialize  particularly 
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in  income  properties  of  all  kinds,  and  industrial. 

Q.  Are  you  able  to  tell  us  how  R.  A.  Rowan 
&  Co.  companies  in  size  with  other  real  estate  com- 
panies in  the  city? 

A.  To  the  best  of  my  knowledge  they  are  the 
largest  management  company,  real  estate  manage- 
ment company  in  the  West.  I  think  they  are  second 
in  size  in  the  volume  of  sales  and  leases  in  the 
West. 

Q.    When  did  you  join  that  organization? 

A.    July  15,  1933. 

Q.  For  how  long  did  you  remain  in  their  em- 
ploy? 

A.  Until  September  of  1953,  with  two  excep- 
tions. In  1937  I  was  hired  by  the  General  Petroleum 
Corporation,  in  their  Real  Estate  Department,  for 
some  special  activity.  And  in  1939  I  returned  again 
to  Rowan  &  Co. 

In  1942  I  was  loaned  to  the  United  States  Gov- 
ernment, U.  S.  Corps  of  Engineers,  Real  Estate 
Division,  for  the  purpose  of  acquiring  various  prop- 
erties for  use  of  the  Army  during  the  war  period. 

I  returned  to  Rowan  &  Co.  in  December  of  1945 
and  continued  there  until  I  went  into  my  own  a^ 
tivities  in  September  of  1953.  [65] 

Q.  What  was  the  nature  of  your  duties  while 
you  were  employed  by  Rowan  &  Co.? 

A.  I  sold,  leased,  rented,  inspected,  appraised, 
obtained  management  properties.  I  am  also  a  li- 
censed  real   estate — insurance   solicitor.   My   chief 
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activities  were  the  sale,  leasing  and  appraising  of 

real  property. 

Q.  Can  you  tell  us  some  of  the  concerns  for 
whom  you  sold  or  appraised  or  leased  real  property 
in  this  area"? 

A.  I  have  appraised  property  for  various  gov- 
ernment bodies,  such  as  the  Federal  Housing  Au- 
thority, United  States  Government,  State  of  Cali- 
fornia, both  the  Highway  Di^asion  and  Finance 
Division,  Corporation  Commissioner,  the  R.F.C.,  the 
University  of  California. 

I  have  appraised  property  for  and  appeared  be- 
fore the  Income  Tax  Division,  testified  in  the  Supe- 
rior Court,  Federal  Court,  appraised  property  for 
the  Los  Angeles  Realty  Board,  Chamber  of  Com- 
merce, American  Red  Cross  and  various  banks, 
such  as  Security  Bank,  Citizens  National  Trust  & 
Savings  Bank,  Trust  Department,  and  for  the  bank 
itself,  and  Farmers  &  Merchants  Bank,  Wells  Fargo 
and  Union  Trust  Company  of  San  Francisco.  I 
have  appraised  for  various  oil  companies,  such  as 
the  General  Petroleum,  Texaco,  MacMillan  Petro- 
leum, Fullerton  Oil,  Century  Oil,  various  railroads, 
and  appraised  for  many  corporations. 

I  have  leased  or  sold  to  many  corporations.  I 
have  [66]  been  appointed  by  Superior  Court  as 
referee,  by  Superior  Court  Judge  Thurmand  D. 
Clarke.  I  have  appraised  various  estates,  such  as 
the  banking  estate  of  William  A.  Garland  Estate, 
the  Dory  Lankershim  Estate,  the  Lulabell  Lloyd, 
deceased  wife  of  Ralph  Lloyd,  and  the  Lankershim 
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Estate.  I  have  appraised  land  and  properties  for 

the  Rodeo   Land   &   Water   Company   of  Beverly 

Hills,  the  Janss  Investment  Company  of  Beverly 

Hills,  the  Janss  Real  Estate  Company  and  the  Auto 

Club    of    Southern    California,    and    many,    many 

others. 

Q.  You  mentioned  that  from  about  '42  to  1944 
you  were  with  the  United  States  Army  Engineers 
in  their  Real  Estate  Division? 

A.    That  is  correct. 

Q.  What  type  of  service  did  you  perform  for 
them? 

A.  The  acquisition  for  use  by  the  U.  S.  Govern- 
ment of  all  types  of  government  land  in  southern 
California,  south  of  San  Luis  Obispo,  Arizona,  Ne- 
vada, and  as  far  south  as  the  Mexican  line  in  Ari- 
zona, and  in  California.  That  constituted  all  types 
of  properties,  from  airport  landing  fields  to  small 
lots  for  use  of  ban^acks  or  balloon  sites,  large  ware- 
houses ;  all  types  of  properties. 

Q.  Are  you  familiar  with  apartment  buildings, 
Mr.  Mann?  A.    I  am. 

Q.     What  has  been  jowt  experience  with  them? 

A.  I  have  sold  large  apartments.  I  have  ap- 
praised a  [67]  number  of  them. 

Q.    Mr.  Mann,  please  assume  the  following  facts: 

On  November  30,  1953,  by  order  of  this  court, 
Roy  E.  Hallberg  was  appointed  Receiver  of  all 
the  real  and  personal  property  constituting  the  for- 
mer Richman  Trust.  On  December  2,  1953,  he 
posted  a  bond  in  the  sum  of  $75,000  to  insure  the 
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faithful  discharge  of  his  duties  as  Receiver.  On  or 
about  the  same  date  he  took  possession  of  the  fol- 
lowing properties  constituting  the  principal  assets 
of  the  former  Richman  Trust,  to  wit:  five  apart- 
ment houses,  being  the  Canterbury  Apartment 
Hotel  located  in  Hollywood,  California,  and  the 
Fountain  Manor  Apartment  Hotel,  the  Oliver 
Cromwell  Apartment  Hotel,  the  Western  Arms 
Apartment  Hotel  and  the  La  Loma  Apartment 
Hotel,  all  located  in  Los  Angeles,  California. 

The  Canterbury  Apartment  Hotel  contains  90  in- 
dividual apartments  whose  rents  range  from  ap- 
proximately $65.00  to  $175.00. 

The  Fountain  Manor  Apartment  Hotel  contains 
91  individual  apartments  whose  rents  range  from 
approximately  $65.00  to  $135.00. 

The  Oliver  Cromwell  Apartment  Hotel  contains 
94  individual  apartments  whose  rents  range  from 
approximately  $45.00  to  $115.00. 

The  Western  Arms  Apartment  Hotel  contains  76 
individual  apartments  whose  rents  range  from  ap- 
proximately $50.00  to  [68]  $95.00. 

The  La  Loma  Apartment  Hotel  contains  55  in- 
dividual apartments  whose  rents  range  from  ap- 
proximately $45.00  to  $57.50.  The  fair  market  value 
of  these  five  apartment  buildings  is  approximately 
$1,200,000.00. 

A  brief  summary  of  the  Receiver's  education  and 
previous  business  experience  is  as  follows: 

He  was  graduated  from  Northwestern  University 
in  1927  with  the  de.gree  of  Bachelor  of  Science  in 
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Commerce.  During  the  year  1931  he  managed  from 
40  to  50  buildings  of  different  types  ranging  from 
residences  up  to  large  apartment  buildings,  the 
largest  being  an  apartment  hotel  containing  60 
apartments,  in  connection  with  the  administration 
of  a  receivership  in  Chicago,  Illinois. 

He  was  later  employed  for  a  number  of  years 
by  the  Garrett  Company  in  New  York,  who  are 
grape  growers  and  vintners,  their  principal  office 
being  located  in  New  York,  N.  Y.  During  the  last 
three  or  four  years  of  his  employment  with  this 
concern,  which  ended  on  or  about  January  1,  1948, 
he  occupied  the  post  of  Eastern  Sales  Manager 
and  received  a  net  compensation  of  $40,000.00  per 
year. 

Shortly  after  January  1,  1948,  he  came  to  south- 
ern California  where  he  has  resided  continuously 
until  the  present  date.  While  living  in  southern 
California  he  has  owned  and  actively  engaged  in  the 
management  of  apartment  houses  and  [69]  other 
residential  properties  located  in  this  area.  He  has 
also  engaged  in  various  business  ventures  while 
residing  in  southern  California. 

Mr.  Hallberg's  tenure  of  office  as  Receiver  of  all 
the  real  and  personal  properties  constituting  the 
former  Richman  Trust  continued  from  on  or  about 
December  1,  1953  to  and  including  February  28, 
1954.  During  that  period  he  supei^sed  the  man- 
agement and  operation  of  the  five  apartment  hotels 
previously  mentioned. 

Each  of  these  apartment  hotels  had  a  resident 
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manager  operating  under  the  Receiver's  direction. 
These  managers  received  their  compensation  from 
the  receivership  assets.  The  Receiver  also  employed 
a  full  time  bookkeeper  in  connection  with  the  oper- 
ations of  the  former  Richman  Trust,  who  was  paid 
a  monthly  salary  from  the  former  trust  assets. 

The  Receiver  was  also  assisted  by  his  wife,  Mrs. 
Hallberg,  who  collected  the  rents  from  each  of  the 
five  apartment  buildings  at  least  three  times  a  week 
and  deposited  them  in  the  Receiver's  bank  account. 
Her  duties  also  included  supervising  the  renova- 
tion and  decorating  of  the  individual  apartments. 
Mrs.  Hallberg  received  no  compensation  from  the 
estate.  She  is  a  graduate  of  the  University  of  Min- 
nesota, and  in  the  early  1940's  was  one  of  two 
women  investment  counselors  in  New  York,  N.  Y. 
She  also  holds  a  real  estate  broker's  license  in  Cali- 
fornia. [70] 

Throughout  the  three-month  period  of  the  receiv- 
ership, the  Receiver  was  responsible  for  the  em- 
ployment and  discharge  of  receivership  personnel. 
In  this  regard,  in  February,  1954,  he  discharged 
the  bookkeeper  first  employed  by  him  and  hired  a 
new  bookkeeper.  He  was  likewise  charged  with  the 
duty  of  planning  the  accumulation  of  monies  from 
receivership  properties  to  meet  substantial  current 
obligations  such  as  taxes  and  insurance  premiums. 

During  the  course  of  his  term  of  office  as  Re- 
ceiver, he  reviewed  all  types  of  insurance  carried 
on  the  five  apartment  buildings  above  mentioned. 
In  this  connection  he  negotiated  some  new  insur- 
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ance  coverage,  thereby  obtaining  for  the  trust  a 
discount  of  10  per  cent  on  the  standard  rate  of  the 
fire  insurance  policy  covering  the  Oliver  Cromwell, 
plus  a  20  per  cent-25  per  cent  dividend  at  the  ex- 
piration of  this  policy. 

From  time  to  time  he  inspected  the  various 
apartment  buildings,  paying  particular  attention  to 
the  boilers,  refrigeration  systems,  water  heaters, 
basements,  etc.  In  this  connection  he  supervised  a 
major  repair  of  the  refrigeration  equipment  in  the 
Western  Arms,  and  selected  a  new  concern  to  sup- 
ply refrigeration  service  at  this  apartment  hotel. 
He  also  made  decisions  respecting  the  proper 
method  of  upkeep  and/or  replacement  of  plumbing 
at  the  Foimtain  Manor. 

He  supervised  the  establishment  of  a  new  ac- 
counting system  for  the  above  mentioned  apart- 
ment buildings,  and  [71]  instructed  the  bookkeeper 
in  the  proper  method  of  maintaining  this  system 
of  accounts.  During  the  course  of  the  receivership, 
he  frequently  actively  assisted  in  the  bookkeeping 
duties. 

On  one  occasion  he  petitioned  this  court  for  au- 
thority to  pay  Christmas  bonuses  to  employees  of 
the  former  Richman  Trust,  which  said  petition  was 
granted.  On  another  occasion  he  petitioned  this 
court  for  authority  to  renovate  individual  apart- 
ments and  testified  personally  in  connection  with 
the  hearing  thereon.  This  petition  for  authority  to 
renovate  was  also  granted  on  or  about  January  15, 
1954,  following  which  the  Receiver  carried  out  a 
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limited   program   of   renovating  individual   apart- 
ments. 

In  order  to  determine  whether  the  rentals  being 
charged  at  the  various  apartment  buildings  were 
adequate,  he  surveyed  the  areas  in  the  neighbor- 
hood of  the  Western  Arms,  Oliver  Cromwell,  and 
Fountain  Manor  to  determine  the  comparative  rents 
being  charged  in  nearby  apartment  buildings. 

In  order  properly  to  prepare  a  fiduciary  income 
tax  return  covering  the  former  trust  properties,  he 
conferred  with  employees  of  the  Director  of  In- 
ternal Revenue  regarding  the  tax  status  of  the  for- 
mer Richman  Trust,  and  assisted  the  bookkeeper 
in  preparing  such  return. 

During  the  three-month  period  of  the  receiver- 
ship, the  gross  income  from  the  receivership  assets 
was  approximately  [72]  $95,000.00. 

On  the  basis  of  these  facts,  do  you  have  an  opin- 
ion, Mr.  Mann,  as  to  the  reasonable  value  of  the 
Receiver's  services  in  connection  with  his  adminis- 
tration of  the  business  and  affairs  of  the  former 
Richman  Trust?  A.    I  do. 

Q.    What  is  your  opinion? 

Mr.  Enright:  Pardon  me  just  a  minute,  please. 
To  which  objection  is  made,  first,  upon  the  ground 
the  subject  matter  is  not  one  of  expert  opinion. 

Secondly,  upon  the  ground  that  the  witness  testi- 
fied to  no  experience  as  to  apartment  house  man- 
agement, he  having  testified,  in  stating  his  qualifi- 
cations, that  he  had  obtained  management  property. 
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He  has  testified  to  no  experience  of  his  own,  to  the 

management  of  similar  properties. 

Thirdly,  the  hypothetical  question  misstates  much 
of  the  evidence  as  of  this  time. 

The  Court :  The  hypothetical  question,  I  think,  is 
properly  phrased.  Of  course,  there  might  be  dif- 
ferent facts  put  in  a  different  hypothesis,  or  some 
of  the  facts  herein  stated  left  out,  but  that  would 
l>e  for  your  hypothetical  question,  Mr.  Enright. 

The  witness,  I  don't  think,  has  stated  sufficient 
familiarity  with  the  compensation  usually  paid  for 
services  of  this  particular  character.  He  has  told  us 
he  was  with  [73]  Rowan  &  Co.,  that  Rowan  &  Co. 
handle  a  highly  diversified  type  of  property,  and  we 
know,  from  just  acquaintance  in  the  community, 
that  they  handle  properties  of  the  character  that 
are  involved  here. 

But  whether  this  witness  has  any  knowledge  of 
what  fees  are  charged  for  the  handling  of  proper- 
ties of  the  type  named  here,  when  they  are  handled 
by  Rowan  &  Co.  or  by  others,  I  don't  think  we 
have  been  told. 

I  think  you  had  better  lay  a  little  further  found- 
ation in  that  respect. 

Now,  as  to  the  objection  to  this  as  being  not  a 
subject  for  expert  testimony,  we  are  confronted 
with  the  problem  that  an  officer  of  the  court,  acting 
as  a  Receiver,  acts  on  a  different  basis  than  a  per- 
son seeking  employment  in  a  competitive  field. 

Some  of  the  cases  say  that  being,  in  effect,  in  the 
public  service,  he  must  expect  to  not  be  compen- 
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sated  as  fully  as  if  he  were  in  private  service.  How- 
ever, what  is  paid  in  private  service  is  one  of  the 
things  to  be  considered  by  the  court  in  determin- 
ing what  the  compensation  should  be. 

So  the  objection  is  provisionally  sustained,  that 
is,  it  is  sustained  only  as  to  the  inadequacy  of 
foundation. 

Mr.  Enright:  May  I  take  the  witness  on  voir 
dire,  as  to  his  qualifications  on  the  particular  sub- 
ject matter? 

The  Court:  Yes.  Let's  have  Mr.  Whyte  bring 
out  what  he  [74]  wishes  to,  and  you  can  cross  ex- 
amine on  that  particular  phase  before  he  answers 
the  question. 

Q.  (By  Mr.  Whyte) :  Mr.  Mann,  what  fami- 
liarity, if  any,  do  you  have  with  the  compensation 
paid  in  this  area  for  property  management,  partic- 
ularly with  reference  to  apartment  hotels? 

Mr.  Enright:  Objection  is  made  upon  the  ground 
his  familiarity  does  not  qualify  him  to  express  an 
opinion.  His  experience  in  the  field  might  be  a 
proper  question. 

The  Court:     Overruled. 

The  Witness:  I  have  on  many  occasions  ob- 
tained the  rental — the  management  schedules  in 
force  on  various  properties,  not  only  those  handled 
by  Rowan  &  Co.,  but  I  have  been  in  many  prop- 
erties of  v/hieh  I  have  been  requested  and  hired  for 
compensation  to  appraise. 

In  the  course  of  appraisement  it  was  necessary 
to  determine,  in  many  instances,  the  compensation 
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paid  for  the  management  of  similar  types  of  prop- 
erty. 

I  recently  was  personally  responsible  for  bring- 
ing in  to  Rowan  &  Co.,  and  negotiated  contracts 
for  the  management  of  property  of  an  income  resi- 
dential character,  not  as  large  an  apartment,  but  a 
smaller  apartment. 

In  my  sales  experience  it  was  necessary  to  deter- 
mine the  net  incomes  of  apartments,  and  in  the 
course  of  determining  those  sources  of  net  income 
it  was  necessary  to  have  [75]  all  of  the  facts  of 
what  was  paid  to  managers,  to  operators,  to  resi- 
dent operators  of  apartment  houses  of  this  char- 
acter. 

Q.  (By  Mr.  Whyte) :  Do  you  know  whether 
or  not  the  Los  Angeles  Realty  Board  has  a  schedule 
of  management  fees  for  property  of  this  type? 

A.     They  have. 

Q.    Are  you  familiar  with  those  schedules'? 

A.    I  am. 

Q.  Do  you  have  with  you  the  most  recent  sched- 
ule issued  by  the  Los  Angeles  Realty  Board? 

A.     I  have. 

Q.  With  regard  to  management  fees  for  apart- 
ment buildings?  A.    I  have. 

Q.  Directing  your  attention  to  the  handbook 
which  you  have  handed  me,  headed  '*Los  Angeles 
Realty  Board  Handbook,  Roster  of  Members,  Code 
of  Ethics,  Schedule  of  Commissions",  with  the  ad- 
dress of  the  Board  at  the  bottom  of  the  title  sheet, 
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can  you  tell  me  approximately  when  that  handbook 

was  issued'?  A.    December  1,  1952. 

Q.  And  are  you  able  to  state  whether  or  not  that 
is  the  latest  handbook  put  out  by  the  Los  Angeles 
Realty  Board  covering  those  subjects'? 

A.  To  the  best  of  my  knowledge  it  is  their  last 
book.  [76]  I  am  a  member  of  the  Realty  Board 
and  am  advised  of  these  things,  but  this  is  the  last 
schedule  I  have  received. 

Q.  Will  you  turn  to  the  page  in  that  handbook 
which  deals  with  the  commissions  for  property  man- 
agement of  such  buildings  as  apartment  hotels. 

A.  (Witness  complies)  The  schedule  as  set  forth 
for  management  of  property  fees  for  business  prop- 
erties, including  hotel  apartment  houses  and  bung- 
alow court  buildings  appears  on  page  13. 

Mr.  Whyte:  I  submit  that  a  sufficient  founda- 
tion has  been  laid  now  for  the  hypothetical  ques- 
tion I  put  to  this  expert  witness. 

The  Court :  All  right.  Mr.  Enright  wants  to  ques- 
tion him  before  he  answers. 

You  may  do  so. 

Voir  Dire  Examination 

Q.  (By  Mr.  Enright)  :  Is  there  any  uniformity, 
Mr.  Mann,  in  the  nature  of  the  services  rendered 
by  the  property  managers? 

A.    It  varies  according  to  circumstances. 

Q.  Some  managers  would  furnish  complete  ac- 
counting monthly,  is  that  correct,  and  other  man- 
agers would  not?  A.     That  is  correct. 
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Q.  And  some  managers  would  furnish  complete 
bookkeeping  records  and  others  would  not?  [77] 

A.  Well,  they  all  furnish  bookkeeping  records. 
They  are  all  charged  with  producing  monthly  re- 
ports on  all  management  property.  That  is  part  of 
the  duties  of  a  manager. 

Q.  And  the  manager  pays  for  that  service  him- 
self, the  personnel  in  performing  that  service,  in 
making  the  monthly  report? 

A.     Not  necessarily,  no. 

Q.  Well,  is  there  any  uniformity  at  all  as  to 
who  pays  for  that? 

A.  No,  sir,  there  is  not.  It  depends  on  the  nego- 
tiated contract. 

Q.  You  personally,  I  assume,  have  not  acted  as 
a  property  manager  yourself  at  any  time  ? 

A.  No,  sir,  I  personally  have  not  been  charged 
with  the  operation  of  apartment  houses.  I  was  a 
Receiver  in  which  there  were  two  apartment  houses 
in  the  receivership.  It  was  one  of  my  duties  to  know 
all  of  the  facts  and  conditions  surrounding  that  re- 
ceivership. 

Q.  That  was  that  particular  case  involving  that 
particular  two  apartment  houses  and  the  activities 
of  the  persons  interested  in  the  apartment  houses, 
isn't  that  right? 

A.  That  was  the  one  time  I  was  directly  in 
charge  of  the  records  and  the  conditions  surround- 
ing those  apartments. 

Q.    You   are   familiar  with   the   persons   whose 
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business  is  that  of  managing  of  property,  apart- 
ment house  property,    [78]   known  as  certificated 
property  managers? 

A.     No,  I  do  not  know  that  concern. 

Q.     Certified  property  managers  *? 

A.     No,  I  do  not  know  that  concern,  sir. 

Q.  Well,  there  is  a  board  or  a  group  of  persons 
who  carry  on  that  business  in  Los  Angeles  and 
various  parts  of  the  United  States  that  are  certified 
as  being  qualified  property  managers'?  Are  you  fa- 
miliar with  that  fact? 

A.  I  am  familiar  with  the  Los  Angeles  Apart- 
ment House  Managers  Association,  of  which  Mr. 
David  Culver,  a  close  personal  business  associate, 
was  formerly  the  president.  Mr.  Sid  Beach,  I  be- 
lieve, is  the  president  at  the  present  time.  That  is 
the  association  I  know  of  here. 

I  don't  think  I  answered  your  question  fully.  I 
don't  know  the  concern  that  you  mentioned. 

Q.  Now,  are  you  familiar  at  all  with  whether 
or  not  there  is  any  uniformity  of  the  services  that 
are  rendered  by  the  apartment  house  property  man- 
agers ? 

A.  To  a  degree,  there  is  a  uniform  service  ren- 
dered. It  is  modified,  depending  on  the  particular 
circumstances. 

Fimdamentally,  the  services  rendered  are  uni- 
form to  this  degree :  It  is  the  duty  of  the  manager 
to  collect  rents.  It  is  the  duty  of  the  manager  to 
maintain  and  make  recommendations  to  an  owner 
or  under  different  circumstances  to  be  the  entire 
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head  of  decision  for  what  should  be  done  on  the 

[79]  management  of  that  property. 

It  is  the  province  of  a  manager  to  see  the  bills 
are  paid.  Those  are  all  uniform.  It  is  proper  func- 
tion of  a  manager  on  a  uniform  basis  to  see  that 
the  apartments  are  maintained  in  proper  condition, 
that  they  must — that  the  functions  of  the  building 
must  go  on,  such  as  refrigeration,  elevator  service, 
janitor  service,  if  any,  heating  and  those  types  of 
functions. 

Those  are  more  or  less  standard.  It  comes  into  a 
separate  entity  and  an  additional  function  when 
the  manager  is  required  to  possibly  handle  the 
financial  end.  I  mean  by  that  renegotiation  of  con- 
tracts, renegotiation  of  loans,  making  major  deci- 
sions as  to  alterations,  and  the  function  of  pre- 
paring tax  returns  and  other  entities  that  become 
an  additional  function  over  the  standard  operations. 

Q.  Now,  this  realty  board  document  you  have 
before  you,  sir,  on  page  13,  refers  only  to  fees  for 
managing  apartment  houses,  and  it  specifies  a  par- 
ticular percentage,  doesn't  if? 

A.     It  does,  sir. 

Q.  Now,  that  percentage  specified  there  covers 
the  service  of  the  property  manager  in  collecting 
the  rents,  doesn't  it?  A.    Yes. 

Q.  And  he  bears  the  expense  of  collecting  those 
rents?  [80]  A.    That  is  correct. 

Q.  He  bears  the  expense  of  preparing  a  monthly 
report  or  accounting  of  his  management? 

A.    Yes. 
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Q.  And  he  bears  the  expense  of  negotiating  the 
contracts  for  the  painting  or  the  decorating  of  the 
apartments  ? 

A.     Not  necessarily,  Mr.  Enright. 

Q.  Then  will  you  explain,  sir,  what  is  the  amount 
specified  there,  5  percent  for  the  property  mana- 
ger? 

A.  The  minimum  charge  of  5  percent  of  the 
monthly  rents  collected,  where  the  collections  do  not 
exceed  $2,000.00  per  month.  Part  B,  "When  the 
monthly  rentals  from  the  single  tenants  or  the  aver- 
age monthly  rentals  from  two  or  more  tenants  in 
the  same  building  is  over  $2,000.00,  the  charge  shall 
be  3  percent." 

Q.  There  is  nothing  in  the  book  there  that  states 
what  service  will  be  rendered,  though,  for  that  3 
percent  or  that  5  percent,  is  there? 

A.     That  is  correct,  sir. 

Q.  Have  you  any  knowledge  of  any  rule  or  regu- 
lation setting  up  these  standards  of  ethics,  as  to 
what  service  will  be  rendered? 

A.  I  have  negotiated,  as  I  said  before,  contracts 
between  property  owners  and  management  asso- 
ciates, such  as  Rowan  &  Co.  I  have  made  many 
studies  of  those  contracts  in  [81]  the  course  of  ap- 
praising various  properties. 

I  have  discussed  the  matter  with  management 
companies,  other  than  Rowan  &  Co.,  as,  for  exam- 
ple, Benton  Management  Company  and  associates 
of  that  kind,  to  determine  what  is  customary  in  a 
management  contract. 
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Q.  Is  it  your  opinion  that  the  3  percent  for  col- 
lections in  excess  of  $2,000.00  a  month  is  reasonable 
or  the  going  rate? 

Mr.  Whyte:  Well,  now,  I  submit  that  is  going 
beyond  voir  dire.  The  voir  dire  was  supposed  to 
have  been 

The  Court:     It  is,  yes. 

Mr.  Enright:     Then  I  renew  my  objection. 

The  Court :  May  I  ask  a  question  *?  Are  different 
rates  charged  for  short  term  than  for  long  term 
management,  as,  for  instance,  in  this  case  that  the 
court  is  now  considering,  we  have  an  exact  four 
month  term. 

Would  there  be  a  different  rate  within  the  calling 
for  a  short  term,  such  as  four  months,  than  there 
would  be  for  an  annual  or  bi-annual  contract,  some- 
thing of  that  kind? 

The  Witness:  There  would  be,  your  Honor,  for 
the  definite  reason  that  the  cost  of  setting  up  the 
operation  to  handle  properties  such  as  we  are  talk- 
ing about  in  this  case  is  rather  heavy.  They  have 
to  assign  men,  they  have  to  set  up  their  bookkeep- 
ing system,  they  have  to  enter  all  their  records, 
which  is  quite  an  elaborate  thing  to  accomplish.  [82] 

Very  few  concerns  would  be  very  much  interested 
in  short  terms  unless  the  compensation  was  com- 
mensurate with  a  short  term  rather  than  a  long 
term  operation,  because  they  would  have  to  recover 
their  additional  expenses  out  of  those  fees. 

The  Court:  Those  questions  of  the  court  were 
not  voir  dire  on  the  immediate  matter,  anyway.  But 
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they  were  something  I  thought  if  I  didn't  ask  that 
I  might  forget.  I  would  rather  like  to  know  the 
practice  in  the  vocation  in  regard  to  this. 

Now,  proceed  to  your  questioning. 

Mr.  Whyte :  I  renew  the  long  hypothetical  ques- 
tion which  I  asked  before,  and  submit  that  the  wit- 
ness' qualifications  as  an  expert  have  been  laid  suf- 
ficiently so  he  ought  to  be  able  to  express  his  opin- 
ion as  to  the  reasonable  value  of  the  Receiver's 
services  in  connection  with  his  administration  of 
the  business  and  affairs  of  the  former  Richman 
Trust. 

The  Court:    Do  you  have  that  question  in  mind? 

The  Witness:     I  do,  your  Honor. 

The  Court:    You  have  a  copy  before  you? 

The  Witness:    Yes. 

The  Court:  You  had  seen  it  before  you  came 
here  today? 

The  Witness:     I  did,  sir. 

The  Court:     You  may  answer. 

The  Witness:  In  my  opinion,  the  reasonable 
value  of  the  Receiver's  services  in  connection  with 
his  administration  of  the  business  and  affairs  of  the 
former  Richman  Trust,  in  [83]  my  opinion  is  5 
percent. 

The  Court:     Of  what? 

The  Witness:  Of  the  gross  income  from  the 
properties  during  the  period  of  his  tenure. 

Mr.  Whyte:    You  may  cross  examine. 
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Cross  Examination 

Q.  (By  Mr.  Enright)  :  Mr.  Mann,  you  took  into 
consideration  the  duration  of  the  term,  that  it  was 
from  December  1,  1953,  to  February  28,  1954,  that 
is,  three  months'?  A.    I  did,  sir. 

Q.  And  in  considering  those  three  months  you 
took  into  consideration  the  expense  that  the  person 
would  be  put  to  who  would  be  rendering  these  serv- 
ices, such  as  assigning  men,  is  that  right? 

A.     Yes,  sir. 

Q.  And  setting  up  bookkeeping,  is  that  right, 
and  expense  that  would  be  incurred? 

A.     That  is  correct. 

Q.  Assuming  there  was  no  expense  on  the  part 
of  the  Receiver,  other  than  his  own  personal  time, 
would  that  affect  your  opinion  as  to  the  5  percent? 

A.  M}^  opinion  of  the  5  percent  is  based  on  the 
facts  as  I  know  them  in  this  case,  and  in  this  par- 
ticular case  my  opinion  of  the  5  percent  contem- 
plated the  payment  by  the  trust  [84]  of  the  book- 
keeping expense. 

Q.  That  wasn't  included  in  your  hypothetical 
statement,  was  it?  A.     I  am  sorry,  sir? 

Q.  That  wasn't  included  in  the  hypothetical 
statement  submitted  to  you,  that  the  trust  would  pay 
the  bookkeeping  expenses,  was  it? 

Mr.  Whyte:    Yes,  it  was,  Mr.  Enright. 

The  Witness:    Yes. 

Mr.  Whyte:  If  you  will  look  on  page  3,  the 
top  of  the  page,  the  first  sentence,  "The  Receiver 
also  employed  a  full  time  bookkeeper  in  connection 
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with  the  operations  of  the  former  Richman  trust, 
who  was  x>aid  a  monthly  salary  from  the  former 
trust  assets." 

Q.  (By  Mr.  Enright)  :  Did  you  take  into  con- 
sideration that  the  Receiver  was  paid  a  full  time 
salary,  while  being  employed,  by  the  County  of 
Orange,  for  his  full  work  week  commencing  Mon- 
day morning  at  9:00  and  ending  at  5:00  o'clock 
each  day,  and  ending  at  5:00  o'clock  on  Friday  of 
each  week,  during  the  period  commencing  Decem- 
ber 7,  1953,  the  week  after  he  was  appointed,  to  and 
including 

Mr.  Whyte:  That  is  objected  to  as  assuming 
facts  not  in  evidence. 

Q.  (By  Mr.  Enright) :  through  and  in- 
cluding February  28,  1954 '^  Did  you  take  into  con- 
sideration any  such  facts  as  [85]  that? 

The  Court:  The  objection  should  be  placed  after 
the  question  has  been  completely  put.  I  suppose  you 
were  afraid  the  witness  would  come  right  out  with 
an  answer,  before  you  got  a  chance  to  object.  I  don't 
think  he  would.  He  seems  to  be  a  deliberate  sort  of 
a  witness.  But  I  think  the  question  is  proper.  Of 
course,  it  assumes.  It  is  not  a  hypothetical  question. 

It  is  cross  examination  upon  the  hypothetical 
question  you  put.  It  assumes  something  as  to  which 
I  suppose  Mr.  Enright  is  going  to  propose  some 
evidence.  If  he  doesn't  propose  some  evidence  he 
will  be  in  a  position  of  having  asked  a  question  that 
is  not  backed  up  by  evidence. 

I  don't  know  of  anything  in  the  evidence  now  that 
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suggests  of  employment  by  the  County  of  Orange, 
that  it  was  as  extensive  as  this  question  indicates, 
but  having  scanned  the  deposition,  in  order  to  be 
better  prepared  for  this  hearing,  I  recall  that  Mr. 
Hallberg  testified  that  he  did  hold  a  position  with 
the  County  of  Orange  and  it  might  be  by  the  time 
we  have  the  entire  picture  before  us,  that  what  Mr. 
Enright  suggests  in  his  question  will  be  found  to  be 
true;  I  don't  know.  The  objection  is  overruled. 

Mr.  Enright:    Would  you  read  the  question? 
(The  question  was  read.) 

The  Witness:  My  answer  to  that  is  no,  I  did 
not  for  the  reason  I  had  no  knowledge  of  it.  And  in 
further  [86]  explanation  of  my  statement,  it  would 
not  have  made  any  difference  in  my  opinion  of 
value,  because  he  rendered  the  services  required  of 
him  in  spite  of  the  fact  he  was  employed  in  other 
occupations. 

Q.  (By  Mr.  Enright) :  Pardon  me,  sir.  Go 
ahead,  if  you  wish  to  go  on.  You  are  non-respon- 
sively  answering  my  question.  Go  ahead. 

A.  I  thought  I  had  answered.  I  had  no  knowl- 
edge of  it,  and  I  was  explaining  my  answer,  Mr. 
Enright. 

The  Court:  You  are  entitled  to  give  that  ex- 
planation. If  you  don't,  in  response  to  this  question, 
Mr.  Enright  will  probably  ask  some  more,  or  Mr. 
Whyte  will.  So  we  are  going  to  have  the  whole  pic- 
ture here  before  we  get  through  with  the  case,  any- 
way. 

Q.     (By  Mr.  Enright)  :    How  do  you  know  that 


320        Frederick  I.  Richman,  Etc.,  et  al.,  vs. 

(Testimony  of  Jefferson  A.  Mann.) 
he  performed  the  services,  other  than  because  some- 
one has  told  you  and  stated  this  hypothetical  ques- 
tion to  you? 

A.  I  believe  as  an  expert  witness  I  am  entitled 
to  make  certain  assumptions  on  facts  submitted  to 
me. 

The  Court:  You  may  assume  that  every  fact 
stated  in  this  hypothetical  question  is  true.  You 
can't  add  more  facts  to  it. 

The  Witness:  And  basing  my  answer  and  ex- 
planation on  the  facts  as  contained  in  that  state- 
ment, and  as  his  Honor  just  stated,  those  facts  are 
true,  for  that  reason  it  would  [87]  not  have  made 
any  difference. 

Q.  (By  Mr.  Enright)  :  Now,  if  those  facts  are 
not  true,  then  you  would  have  a  different  opinion, 
wouldn't  3^ou? 

A.     Naturally. 

The  Court:  Since  you  have  worked  in  this  field, 
tell  me,  is  it  possible  to  do  everything  that  is  enum- 
erated in  this  hypothetical  question  asked  you  today 
and  hold  some  other  employment  at  the  same  time, 
or  is  this  a  full  time  job? 

The  Witness:  Your  Honor,  in  answering  your 
question,  if  I  may  in  this  way,  he  was  represented 
by  his  v/ife,  who  was  an  unpaid  employee,  who 
transacted  a  portion  of  the  business. 

He  further  was  responsible  for  the  function,  and 
going  to  Rowan  &  Co.  for  illustration,  for  the  pur- 
pose of  illustration,  the  property  manager  or  prin- 
cipal can  make  decisions  at  any  time  during  the  day. 
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He  can  function  on  Saturdays,  Sundays.  He  can 

function  in  the  evenings. 

And  I  would  say,  in  answer  to  your  Honor's  ques- 
tion, that  it  is  entirely  possible  for  a  man  to  do 
that,  even  though  employed  in  another  occupation. 

The  Court:  Well,  tell  me,  is  your  acquaintance 
with  this  type  of  business  such  that  you  would  know 
whether  it  is  customary  for  them  to  do  so? 

The  Witness:  Your  Honor,  the  customary  oper- 
ations is  for  one  man  to  handle  many  properties, 
such  as  the  representatives  of  Rowan  &  Co.  They 
make  periodic  trips  to  the  [88]  properties.  The  resi- 
dent personnel  in  the  property,  such  as  the  resident 
manager  or  whoever  is  there,  has  direct  charge  sub- 
ject to  the  functions  to  the  head  of  the  apartment 
or  the  head  of — such  as  Mr.  Hallberg  was  doing.  It 
is  not  customary  for  the  individual  himself  in  his 
position  to  do  most  of  these  functions.  That  is  gen- 
erally delegated  to  some  subordinate. 

Q.  (By  Mr.  Enright)  :  You  were  speaking  of 
property  management,  were  you  not,  sir,  and  not  a 
receiver  appointed  by  the  court 

A.  I  am  speaking  of  property  management,  yes, 
sir. 

I  believe  that  was  your  question,  wasn't  it? 

The  Court:  Yes.  I  understand  that  this  man  is 
here  as  an  expert  on  property  management  and  not 
as  an  expert  on  receiverships. 

Mr.  Enright:     Yes. 

The  Court :  Hence,  I  asked  my  questions,  having 
in  mind  the  custom  in  property  management,  be- 
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cause  although  we  must  apply  the  receivership  rule, 

an   intelligent   application   of   that   rule    calls    for 

knowledge  of  what  is  done  in  jDrivate  business  as 

well. 

Mr.  Enright:  Very  well.  May  I  ask  a  further 
question  ? 

The  Court:     Surely. 

Q.  (By  Mr.  Enright)  :  Did  you  take  into  con- 
sideration that  the  only  experience  this  man  had 
since,  I  will  say,  [89]  January  1,  1933,  until  the 
time  of  his  appointment  in  the  management  of 
apartment  house  properties,  and  then  only  for  an 
apartment  house  having  16  or  14  units,  and  then 
only  that  he  managed  that  for  a  period  of  Decem- 
ber 20,  1949,  to  November  29,  1950,  that  is,  approx- 
imately 11-month  period,  operating  one  apartment 
house  of  14  units,  did  you  take  that  into  consid- 
eration, that  that  was  the  experience  of  this  man 
so  far  as  apartment  houses  was  concerned^ 

A.  The  experiences  set  forth  in  this  question,  as 
related  to  me,  was  that  he  managed  some  50  units, 
40  to  50  buildings  of  different  types,  and  that  he 
had  also,  while  living  in  southern  California  owned 
and  actively  engaged  in  the  management  of  apart- 
ment houses  and  other  residential  property  located 
in  this  area.  I  took  that  into  account. 

Q.  Did  you  take  into  account  that  the  only 
apartment  house  he  operated  or  owned  or  in  any 
manner  managed  since  January  1,  1933,  was  a  20- 
unit  apartment  house  during  the  period  December 
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20,  1949,  to  November  29,  1953?  Did  you  take  that 

into  account? 

A.    No,  I  did  not  know  that  fact. 

The  Court:  AVhat  difference  does  it  make  in 
your  ultimate  answer,  assuming  that  fact,  as  stated 
by  Mr.  Enright,  to  be  a  fact? 

The  Witness :  It  would  have  made  no  difference 
in  my  answer,  your  Honor.  [90] 

Q.  (By  Mr.  Enright)  :  Am  I  correct  then,  that 
his  not  having  any  experience  wouldn't  have  made 
any  difference,  in  your  opinion,  as  to  the  value  of 
his  ser^dces  being  5  percent? 

A.     No,  that  is  not  my  answer. 

Q.  If  his  only  experience  were  11  months  in  one 
apartment  house,  wouldn't  that  have  a  bearing  on 
your  opinion,  as  to  the  value  of  his  services? 

A.  That  is  not  my  understanding  of  it.  I  un- 
derstand from  the  information  supplied  to  me,  upon 
which  I  predicated  my  answer,  that  he  had  man- 
aged 40  to  50  buildings.  The  period  of  whether  or 
not  he  had  managed  one  building  since  would  not 
be  of  material  effect,  because  he  would  be  well 
versed  from  previous  experience,  where  he  had 
managed  a  large  group  of  buildings.  You  just  don't 
forget  overnight  your  experiences  under  that  type 
of  operation. 

The  Court:  Counsel  is  making  the  point  here 
that  that  was  very  remote  in  time. 

The  Witness:     That  is  what  I  said,  your  Honor. 

The  Court:  Are  you  telling  us  the  remoteness 
doesn't  make  any  difference? 
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The  Witness:  He  is  well  versed  in  the  methods 
of  operation,  yes,  your  Honor. 

Q.  (By  Mr.  Enright) :  And  you  would  say  Chi- 
cago operations,  some  40  places  for  a  bondholder 
during  the  year  1931  would  be  experience  qualify- 
ing a  person  in  December  1953  for  [91]  the  opera- 
tion of  apartment  houses  in  Los  Angeles? 

A.  I  would  say  that  management  of  apartment 
houses  in  1931  was  a  far  more  difficult  period  due 
to  the  period  after  the  famous  1929  market  crash, 
when  apartment  houses  were  very  hard  to  operate. 
They  were  very  difficult  to  obtain  funds  to  operate. 
It  was  particularly  difficult  to  even  get  tenants  in 
them. 

I  would  say  that  his  experience  at  that  time  would 
stand  him  in  good  stead  today. 

Mr.  Enright:     No  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Whyte)  :  What  special  significance, 
if  any,  did  you  attach  to  the  fact,  assumed  in  the 
hypothetical  question  to  you,  that  the  Receiver 
posted  a  bond  of  $75,000.00  in  this  proceeding  to 
insure  the  faithful  discharge  of  his  duties  as  Re- 
ceiver ? 

A.  To  obtain  $75,000.00  bond  the  man  would 
have  to  be  of  financial  stability,  good  moral  and — 
good  reputation,  to  be  able  to  obtain  a  bond  of  that 
size  and  character. 

Q.    Did  you  take  into  consideration  the  respon- 
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sibility  which  a  Receiver  has  for  the  acts  of  his 

agents  and  subordinates? 

A.  I  did,  very  definitely.  He  is  responsible,  he  is 
subject  to  all  actions  of  those  people  under  him. 
He  is  not  only  financially  but  he  is  morally  respon- 
sible, and  that  is  [92]  the  reason  for  the  $75,000.00 
bond. 

Mr.  Whyte:    I  have  no  further  questions. 

The  Court:    Neither  have  I. 

Mr.  Enright:  I  would  like  to  ask  Mr.  Hallberg 
some  questions  this  afternoon.  It  may  well  be  I  can 
avoid  causing  his  employer  coming  in  from  Orange 
County.  I  have  him  imder  subpoena  at  this  time. 

The  Court :  I  intended  to  sit  about  until  20  min- 
utes of  5:00.  I  have  appointments  with  counsel  in 
another  matter  that  wanted  to  come  after  court, 
and  I  told  them  to  be  here  at  a  quarter  of  5:00. 

Mr.  Whyte:     May  Mr.  Mann  be  excused? 

The  Court:     Ma}^  this  witness  be  excused? 

Mr.  Enright:     So  far  as  I  am  concerned. 

The  Court :     You  are  excused. 

The  Witness:     Thank  you,  sir. 
(Witness  excused.) 

ROY  E.  HALLBERG 

called  as  a  witness  in  his  own  behalf,  having  been 
previously  duly  sworn,  resumed  the  stand  and  tes- 
tified further  as  follows: 

Cross  Examination 
Q.     (By  Mr.  Enright):     Mr.  Hallberg,  you  are 
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now  employed  by  the  County  of  Orange,  are  you 

not?  [93]  A.     That  is  correct. 

Q.  And  you  made  an  application  to  the  County 
of  Orange  before  December  1st,  at  least  in  the  form 
of  taking  a  civil  service  examination,  did  you  not? 

A.  That  is  correct.  That  is  not  a  civil  service 
examination.  That  is  a  county  examination. 

Q.  Some  form  of  county  examination.  You  did 
go  to  work  for  the  County  of  Orange  on  December 
7,  1953?  A.     That  is  correct. 

Q.  Your  hours  of  employment  are  from  8:00 
o'clock  in  the  morning  to  5:00  p.m.  each  day,  Mon- 
day through  Friday? 

Mr.  AVhyte :  Your  Honor,  I  am  going  to  register 
an  objection  to  this  line  of  testimony  on  the  ground 
it  is  immaterial  and  irrelevant. 

The  question  before  the  court  is  what  is  the  rea- 
sonable value  of  the  services  which  the  Receiver  has 
performed.  What  he  may  have  done  apart  from 
those  services  has  nothing  to  do  with  the  determina- 
tion of  compensation  that  should  be  awarded  to  him 
for  what  he  has  done,  without  controversy. 

The  Court:  But  it  appears  to  be  controverted. 
Our  knowing  what  other  demands  he  had  upon  his 
time,  during  the  time  he  was  acting  as  the  court 
receiver,  I  think  would  be  very  valuable  to  the 
court.  The  objection  is  overruled. 

Mr.  Whyte:    Very  well,  your  Honor. 

Mr.  Enright :    Please  read  the  question.  [94] 
(The  question  was  read.) 

The  Witness:     The  hours  are  not  stipulated. 
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Q.  (By  Mr.  Enright) :  Is  Mr.  Louis  Byrum 
your  immediate  superior?  A,     He  is. 

Q.  Did  he  direct  you  to  report  for  work  each 
work  day  of  the  week,  Monday  through  Friday, 
after  you  commenced  to  work  on  or  about  Decem- 
ber 7,  1953? 

A.  No,  the  only  thing  that  I  have  to  do  is  put 
in  the  eight  hours  required. 

Q.  My  question  was,  did  he  direct  you  to  put  in 
eight  hours'  working  time  between  the  hours  of  8 :00 
a.m.  and  5 :00  p.m.  A.     No. 

Q.  You  did  commence  work  on  December  7, 
1953?  A.    December  7th,  correct. 

Q.  You  were  required  to  put  in  eight  hours' 
work  for  the  County  of  Orange  each  work  day, 
Monday  through  Friday? 

A.     With  one  exception. 

Q.     February  22nd?  Washington's  Birthday? 

A.    No. 

Q.     Christmas?  A.     No. 

Q.     AYhat  other  exception? 

A.  The  exception  was  when  I  went  with  the 
county  they  [95]  were  informed  I  had  prior  com- 
mitments, which  you  can  verify,  that  might  take 
some  time. 

The  Court:    What  did  they  tell  you  about  it? 

The  Witness:     Sir? 

The  Court:  What  did  they  say  about  it,  when 
you  informed  them? 

The  Witness:  That  was  perfectly  all  right  for 
these  prior  commitments. 
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Q.  (By  Mr.  Enriglit) :  You  were  required, 
though,  to  render  eight  hours'  services  to  the  Coun- 
ty of  Orange,  were  you  not,  each  day? 

A.  With  the  exception  of  those  commitments 
which  were  entered  into  prior  to  December  7th. 

Q.  And  you  were  paid  a  monthly  salary  for  your 
services,  were  youl  A.     That  is  correct. 

Q.     The  monthly  salary  was  $355.00  per  month? 

A.    Correct. 

Q.  And  you  were  paid  that  salary  for  the  month 
of  December,  1953? 

A.  Not  for  the  month  of  December;  jut  part  of 
the  month. 

Q.  That  is,  the  remainder  of  the  month  of  De- 
cember, excluding  the  first  week? 

A.     That  is  right. 

Q.     At  the  rate  of  $355.00  a  month?  [96] 

A.    Yes. 

Q.  You  were  paid  $355.00  for  the  month  of  Jan- 
uary ?  A.     Correct. 

Q.     And  the  same  for  the  month  of  February? 

A.    Yes. 

Q.     Same  for  the  month  of  March,  1954? 

A.     Yes. 

The  Court:  AYould  it  be  fair  to  say  that  the 
County  of  Orange  got  on  an  average  of  eight  hours 
a  day  out  of  you  during  the  time  counsel  has  in- 
quired into? 

The  Witness:    Yes. 

Q.  (By  Mr.  Enright)  :  Do  you  recollect  that  you 
gave  your  deposition  on  April  22nd  in  support  of 
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your  petition  in  this  matter,  at  which  time  you  tes- 
tified concerning  your  duties   for  the   County   of 
Orange  ? 

A.    Will  you  state  that  question  again? 

Mr.  Enright:    Please  read  the  question. 
(The  question  was  read.) 

The  Witness:     Yes. 

Q.  (By  Mr.  Enright)  :  Directing  your  attention 
to  your  deposition,  page  13,  line  6: 

Mr.  Whyte:  Perhaps  you  had  better  show  the 
witness  the  deposition,  if  you  are  attempting  to  lay 
a  foundation  for  impeachment,  Mr.  Enright. 

Mr.  Enright:     Yes,  I  will.  To  page  15,  line  12. 

Mr.  Whyte :     May  I  show  my  copy  to  the  witness  ? 

The  Court:    Yes,  he  is  entitled  to  see  it. 

Mr.  Enright :  May  I  have  the  original  deposition 
now,  because  I  am  only  working  from  a  copy.  I 
have  never  seen  the  original  yet. 

Mr.  Whyte :    What  are  the  pages  and  lines  again  ? 

Mr.  Enright :  Page  13,  line  6,  to  page  15,  line  12. 
I  might  inquire  have  there  been  any  changes  on 
those  pages'? 

Mr.  Whyte :    Yes,  there  have  been  a  few  changes. 

Mr.  Enright:  Is  that  the  scrubbing-up  of  the 
English?  Is  that  the  only  thing  that  was  referred 
to  this  morning?  I  guess  that  is  all. 

Q.  (By  Mr.  Enright)  :    You  have  that  before  you? 

Mr.  Whyte:     Let's  get  the  page  and  line  again. 

Mr.  Enright :     Page  13,  line  6. 

Mr.  Whyte:     To  what? 

Mr.  Enright:     Page  15,  line  13. 
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The  Court:  May  the  original  deposition  be 
brought  in  from  my  chambers'?  I  will  put  it  down 
here  and  look  at  it,  Mr.  Enright.  I  don't  recall  whe- 
ther this,  at  this  particular  place  there  are  changes 
or  not. 

Mr.  Enright :  I  think  there  was  a  change  in  "Uh- 
huh",  to  "Yes." 

Mr  Whyte:  I  still  don't  have  the  concluding 
page  and  line  to  which  you  refer.  [98] 

Mr.  Enright :     Please  read  it  to  him. 

(The  record  was  read.) 

Mr.  Whyte:     Page  15,  line  13. 

The  Court:  At  the  places  you  have  just  men- 
tioned, Mr.  Enright,  I  do  not  see  any  changes  on 
the  original. 

Put  the  original  before  the  witness. 

Mr.  Enright:  I  saw  the  change,  I  think,  on  Mr. 
Whyte's  copy.  That  is  what  I  was  basing  my  state- 
ment on. 

The  Court:  There  are  changes  on  those  pages, 
but  I  understand  at  the  lines  you  are  referring  to 
there  are  no  changes,  at  the  immediate  lines. 

Why  not  come  up  and  take  a  look  at  the  deposi- 
tion, so  everyone  will  know  what  we  are  doing? 

Q.  (By  Mr.  Enright)  :  At  that  time  did  you  tes- 
tify as  follows,  concerning  your  duties  at  the  Coun- 
ty of  Orange,  commencing  on  page  13,  line  6 : — And 
I  will  read — 

"Q.  Well,  what  special  assignments  or  special 
jobs  have  you  performed  since  October  of  '53? 
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A.  Well,  let's  see,  I  have  done  some  appraisal 
work,  and  I  managed  our  own  building. 

Q.  For  whom  did  you  do  appraisal  work,  or 
special  jobs,  since  October  of  '53? 

A.     County  of  Orange. 

Q.  County  of  Orange,  and  would  you  explain 
further  what  you  mean  by  'special  assignment'  or 
[99]  'special  jobs'? 

A.  Well,  those  are  usually  somebody  needed  a 
little  help  on  something.  It  was  more  or  less  jobs 
that — you  see,  I  could — until  just  a  few  years  ago, 
just  about  a  year  ago,  I  wasn't  capable  of  doing 
any  sustained  work. 

Q.     Now 

A.     I  think  that  will  hold  it  for  the  time  being. 

Q.  Well,  I  would  like  to  know.  You  see,  that's 
October  '53.  You  were  appointed  receiver  on  De- 
cember 1st,  '53.  A.    Yes. 

Q.  Were  you  doing  special  jobs  and  assigmnents 
after  your  appointment?  A.     Yes. 

Mrs.  Hallberg :  Took  a  trip  or  two  for  Binkley's, 
didn't  you? 

The  Witness:  Well,  I  took  that  prior  to  De- 
cember, 1953.  That's  some  time  ago.  Yes,  I  have 
been  doing  some  since  that  time. 

Mr.  Enright:     Q     For  whom? 

A.     For  the  county. 

Q.     County  of  Orange?  A.    Yes.   [100] 

Q.     What  department?  A.    Appraisal. 

Q.    What  department  of  the  county  ? 

A.    Appraisal. 
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Q.  Appraisal  Department  of  the  County  of  Or- 
ange'? A.     That's  right. 

Q.  Is  that  under  the  Board  of  Supervisors 
or 

A.    Well,  it's  imder  the  County  Appraiser. 

Q.     I  beg  pardon? 

A.     Under  the  County  Appraiser. 

Q.    Would  that  be  the  County  Asessor's  Office? 

A.     County  Assessor's  Office,  that's  right. 

Q.  On  how  many  occasions  did  you  do  appraisal 
work  for  the  County  Appraiser's  Office? 

A.     Quite  a  few. 

Q.     In  number  how  many? 

A.  Oh,  I — I  couldn't  tell  you  exactly.  I  haven't 
counted  them. 

Q.  You  have  a  particular  rate  of  compensation 
that  you  receive  from  the  County  of  Orange? 

A.    Yes. 

Q.     What  is  the  rate  of  compensation? 

A.     Well,  it's  about  $350  a  month. 

Q.  What  are  the  terms  as  to  time  that  you  are 
required  to  expend  in  rendering  services  to  the 
[101]  County  of  Orange? 

A.    Well,  it's  more  or  less  on  my  own. 

Q.     Well 

Mrs.  Hallberg:  You  haven't  done  that  since  Oc- 
tober. 

Q.  (By  Mr.  Enright)  :  You  have  done  no  work  for 
the  County  of  Orange  since  October,  1953,  is  that 
what  I  understood  Mrs.  Hallberg  to  state? 

A.     I  haven't  done  it — oh,  I  have  been  there  at 
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the  county,  yes;  I  have  been  working  there  at  the 

county  since  that  time. 

Q.     On  how  many  different  occasions  ? 

A.    Right  straight  through. 

Mrs.  Hallberg:     No,  not  since  October  of  '53." 

Did  you  so  testify  at  that  time,  that  is,  April  22, 
1954? 

The  Court:  What  he  wants  to  know,  Mr.  Hall- 
berg, is  did  the  reporter  get  it  down  correct?  Are 
those  the  questions  asked  and  the  answers  you  an- 
swered at  that  time? 

The  Witness:  I  question  some  of  the  phrase- 
ology here. 

The  Court:  That  is  not  what  we  can  go  into 
now.  The  question  is,  is  that  a  correct  report  of 
what  was  said  at  the  time  that  it  is  reported? 

The  Witness:    I  believe  it  is. 

Q.  (By  Mr.  Enright) :  Now,  directing  your  at- 
tention to  your  deposition  again,  on  April  22,  1954, 
at  page  34,  line  15,  [102]  to  page  38,  line  18. 

I  will  ask  you  to  review  those  pages  and  state 
whether  or  not  you  did  so  testify  at  that  time. 

A.     Now,  what  is  your  first  question? 

Mr.  Enright:  Read  the  question,  please.  Miss 
Reporter. 

(The  question  was  read.) 
(The  witness  complies.) 
Mr.  Whyte:    Now,  Miss  Reporter,  mil  you  read 
the  question  again? 

(The  question  was  read.) 
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Q.  (By  Mr.  Enright) :  Did  you  so  testify  at 
that  time"?  A.    1  did. 

Q.  At  that  time  you  testified,  and  may  I  read 
the  original,  not,  as  you  have  made  some  changes, 
commencing  at  page  34,  line  15: 

"Q.  Now,  you  are  presently  employed,  are  you, 
by  the  County  of  Orange?  A.     That's  right. 

Q.     At  what  salary? 

A.     I  think  you  have  that. 

Q.     $350  a  month*?  A.     300 

Q.     You  are  presently  employed? 

A.    That's  right. 

Q.  When  did  you  commence  working  for  the 
[103]  County  of  Orange  at  350? 

Mr.  Whyte:  Objected  to  as  having  already  been 
asked  and  answered. 

Mr.  Enright :  He  has  not  stated  the  date  or  what 
month  he  commenced  working.  He  says  October  or 
November  or  December.  Now,  which  month  is  it? 

Mr.  Whyte:  The  witness  has  stated  to  the  best 
of  his  recollection,  Mr.  Enright.  It's  been  asked  and 
answered,  and  I  am  going  to  instruct  the  witness 
not  to  answer  it  further. 

Mr.  Enright :  Q.  All  right,  which  month  of  the 
year  1953  did  you  commence  working  for  the  Coun- 
ty of  Orange  as  an  appraiser. 

Mr.  Whyte:     Same  objection. 

Mr.  Enright:  You  instruct  him  not  to  answer, 
Mr.  Whyte? 

Mr.  Whyte:     I  do. 
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Mr.  Enright :  Will  you  cite  the  witness,  instruct 
the  witness,  Miss  Reporter? 

Mr.  Whyte:  You  don't  have  to.  I  will  stipulate 
with  you  that  the  questions  may  have  been  put  to 
this  witness  in  the  proper  manner.  You  don't  have 
to  go  through  any  formal  rigmarole. 

Mr.  Enright:  I  appreciate  your  concept  of  rig- 
marole, but  you  do  agree,  do  you,  Mr.  Whyte,  that 
[105]  the  reporter  has  instructed  the  witness  to 
answer  this  question:  In  what  month  of  the  year 
1953  did  he  become  an  employee  of  the  County  of 
Orange  at  a  salary  of  $350  a  month? 

Mr.  Whyte:     So  stipulated. 

Mr.  Enright:  And  the  witness  refuses  to  an- 
swer? 

The  Witness:    On  advice  of  counsel. 

Mr.  Whyte:    On  advice  of  counsel. 

Mr.  Enright:    All  right. 

Q.  Now,  do  you  have  any  particular  office  hours 
during  the  week  as  an  employee  of  the  County  of 
Orange  ?  A.    No. 

Q.  Are  you  required  to  report  at  any  time  on 
any  day  of  any  week?  A.     No. 

Q.  Will  you  state  how  many  days  during  the 
month  of  December  you  worked  for  the  County  of 
Orange;  that  is,  December,  1953? 

Mr.  Whyte :  Objected  to  as  having  already  been 
asked  and  answered.  The  witness  testified  very  few. 

Mr.  Enright :  Q.  Do  you  have  a  desk  as  an  em- 
ployee of  the  County  of  Orange  ?  A.  No.  [105] 
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Q.     Do  you  have  a  telephone  extension  number? 

A.     No. 

Q.  Who  is  it  that  assigns  you  or  directs  you  in 
your  work  whereby  you  receive  a  salary  of  $350  a 
month  as  an  employee  of  the  County  of  Orange? 

A.  Chief  Appraiser  of  the  Personal  Property 
Division. 

Q.    His  name,  sir?  A.    Mr.  Louis  Byram. 

Q.     Would  you  spell  it?  A.     B-y-r-a-m. 

Q.     How  long  have  you  known  him? 

A.  About  three,  six  months,  I  guess.  No,  well, 
since  about — it's  a])out  four  months. 

Q.  Can  you  state  how  many  days  during  the 
month  of  December  you  rendered  services  to  the 
County  of  Orange? 

Mr.  Whyte:  Objected  to  as  having  already  been 
asked  and  answered. 

Mr.  Enright :  Q.  Will  you  state  how  many  days 
— and  this  has  not  been  asked  of  you — you  expend- 
ed your  time  in  rendering  services  to  the  County  of 
Orange  in  the  month  of  January,  1954? 

Mr.  Whyte:     If  you  can  recall,  Mr.  Hallberg. 

The  Witness:     No.  [106] 

Mr.  Enright:  Q.  On  advice  of  counsel,  you 
can't  recall,  is  that  right,  Mr.  Whyte? 

Mr.  Whyte:     I  asked  him  if  he  can  recall. 

Mr.  Enright:  Is  that  an  objection  for  this  rec- 
ord? 

Mr.  Whyte:  I  am  not  objecting  to  the  wit- 
ness  
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Mr.  Enright:  Are  you  aiding  the  witness,  Mr. 
Whyte? 

Q.     Do  you  recall 

Mr.  Whyte :  Mr.  Enright,  I  don^t  like  your  atti- 
tude. 

Mr.  Enright :  I  appreciate  you  don't.  That's  mu- 
tual. 

Mr.  Whyte:  I  stated  on  the  record  that  if  the 
witness  can  recall,  he  may  answer. 

Mr.  Enright:     Is  that  an  objection? 

Mr.  Whyte:     That  is  not  an  objection. 

Mr.  Enright :    Very  well. 

Q.     Can  you  recall,  Mr.  Hallberg? 

A.     I  said  I  couldn't  recall. 

Q.  Now,  I  will  ask  you  another  question,  Mr. 
Hallberg:  Can  you  recall  how  many  days  during 
the  month  of  February,  1954,  you  spent  in  render- 
ing services  to  the  County  of  Orange  at  a  salary  of 
$350  a  month?  [107] 

A.     The  exact  time  ?  I  cannot  recall. 

Q.  Can  you  give  us  any  estimate  at  all  as  to  the 
amount  of  time  you  spent  in  either  one  of  those 
three  months,  December,  January  or  February, 
1953,  1954? 

Mr.  Whyte:  Will  you  read  the  question  back, 
please.  Miss  Reporter? 

(The  pending  question  was  read  by  the  re- 
porter.) 

Mr.  Whyte :  Objected  to  as  having  already  been 
asked  and  answered.  The  witness  is  instructed  not 
to  answer." 
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Did  you  so  testify,  and  the  following  did  occur 
at  that  time,  on  April  22,  1954,  is  that  correct? 

A.    Yes. 

The  Court:  I  understood  his  testimony  here  to- 
day to  be  that  he  worked  on  an  average  of  eight 
hours  a  day  on  a  five-day  week  for  the  County  of 
Orange  during  the  time  in  question. 

Is  that  right,  Mr.  Hallberg? 

The  Witness:     That  is  correct. 

Mr.  Enright:  Well,  I  had  to  ask  the  questions, 
because  the  witness  at  page  36,  I  think  it  is,  as  fol- 
lows, testified  at  that  time,  so  now  I  am  first  in- 
formed his  questions  and  answers  were: 

"Q.  Now,  do  you  have  any  particular  office  hours 
during  the  week  as  an  employee  of  the  County 
[108]  of  Orange?  "A.     No. 

"Q.  Are  you  required  to  report  at  any  time  on 
any  day  of  any  week?  "A.    No." 

That  is  the  subject  matter  we  are  now  informed, 
I  take  it,  this  Receiver  had  an  eight-hour  day  for 
the  County  of  Orange. 

The  Court :  As  I  understood  him,  it  was  an  aver- 
age of  eight  hours  per  day  on  five-day  week  basis, 
but  that  it  wasn't  always  eight  in  any  one  particu- 
lar day,  it  just  averaged  up  to  eight  hours. 

Mr.  Enright:  Well,  I  understand  that  to  be  his 
testimony.  I  will  clarify,  if  I  may. 

The  Court:     Surely. 

Q.  (By  Mr.  Enright) :  Were  you  or  were  you 
not  instructed  by  Mr.  Byrum  to  report  to  work  at 
8:00  a.m.  or  9:00  a.m.  in  the  morning? 
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A.  No.  The  requirements  there  are  eight  hours 
a  day. 

Q.  Well,  what  eight  hours  is  it,  between  mid- 
night and  midnight,  or  what?  A.     Could  be. 

Q.  You  mean  there  are  no  office  hours,  so  far 
as  you  are  concerned,  in  your  status  as  an  employee 
of  the  County  of  Orange?  [109] 

A.     The  type  of  work  I  was  doing 

Q.  Please,  sir,  would  you  mind  answering  my 
question?  A.     I  am  trying  to. 

Q.  I  am  not  concerned  about  the  type  of  work 
you  are  doing.  I  am  concerned  only  in  one  point,  as 
to  your  office  hours. 

Mr.  Enright:  I  submit  it  involves  only  an  an- 
swer  

The  Witness:     I  had  no  office  hours. 

Q.     (By  Mr.  Enright)  :    That  is  your  testimony? 

A.     That  is  it. 

The  Court:  Mr.  Hallberg,  were  you  appraising 
property,  or  what? 

The  Witness:     I  was  auditor-appraiser. 

The  Court:  Was  that  work  performed  in  an  of- 
fice in  the  county  establishment  or  was  it  per- 
formed   The  Witness:     Out  in  the  field. 

The  Court:     various  places. 

The  Witness :  Out  in  the  field.  A  lot  of  the  work 
that  I  picked  up  was  analyzed  and  transferred  to 
other  records  at  home  that  night. 

The  Court:     Did  you  hear  the  answer? 

Mr.  Enright:     I  would  like  to  have  it  read. 
(The  answer  was  read.) 
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Q.  (By  Mr.  Enright)  :  Weren't  you  required, 
Mr.  Hallberg,  to  spend  a  one-half  day  in  the  office 
and  one-half  day  [110]  in  the  field? 

A.     Not  necessarily. 

The  Court:    Well,  was  that  the  practice? 

The  Witness:    No,  it  wasn't  the  practice. 

The  Court :  I  don't  like  to  interrupt  in  the  midst 
of  a  phase  of  cross  examination,  but  we  are  going 
to  adjourn  for  the  day. 

You  noted  the  jury  case  ahead  of  you,  which 
was  scheduled  to  have  ended  last  week,  but  isn't 
over  as  yet. 

I  know  counsel  arranged  their  calendars  for  days 
on  which  a  case  is  set,  so  I  am  making  them  work 
on  a  share-tune  basis  until  they  get  through. 

We  can  open  at  9:15,  if  you  like,  tomorrow,  be- 
cause we  are  going  to  have  to  give  them  the  after- 
noon. 

You  don't  have  to  come  at  9 :15,  if  you  wish  to  we 
will  get  in  a  long  morning.  If  it  is  an  inconvenient 
hour,  we  will  convene  at  10:00. 

Mr.  Enright:  I  am  committed  to  transconti- 
nental calls  between  9:00  and  9:45.  I  can  be  here 
at  9 :30,  perhaps.  I  had  better  ask  it  be  at  9 :45,  if  I 
may. 

The  Court:  All  right.  We  will  stand  adjourned 
until  9:45  tomorrow  morning. 

(Whereupon,  at  4:45  o'clock  p.m.,  Wednes- 
day, May  12,  1954,  an  adjournment  was  taken 
to  Thursday,  May  13,  1954,  at  9:45  o'clock  a.m.) 

*****  riin 
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LOUIS  B.  BYRUM, 

called  on  behalf  of  the  defendants,  being  first  duly 
sworn,  testified  as  follows: 

The  Clerk :    Please  be  seated.  Your  full  name,  sir. 

The  Witness :    Louis  B.  Byrum. 

Direct  Examination 

Q.  (By  Mr.  Enright)  :  What  is  your  residence, 
Mr.  Byrum? 

A.    815  North  Van  Nuys,  Santa  Ana. 

Q.     Your  occupation,  sir? 

A.  I  am  a  Deputy  Assessor  with  the  County  of 
Orange. 

Q.     Do  you  know  Mr.  Roy  E.  Hallberg? 

A.    Yes,  sir. 

Q.     How  long  have  you  known  him? 

A.     I  would  say  approximately  five  months. 

Q.  You  came  to  the  courtroom  with  him  this 
morning,  did  you? 

A.     I  came  up  with  him,  yes,  sir. 

Q.  Are  you  in  any  manner  connected  with  Mr. 
Hallberg  in  your  employment? 

A.  My  position  is  supervising  appraiser,  and  he 
works  in  my  department.  [115] 

Q.  Is  Mr.  Hallberg  assigned  to  appraiser  work 
upon  marine  and  personal  property  for  the  County 
of  Orange?  A.     He  is  not. 

Q.    Does  he  work  under  your  direction? 

A.    He  does. 

Q.    What  is  his  assignment  under  your  direction  ? 

A.    He  is  an  auditor-appraiser. 

Q.  You  were  subpoenaed,  were  you,  to  produce 
certain  records?  A.    Yes,  sir. 
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Q.  Have  you  produced  the  record  of  Roy  E. 
Hallberg  making  application  for  employment  to 
the  County  of  Orange?  A.     I  have  not. 

Q.  Did  you  check  to  see  if  there  was  such  a  rec- 
ord? 

A.  That  is  not  within  my  jurisdiction.  It  is  riot 
in  my  department. 

Q.  What  did  you  do  in  response  to  this  sub- 
poena ? 

A.  I  found  out  that  my  particular  position  is 
not  either  to  hire  or  fire.  That  is  not  even  under  my 
jurisdiction.  I  have  no  access  to  those  records. 

Q.  Did  someone  say  that  to  you?  I  asked  you 
what  you  had  done.  You  told  me  what  you  found 
out.  I  believe  that  is  your  conclusion. 

I  am  merely  trying  to  find  out  what  you  did? 

A.     I  was  informed  that  those  were  not [116] 

The  Court :     Then  you  made  some  inquiry  ? 

The  Witness:     I  did  make  some  inquiry. 

The  Court:  AVhat  he  wants  to  know  is  what  in- 
quiry did  you  make  or  what  led  to  your  being  in- 
formed ? 

The  W^itness:  I  found  out  that  the  records  of 
the  employment 

The  Court :  How  did  you  do  that  ?  Did  you  take 
down  a  book  and  find  rule  so  and  so  or  did  you  ask 
the  County  Council? 

The  Witness:  No,  I  talked  to  the  assessor  and 
also  called  the  personnel  office. 

Q.     (By  Mr.  Enright)  :    Now,  am  I  correct  in  my 
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understanding  that  Mr.  Hallberg  works  under  your 

supervision  and  direction? 

A.    Under  my  supervision,  yes,  sir. 

Q.  Can  you  state  when  Mr.  Hallberg  started  to 
work  under  your  supervision  and  direction? 

A.     I  hadn't  stated,  no,  sir. 

Q.    Would  you  state?  A.    December  7th? 

Q.     1953?  A.     1953. 

Q.  Did  he  continue  to  work  under  your  super- 
vision and  direction  through  February  28,  1954? 

A.     That  is  right,  yes,  sir.  [117] 

Q.  Is  he  still  under  your  supervision  and  direc- 
tion? A.    Yes,  sir. 

Q.  Did  you  direct  him  to  report  for  work  on  the 
work  days  of  Monday  through  Friday  at  a  par- 
ticular hour  in  the  morning?  A.     No,  sir. 

Q.  Have  you  ever  given  him  any  direction  as  to 
the  hours  of  his  employment?  A.     No,  sir. 

Q.  You  know,  of  your  own  knowledge,  whether 
he  has  any  particular  hours  of  employment? 

A.  The  county  ordinance  provides  a  40-hour 
week  of  eight  hours  a  day,  but  no  specific  time. 

The  Court:  Does  it  require  that  40  hours  be  de- 
voted during  the  week  to  county  business? 

The  Witness:     That  is  right,  yes,  sir. 

Mr.  Enright:  I  must  confess,  your  Honor,  sur- 
prise at  this  time,  and  I  will  state  the  basis  of  the 
surprise  by  interrogating  the  witness. 

The  Court:  Well,  I  understood  you  expected  a 
different  series  of  answers. 

Mr.  Enright:    I  certainly  did. 
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The  Court:  You  don't  have  to  state  it  further, 
if  your  purpose  is  impeachment. 

Mr.  Enright:     All  right.  [118] 

Q.  (By  Mr.  Enright)  :  Did  you  have  a  conver- 
sation on  the  telephone  with  me  last  Tuesday  con- 
cerning the  subject  matter  of  your  appearing  in 
this  court  on  Wednesday? 

A.  I  had  a  conversation  concerning  appearing, 
yes,  sir. 

Q.  Now,  before  that  conversation  last  Tuesday, 
that  is,  of  this  week,  had  you  also  talked  to  Mr. 
Winthrop  O.  Gordon,  an  attorney  practicing  at 
Santa  Ana? 

A.    Yes.  He  came  to  my  office. 

Q.  And  he  served  the  subpoena  upon  you,  did 
he?  A.     He  did. 

Q.     Did  he  at  that  tune  show  you  a  letter? 

A.     He  did. 

Q.     He  did?  A.    He  did. 

Q.    Do  you  have  a  copy  of  the  letter? 

A.     I  have  a  copy — I  have  the  original,  I  believe. 

Q.     May  I  see  it  ?  A.     No,  it  is  a  copy. 

Mr.  Enright:  May  I  have  the  document  marked 
for  identification? 

The  Clerk:  Defendants'  Exhibit  A  for  identifi- 
cation. 

(Said  document  was  marked  Defendants'  Ex- 
hibit A  for  identification.) 

Q.  (By  Mr.  Enright)  :  Directing  your  atten- 
tion to  [119]  Exhibit  A  for  identification,  did  you 
have  a  conversation  with  Mr.  Gordon  at  the  time 
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that  the  subpoena  was  served  upon  you,  which  I 
assume  was  some  day  after  May  3,  1954  ? 
p'    Would  you  answer  that  last  part  first  *?  The  sub- 
poena was  served  after  May  3,  1954,  wasn't  it? 

A.     Yes. 

Q.  And  at  the  time  the  subpoena  was  served  you 
received  this  letter,  didn't  you.  Exhibit  A? 

A.     I  did. 

Q.  Now,  my  question  is:  Did  you  have  a  con- 
versation with  Mr.  Gordon  concerning  the  second 
paragrai:)h?  I  will  read  it. 

"I  understand  Mr.  Byrum  will  testify  that  he  is 
the  Deputy  Assessor,  Auditor-Appraiser,  for  the 
County  of  Orange,  in  charge  of  marine  and  personal 
property  appraisal;  that  in  this  capacity  it  is  his 
duty  to  supervise  the  work  of  Mr.  Roy  E.  Hall- 
berg  who  has  been  instructed  and  is  required  to  re- 
port for  work  each  day  of  the  week  Monday  through 
Friday,  at  the  hour  of  8:00  a.m.,  and  to  remain  on 
duty  until  5:00  p.m.;  that  he  is  required  to  spend 
one-half  of  each  day  in  the  office  and  one-half  of 
each  day  in  the  field,  performing  his  duties  as  an 
appraiser;  that  Mr.  Hallberg  commenced  perform- 
ing his  duties  on  Monday,  December  7,  1953,  and 
continued  [120]  each  work  day  through  February 
28,  1954,  at  a  monthly  salary  of  $355.00  per  month." 

Did  you  have  a  conversation  with  Mr.  Gordon? 

A.     Yes,  sir. 

Q.  Did  you  state  to  him  in  substance  the  same 
as  is  stated  in  that  paragraph? 

A.     I  did  not. 
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Q.    What  did  you  state  to  Mr.  Gordon? 

A.  I  told  him  that  the  contents  of  this  letter  was 
incorrect. 

Q.  You  stated  that  to  him  at  the  time  the  sub- 
poena was  served? 

A.     I  told  him  that  at  the  time. 

Q.  Did  you  have  a  previous  conversation,  with- 
in 10  days  or  more,  or  approximately,  before  this 
letter  was  shown  to  you? 

A.  I  had  a  previous  conversation  with  Mr.  Win- 
throp — I  don't  recall  the  exact  time. 

Q.  Did  you  at  that  time  tell  Mr.  Winthrop  Gor- 
don Mr.  Hallberg's  hours  were  from  8:00  in  the 
morning  until  5:00  in  the  afternoon? 

A.     I  did  not. 

Q.    What  are  his  hours? 

Mr.  Whyte:  Objected  to  as  having  already  been 
asked  and  answered;  gone  over  several  times.  [121] 

The  Court:     Overruled. 

The  Witness:  The  question  is  what  are  his 
hours  ? 

Q.     (By  Mr.  Enright) :    Yes,  work  days. 

A.  There  is  no  definite  hours  set  up  in  the  ordi- 
nance. 

Q.    What  hours  do  you  report  to  work? 

A.  I  happen  to  be  supervising  appraiser  and  the 
office  opens  at  8 :00,  but  many  times  I  am  not  there. 
If  I  have  other  business  I  don't  go  near  the  office. 

Q.    What  time  does  the  office  close? 

A.     The  office  closes  at  5:00. 
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Q.  What  time  do  you  leave  the  office  when  you 
are  working? 

A.  I  sometimes  leave  at  6:00  o'clock.  I  some- 
times leave  in  the  afternoon  at  4:00  o'clock,  or  any 
time. 

Q.  How  many  men  or  persons  work  under  your 
direction  there?  A.     Some  approximately  60. 

Q.     60? 

A.  Yes.  That  could  vary  one  way  or  the  other, 
but  that  is  approximately  the  niunber. 

Q.  Will  you  again  state  the  nature  of  the  work 
that  you  had  instructed  Mr.  Hallberg  to  perform? 

A.     Mr.  Hallberg  is  an  auditor-appraiser. 

Q.  Will  you  now  explain  what  are  the  duties  of 
an  auditor-appraiser  under  your  direction  for  the 
County  of  [122]  Orange,  and  Mr.  Hallberg  in  par- 
ticular ? 

A.    What  his  particular  duties  are? 

Q.    Yes. 

A.  His  duties  are  to  call  upon  the  various  indus- 
tries in  the  county,  to  prepare  assessment  state- 
ments for  them,  to  assist  them  in  preparing  assess- 
ment statements. 

Q.     Does  he  have  any  office  duties  at  all? 

A.     No  definite  duties,  no. 

Q.  What  does  he  do  when  he  works  in  the  office 
of  the  County  of  Orange  under  your  direction? 

A.  He  comes  in  and  possibly  completes  his  work 
from  time  to  time,  but  with  no  definite  hours. 

Q.  You  have  told  us  about  the  indefiniteness  of 
the  hours,  I  appreciate  that. 
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Tell  me  how  he  completes  his  work  in  the  office. 

A.  Well,  do  you  want  me  to  go  through  the 
complete  assessment  procedure? 

Q.  Yes,  if  that  is  what  Mr.  Hallberg  does.  If  he 
participates  in  it,  would  you  explain  what  his  duties 
are? 

A.  He  obtains  from  the  taxpayer — he  obtains  a 
property  statement  and  then  he  figures  the  various 
assessment  values,  and  then  transfers  that  record 
to  a  permanent  record. 

Q.  And  that  is  a  part  of  his  duties,  to  make  up 
this  permanent  record  of  the  County  of  Orange? 

A.     Right.  [123] 

Q.  And  how  many  hours  a  day  does  he  spend 
in  performing  this  office,  these  office  duties? 

A.    I  can't  answer  that  question. 

Q.  Have  you  no  knowledge  of  how  many  hours 
a  day  he  spends  in  the  office  during  this  period? 

A.     I  don't  know.  It  isn't  definite. 

Q.     But  you  do  observe  him  there,  don't  you? 

A.  That  is  right,  but  I  couldn't  answer  that;  I 
do  not  know. 

Q.  Well,  how  many  men  perform  the  same  type 
of  duties  that  Mr.  Hallberg  performs,  that  you 
have  under  your  direction? 

A.  We  have  two  that  are  performing  the  same 
type  of  duties. 

Q.  Now,  have  you  ever  done  this  appraisal  work 
yourself?  A.    Yes,  sir. 

Q.  Business  places  whose  property  is  being  ap- 
praised or  assessment  record  being  made  upon,  they 
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are  normally  open  during  office  hours,  aren't  they? 

Mr.  Whyte:  Objected  to  as  leading  and  sugges- 
tive, and  argumentative.  This  witness  is  called  by 
the  defendants  in  this  case,  and  I  suggest  that 
counsel  stand  by  questions  which  are  to  elicit  direct 
testimony. 

The  Court:  I  think  he  should  have  full  privi- 
lege of  cross  [124]  examination  of  this  witness.  I 
don't  know  that  he  is  strictly  adverse.  Mr.  Enright, 
if  he  is  at  least  living  up  to  expectations,  it  doesn't 
entitle  you  to  full  impeachment,  but  I  think  it  does 
entitle  you  to  a  rather  full  cross  examination,  so 
we  will  allow  it. 

The  Witness:    I  don't  remember  the  question. 

Q.  (By  Mr.  Enright) :  Now,  I  will  reframe  the 
question.  You  have  done  assessment  work  such  as 
Mr.  Hallberg  is  performing  for  the  county,  haven't 
you,  in  the  past?  A.    Yes,  sir. 

Q.  And  does  that  involve  going  out  to  the  places 
of  business  situate  in  the  County  of  Orange  and 
looking  at  the  personal  property  there? 

A.    It  does. 

Q.    In  their  places  of  business?  A.    Yes. 

Q.    It  is  personal  property  assessment,  isn't  it? 

A.  I  am  in  charge  of  the  personal  property  divi- 
sion, yes,  sir. 

Q.  That  is  the  type  of  work  Mr.  Hallberg  is 
doing,  isn't  it?  A.     That  is  right. 

Q.  Those  places  of  business  are  normally  open 
and  available  to  inspect  the  personal  property  dur- 
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ing  the  hours  of  8 :00  in  the  morning  until  approxi- 
mately 5:00  in  the  evening?  [125] 

A.    They  are  not. 

Q.  They  are  normally,  that  is,  normally  when 
you  do  the  work  of  assessing'? 

A.    May  I  ask  you  a  question? 

Q.     Surely. 

A.  Bullock's  don't  open  until  10:00  o'clock,  do 
they? 

The  Court:  Mr.  Witness,  we  can't  get  into  ar- 
guments. You  can  ask  questions  if  it  is  necessary 
for  you  to  understand. 

The  Witness:     The  point  was  that  I  was  try- 


ing  

The  Court:    the  questio'U  put  to  you.  I  will 

take  that  as  an  answer  to  the  effect  that  you  are 
governed  somewhat  by  the  hours  of  availability  of 
the  persons  conducting  the  businesses  whose  assets 
your  of&ce  appraises,  is  that  right? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Enright)  :  Now,  the  offices  of  the 
places  of  business  in  Orange  County  are  normally 
available  for  assessment  work  during  the  hours 
from  8:00  to  5:00  p.m.? 

A.  Will  you  restate  that  question?  I  didn't  quite 
understand  it. 

Mr.  Enright:    Will  you  read  the  question? 
(The  question  was  read.) 

The  Witness:    Not  all  of  them. 

The  Court:     Let's  see,  Mr.  Witness,  ordinarily 
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appraisal  work  is  done  during  the  business  day, 

isn't  it?  [126] 

The  Witness:  Yes,  but  some  of  them,  your 
Honor,  are  not  open  at  that  time  of  day.  Do  I  make 
it  clear? 

The  Court :  Yes.  I  am  trying  to  appreciate  what 
businesses  would  not  be  open  during  the  daytime, 
particularly  in  Orange  County.  We  don't  think  of 
it  as  a  night  spot.  Offhand,  can  you  name  any  man- 
ufacturing industries  that  work  three  shifts  down 
there  at  Santa  Ana  at  this  time,  that  work  around 
the  clock  and  have  the  executive  offices  open  24 
hours  a  day. 

The  Witness:     No,  I  don't  know  that. 

The  Court:  The  witness  has  said  that  work  is 
ordinarily  done  during  the  business  day.  The  court 
understands  the  business  day  to  mean  some  time 
between  sunrise  and  sunset,  as  an  ordinary  thing. 

Q.  (By  Mr.  Enright) :  Now,  ordinarily,  you, 
Mr,  Byrum,  do  not  go  out  at  sunrise,  around  6:00 
in  the  morning  and  go  into  these  executive  offices 
for  the  records  of  these  personal  property  owners, 
to  do  assessment  work,  do  you? 

A.    No,  I  do  not,  not  at  sunrise. 

Q.  It  is  normally  after  8:00  o'clock  in  the 
morning  ? 

A.    It  is  normally  after  8:00  o'clock,  yes,  sir. 

Q.  It  is  before  5:00  o'clock  when  the  normal 
executive  or  administrative  employees  go  home, 
isn't  it?  A.     Not  always. 

Q.     No,  but  I  said  normally.  [127] 
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A.    Well, 

Q.     Isn't  that  right,  Mr.  Byrum'? 

A.    Yes. 

Q.  And  normally  Mr.  Hallberg  performs  his 
eight-hours'  duties  between  8 :00  in  the  morning  and 
5:00  in  the  evening,  isn't  that  right? 

A.     That  is  not  right. 

Mr.  Enright:  No  further  questions  of  this  wit- 
ness. 

The  Court:  Well,  does  Mr.  Hallberg's  work  in- 
clude the  preparation  by  him  of  reports  and  data  of 
one  kind  and  another  for  your  office? 

The  Witness:    Yes. 

The  Court:  Is  that  work  of  preparing  such 
forms  one  that  requires  a  small  amount  of  his  time 
or  does  it  require  a  large  amount  of  his  time? 

The  Witness:  I  would  say  that  the  preparing  of 
the  data  requires  about  as  much  of  his  time  as  in 
the  actual  interview  in  the  business. 

The  Court:  Do  you  have  some  rules  or  regula- 
tions of  your  office  where  that  preparation  of  the 
data  shall  be  done? 

The  Witness :    We  do  not. 

The  Court:  Ordinarily  a  person  having  a  prob- 
lem with  the  assessor's  office  can  walk  into  the 
assessor's  office  and  find  someone  back  of  the 
counter  who  is  available  to  answer  questions  or 
give  office  assistance,  sir.  Is  that  true  of  [128]  your 
office? 

The  Witness:    Yes,  sir. 

The  Court:     Does  Mr.  Hallberg  ever  have  the 
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duty  of  being  the  person  behind  the  counter,  to 

render  such  services? 

The   Witness:     He   does   not. 

The  Court:  Well,  what  are  the  duties  that  he 
has  within  the  office? 

The  Witness :  His  duties  within  the  office  are  to 
complete  his  assessment  of  the  business.  In  other 
words,  to  make  permanent  records  and  transfer  to 
permanent  records,  and  he  may  do  that  in  the  office 
or  he  may  do  it  at  home.  He  may  do  it  anywhere. 
He  doesn't  necessarily  have  to  do  it  at  the  office. 

The  Court:    Is  he  on  a  quota  basis? 

The  Witness:     He  is  not. 

The  Court:  Was  he  at  any  time  within  the  past 
year? 

The  Witness:    On  a  quota  basis? 

The  Court:  Yes,  turning  out  a  certain  amount 
of  work.  For  instance,  we  judges  are  on  a  quota 
basis.  They  assign  us  a  certain  number  of  cases. 
We  have  to  handle  a  certain  number. 

Do  you  assign  your  deputy  assessors,  such  as  Mr. 
Hallberg,  a  certain  number  of  cases  or  assessments 
or  certain  areas? 

The  Witness:    Yes,  I  turn  over  definite  cases  to 
Mr.  [129]  Hallberg. 
g      The  Court:    Now,  did  he  during  the  time,  begin- 
ning in  December  of  1953  and  extending  through 
March  of  1954,  turn  in  a  full  quota  of  work  ? 

The  Witness :    He  turned  in  a  full  quota  of  work. 

The  Court:  Then  would  it  be  fair  to  say  that 
he  was  devoting  40  hours  a  week  to  the  duties  of 
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his  employment  with  you,  in  order  to  dispatch  that 

quantity  of  work  ?  Do  you  understand  what  I  mean  ? 

Would  a  man  have  to  work  about  40  hours  a 
week  in  order  to  do  that  much  work? 

The  Witness:    It  would  seem  so,  yes. 

The  Court:  Do  you  have  any  reason  to  believe 
Mr.  Hallberg  didn't  devote  that  amount  of  time  to 
the  discharge  of  his  duties  with  you? 

The  Witness :  I  have  no  reason  to  believe  he  did 
not.  We  were  aware  of  the  fact  that  he  had  prior 
commitments. 

Mr.  Enright:  I  move  to  strike  the  statement  as 
not  being  responsive  to  the  question. 

The  Court:  It  wasn't  responsive  to  any  ques- 
tion. It  is  something  which  could  have  been  brought 
out  by  a  proper  question,  though,  so  I  will  let  it 
stand. 

Q.  (By  Mr.  Enright) :  If  one  were  to  call  Kim- 
ball 2-6211  and  ask  for  Extension  355  he  would 
reach  Mr.  Hallberg? 

A.    You  would  reach  my  desk,  my  phone.  [130] 

Q.     Kimberly,  I  think  it  is. 

A.  That  is  right.  You  would  reach  my  phone,  my 
desk. 

Q.  Do  you  permit  the  deputy  assessors  to  take 
the  pei-manent  records  of  the  County  of  Orange 
away  from  the  of&ce  to  their  homes? 

A.  I  might  explain  that  in  this  way:  We  have 
what  is  known  as  a  fee  sheet,  real  estate  sheet. 
That  particular  record  is  a  permanent  record,  but 
it  goes  out  with  the  dejiuty  and  from  that  it  is 
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transferred  to  a  permanent  roll,  which  never  leaves 

the  office. 

The  Court:  Counsel,  just  for  your  information, 
you  can  point  out  to  me,  if  I  am  in  error,  wherein 
I  am  in  error,  but  I  think  the  point  has  been  pretty 
well  made  here  that  the  County  of  Orange  had  a 
demand  upon  Mr.  Hallberg  for  40  hours  a  week. 

As  I  understand  this  witness'  testimony,  that  40 
hours  was  served  by  erratic  time.  I  think  it  makes 
no  difference  whether,  for  the  purpose  of  this  case, 
Mr.  Hallberg  did  the  work  at  home  or  if  he  did  it 
in  the  office.  He  was  spending  40  hours  a  week 
with  Orange  County,  which  would  show  that  40 
hours  a  week,  at  least,  were  not  being  devoted  to 
the  duties  of  this  Receivership. 

Mr.  Enright:  Yes.  At  a  rate  of  pay  of  $355.00 
a  month. 

The  Court:  And  that  he  was  earning  $355.00  a 
month.  I  think  those  points  have  been  pretty  well 
made.  The  [131]  imj^ortant  thing  here  is  how  shall 
that  be  considered  in  the  fixing  of  his  fee? 

Mr.  Enright :  I  have  no  further  questions  on  the 
same  subject  matter. 

Q.  (By  Mr.  Enright) :  Tell  me,  you  didn't  em- 
ploy Mr.  Hallberg,  did  you? 

A.     I  do  not  employ  them,  no. 

Q.  Did  you  have  any  conversation  with  him  con- 
cerning the  terms  of  his  employment  before  he  was 
employed  ?  A.    Yes. 

Q.    And  when  did  that  occur? 

A.    I  couldn't  tell  you  definitely. 
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Q.  Was  it  a  week  or  10  days  before  he  com- 
menced to  work?  A.    Yes. 

Q.  That  would  be  in  the  latter  part  of  No- 
vember ? 

A.  This  particular  conversation  that  I  had  with 
him  was  as  a  result  of  examinations.  In  other 
words,  I  talked  to  15  people  who  took  this  partic- 
ular examination,  and  I  wouldn't  say  I  definitely 
talked  to  him  about  a  permanent  appointment  at 
that  time,  because  I  hadn't  interviewed  them  all, 
if  that  is  what  you  are  trying  to  bring  out. 

Q.  I  am  trying  to  fix  time,  first,  Mr.  Byrum. 
When  was  the  examination  given? 

A.    I  can't  remember  that,  really.  [132] 

Q.  Was  it  30  or  60  days  or  90  days  before  De- 
cember 7,  1953? 

A.  I  conducted  so  many  examinations  at  that 
time  I  don't  really — there  are  several  examinations 
conducted. 

Let  me  explain  a  little  bit.  You  see,  we  employ 
about  40  seasonal  people,  and  these  examinations 
were  conducted  from  time  to  time,  and  I  couldn't 
tell  definitely  when  this  one  was  conducted. 

The  Court:  Is  Mr.  Hallberg  an  employee  on  a 
seasonal  basis? 

The  Witness:  He  is  a  permanent  employee,  yes, 
sir. 

Mr.  Enright:  I  didn't  hear  the  answer.  Will  you 
read  it? 

The  Court:  He  is  a  permanent  employee,  as  I 
understood  it. 
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Mr.  Enright:    That  is  my  understanding. 

The  Witness:    Yes. 

Q.  (By  Mr.  Enright)  :  In  any  event,  there  were 
15  different  persons  interviewed  by  you  concerning 
this  particular  position  held  now  by  Mr.  Hallberg? 

A.     Yes,  sir. 

Q.  And  among  those  15  persons  one  of  them  was 
Mr.  Hallberg?  A.    Yes,  sir. 

Q.  And  at  that  time  you  had  a  conversation 
with  Mr.  [133]  Hallberg,  did  you,  concerning  his 
employment  ? 

A.    Yes,  concerning  the  employment. 

Q.     Of  Mr.  Hallberg? 

A.  He  hadn't  definitely  been  selected  at  that 
time. 

Q.  Was  that  the  time  you  were  advised  by  him 
he  had  previous  commitments? 

A.    I  don't  know. 

Q.  What  did  he  say  about  his  previous  commit- 
ments to  you? 

A.  At  the  time  I  called  him  for  work,  I  know 
at  that  time  he  told  me  about  previous  commit- 
ments. 

Q.    What  did  he  say? 

A.  I  called  him  to  go  to  work,  I  believe  it  was, 
Wednesday — wait  a  minute.  It  was  either  Wednes- 
day or  Thursday  of  the — ^before  the  7th  of  Decem- 
ber that  I  called  him. 

He  told  me  at  that  time  he  had  prior  commit- 
ments and  wanted  to  know  if  it  would  be  all  right 
to  come  to  work  on  Monday,  the  7th. 
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Q.  And  that  is  all  that  was  said  at  that  time*? 
He  did  report  for  work  on  Monday,  the  7th,  didn^t 
he?  A.     That  is  right. 

Mr.  Enright:  I  have  no  further  questions  of  the 
witness. 

Mr.  Whyte:  I  have  one  or  two  questions,  Mr. 
Byrum. 

Mr.  Enright :  May  I  offer  in  evidence  Exhibit  A 
for  [134]  identification.  That  is  the  letter  the  wit- 
ness admitted  receiving. 

The  Court:    Admitted. 

(Said  document  marked  Defendants'  Exhibit 
A  was  received  in  evidence.) 

Mr.  Whyte :  Just  for  the  purpose  of  the  record, 
I  would  like  the  record  to  show  that  this  is  an  at- 
tempt to  impeach  Mr.  Byrmn  with  respect  to  a 
matter  which  is  wholly  immaterial. 

I  registered  an  objection  yesterday  to  this  line 
of  testimony,  as  to  what  Mr.  Hallberg  did  for  the 
County  of  Orange  for  the  time  he  spent  there,  be- 
cause what  he  did  down  there  doesn't  make  any  dif- 
ference in  so  far  as  his  compensation  for  this  re- 
ceivership is  concerned. 

If  he  did  the  things  which  are  alleged  in  his 
l)etition  and  spent  the  time  that  he  says  he  has 
spent  and  performed  the  duties  which  are  enumer- 
ated and  set  out  in  his  petition,  and  testified  to  in 
his  deposition,  then,  in  my  opinion,  it  doesn't  make 
a  bit  of  difference  what  he  did  on  the  side,  because 
he  is  entitled  to  compensation  for  the  work  which 
he  did. 
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The  Court:  Of  course,  he  is  entitled  to  compen- 
sation for  what  he  did.  But  in  order  to  know  to 
what  extent  we  are  required  to  know  how  much 
demand  on  Mr.  Hallberg's  time  this  Richman  trust 
made. 

Mr.  Whyte :  I  realize  that,  your  Honor  has  ruled 
that.  [135]  I  am  not  objecting. 

The  Court:  All  right.  I  am  just  letting  you 
know  that  I  do  think  it  is  proper  for  that  purpose. 
If,  for  instance,  Mr.  Hallberg  had  held  this  posi- 
tion with  the  County  of  Orange  for  10  years,  and 
the  court  asked  him  to  take  a  receivership  and  he 
had  to  leave  the  County  of  Orange  because  the  re- 
ceivership was  taking  up  all  of  his  time  and  would 
come  in  here  and  say,  ''I  worked  20  hours  a  day  on 
that  receivership,"  that  would  entitle  him  to  a 
different  compensation  than  a  business  which  would 
not  be  a  full  time  emplo3TTient. 

Mr.  Whyte:    May  I  proceed? 

The  Court:    Yes. 

Cross  Examination 

Q.  (By  Mr.  Whyte) :  I  imderstood  you  to  say, 
Mr.  Byrum,  that  the  preparation  of  the  data  with 
respect  to  the  appraising  and  assessing  took  about 
as  much  time  as  the  actual  appraisal  work  in  the 
field,  is  that  correct? 

A.    I  would  think  so,  yes. 

Q.  Do  you  know,  of  your  own  knowledge, 
whether  Mr.  Hallberg  prepared  much  of  the  data 
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necessary  towards  appraisal  work  at  his  home  in 

the  evenings? 

A.  I  couldn't  answer  that  question,  I  don't 
know. 

Q.  Are  you  acquainted  with  the  fact  that  only 
last  night  Mr.  Hallberg  visited  a  large  restaurant 
in  the  County  [136]  of  Orange  after  dinner,  in  con- 
nection with  the  performance  of  his  duties  for 
your  office? 

A.     I  am  aware  of  the  fact  he  did. 

Q.    Yes. 

A.  He  turned  in  a  report  on  it  this  morning.  I 
can't  swear  that  he  did  it  last  night,  but  a  report 
was  turned  in  this  morning  on  that  business. 

Q.  Did  the  report  show  that  the  work  was  done 
some  time  after  5:00  o'clock  last  night? 

A.    I  wouldnd't  be  able  to  swear  to  that. 

Mr.  Enright:  I  object  on  the  ground  the  report 
is  the  best  evidence  of  what  it  states. 

The  Court:     Objection  sustained. 

Mr.  Whyte :  The  facts  will  speak  for  themselves, 
because  Mr.  Hallberg  was  in  court  all  day  yester- 
day. The  court  can  draw  its  own  conclusion  as  to 
when  he  performed  that  work. 

Q.  (By  Mr.  Whyte)  :  You  mentioned,  in  con- 
nection with  the  preparation  of  the  data  necessary 
for  Mr.  Hallberg's  work,  there  is  no  requirement 
that  that  need  be  done  in  the  office,  is  there,  Mr. 
Byrum?  A.     There  is  not. 

Q.  You  mentioned  a  conversation  with  Mr.  Hall- 
berg before  he  accepted  employment  at  your  office 
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on  or  about  December  7,  1953.  Did  he  tell  you  at 
that  time  that  he  had  prior  commitments  with  ref- 
erence   to    a    receivership    in    the    [137]    Federal 
courts  ? 

A.  He  did  not,  not  that  he  had  a  receivership. 
He  told  me  that  he  had  prior  commitments,  other 
things  that  he  had  to  clear  up. 

Q.  What  did  you  say  to  him?  Did  you  tell  him 
that  that  was  perfectly  all  right? 

A.  I  might  just — you  want  me  to  answer  the 
question?  I  would  like  to  say  that  quite  often 
when  you  employ  a  person 

Mr.  Enright:  I  move  to  strike  what  they  quite 
often  do.  The  question  is  what  was  the  conversa- 
tion at  that  time. 

The  Witness:     I  don^t  remember. 

The  Court:    Motion  granted. 

Q.  (By  Mr.  Whyte)  :  You  answered  you  don't 
remember,  Mr.  Byrum? 

A.     Yes ;  I  don't  remember. 

The  Court:  May  I  ask  one  question?  Is  Mr. 
Hallberg  now  required  to  devote  his  full  time,  or, 
to  put  it  another  way,  is  he  now  allowed  at  this 
time  to  have  outside  employment?  Do  you  under- 
stand what  I  mean? 

The  Witness :  To  have  outside  employment  when 
he  is  working  for  the  County  of  Orange? 

The  Court:    Yes. 

The  Witness:  There  is  nothing  in  the — I  really 
don't  know.  [138] 

The  Court:    I  understand  there  are  some  Federal 
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offices  which  require  persons  taking  employment 
there  to  not  have  any  other  employment.  There  are 
some  municipalities  which  have  those  requirements, 
with  respect  to  peace  officers  and  so  on.  They  want 
to  have  their  full  energy  devoted  to  the  require- 
ments of  the  position. 

I  wondered  if  this  position  which  Mr.  Hallberg  is 
in  has  that  requirement  as  of  this  time. 

The  Witness:     I  don't  remember  just  what  the 
terms  of  the  county  ordinance  in  that  respect  are. 

Mr.  Whyte:     I  have  no  further  cross  examina- 
tion. 

The  Court:    Redirect? 

Mr.  Enright :    No,  I  have  no  questions. 

The  Court:    May  this  witness  be  excused*? 
(Witness  excused.) 

Mr.  Enright:    Mr.  Hallberg. 

ROY  E.  HALLBERG 

called  as  a  witness  in  his  own  behalf,  having  been 
previously  duly  sworn,  resumed  the  stand  and  testi- 
fied further  as  follows: 

Cross  Examination — (Continued) 
Q.     (By  Mr.  Enright) :    I  direct  your  attention 

ot  the  oath  of  Receiver  constituting  a  part  of  the 

files  in  this  action,  and  to  the  fact  it  is  filed,  dated 

December  2,  1953. 

That  is  the  day  on  which  you  took  your  office, 

is  it  not?  [139] 

A.    I  believe  that  it  was  the  same  date. 
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Q.  That  was  a  Wednesday  before  December  7, 
1953?  Or,  we  can  check  it  from  the  calendar,  of 
which  I  think  the  court  takes  judicial  notice. 

You  had  been  out  directing  the  managers  of  the 
apartment  houses  before  you  signed  your  oath  on 
December  2,  1953,  hadn't  you? 

A.  We  had  gone  out  to  advise  them  that  the 
management  was  going  to  be  invested  in  a  Re- 
ceiver. 

Q.  You  did  more  than  advise  them,  you  took 
the  money  from  two  or  three  of  the  five  apartment 
managers'?  A.     Two  of  them,  yes. 

Q.  Did  you  tell  his  Honor,  Judge  Tolin,  at  the 
time  you  filed  your  oath  here  on  December  2,  1953, 
a  Wednesday,  that  you  were  to  become  a  perma- 
nent employee  of  the  Coimty  of  Orange,  commenc- 
ing Monday,  December  7th? 

A.     I  didn't 

Mr.  Whyte:  Objected  to  as  immaterial,  irrele- 
vant. 

The  Court:     Overruled. 

Mr.  Enright:     Will  you  read  the  question? 
(The  question  was  read.) 

The  Witness:     I  knew  nothing  about  it. 

Q.  (By  Mr.  Enright):  You  heard  the  testi- 
mony of  Mr.  Byrum 

A.    At  the  time  we  filed  that [140] 

Q.  Pardon  me  just  a  moment,  Mr.  Hallberg. 
May  I  finish  my  question  ?  A. .  Certainly. 

Q.  You  heard  his  testimony,  in  which  he  stated 
that  on  Wednesday  before  you  went  to  work  on  De- 
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cember  7tli,  that  he  talked  to  you  concerning  your 

going  to  work  on  the  following  Monday? 

Did  you  hear  him  testify  to  that? 

A.  I  did  not  hear  him  testify  that  was  Wed- 
nesday morning  before  I  went  to  work. 

Q.  Tuesday  or  Wednesday,  then,  before  you 
went  to  work?  A.     No. 

Mr.  Enright :     I  will  stand  on  the  record. 

Q.  (By  Mr.  Enright) :  You  did  have  a  conver- 
sation with  him  before  you  did  go  to  work,  didn't 
you? 

A.  I  had  a  conversation  before  I  went  to  work, 
yes. 

Q.  You  went  to  work  on  December  7,  1953,  isn't 
that  clear?  Can  we  agree  on  that? 

A.    Went  to  work  where? 

Q.     County  of  Orange. 

A.    No, — ^I  am  sorry.  December  7th,  yes. 

Q.    Now,  that  was  on  a  Monday,  wasn't  it? 

A.    That  was  on  a  Monday,  correct. 

Q.  Now,  the  previous  week  you  had  a  conver- 
sation with  Mr.  Byrum,  as  he  testified  to  here  on 
the  witness  stand,  [141]  didn't  you? 

A.     That  is  coiTect. 

Q.  Now,  directing  your  attention,  Mr.  Hallberg, 
to  your  emplojrment  previously  to  going  to  work  for 
the  County  of  Orange,  you  were  employed  during 
the  period  of  September  1952  to  October  1953  by 
the  Narmco  Company  at  Costa  Mesa? 

A.    That  is  correct. 
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Q.  Your  rate  of  compensation  was  $350.00  a 
month*?  A.     That  is  correct. 

Q.  And  that  company  was  engaged  in  the  busi- 
ness of  manufacturing  plastic  fishing  poles'? 

A.     That  is  correct. 

Q.  Before  going  to  work  for  that  company  you 
were  employed  by  the  Morgan  Construction  Tooth 
Company  ?  A.    Yes. 

Q.  For  the  period  of  May  or  June  1951  through 
Christmas  day  or  through  December  of  1951,  isn^t 
that  correct?  A.     That  is  correct. 

Q.  Your  rate  of  compensation  there  was  $100.00 
a  week. 

A.  That  was  not  compensation,  that  was  a  draw- 
ing acccount. 

Q.  It  was  a  drawing  account  as  a  result  of  your 
haying  invested  $18,000.00  in  the  purchase  of  stock 
in  the  Morgan  Construction  Tool  Company? 

A.  Both  the  president  and  I  took  a  hundred  dol- 
lars a  [142]  week  as  a  drawing  account. 

Q.  You  invested  $18,000.00  in  the  company  be- 
fore you  mentioned  taking  this  drawing  account, 
isn't  that  right?  A.    I  don't  see 

The  Court:  Was  the  drawing  account  against 
earnings  of  the  company  or  against  salaries,  or  com- 
missions, or  what? 

The  Witness:  It  was  mostly  against  possible 
earnings  of  the  company. 

Q.  (By  Mr.  Enright) :  Now,  you  did  make  an 
investment  of  $18,000.00  in  the  company  before  you 
commenced  drawing  this  hundred  dollars  a  week, 
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isn't  that  right?  A.    That  is  correct. 

Q.  Do  you  know  a  G.  T.  Gilliam  of  Altadena, 
California?  A.     I  know  of  him. 

Q.  Is  his  business  that  of  selling  his  services  as 
an  efficiency  expert  ?  A.     That  is  correct. 

Q.  Did  you,  before  going  to  work  with  Morgan 
Construction  Tooth  Company,  work  for  a  period  of 
time  or  attempt  to  work  for  a  period  of  time  with 
Mr.  Gilliam,  in  carrying  on  his  business  of  consult- 
ing with  business  concerns? 

A.  My  connection  up  there  was  more  or  less  as 
a  helper  and — or  giving  him  aid.  I  did  not  do  any 
of  the  actual  work  out  in  the  field.  You  asked  me 
that  question  before.  [143] 

Q.  In  your  deposition,  and  you  did  not  re- 
member it  at  that  time? 

A.  I  said  no,  definitely  not;  I  didn't  know  what 
you  asked  me. 

Q.  Perhaps  then,  my  words  did  not  convey  the 
exact  act  or  thing  you  did.  Now,  will  you  explain 
what  you  did  do,  if  that  will  aid  you  in  answering 
the  question?  I  do  not  want  to  limit  you  by  a  ques- 
tion. 

A.  The  assistance  I  gave  him  was  organizing  a 
group  of  individuals  to  help  and  assist  him  in  his 
actual  work.  At  that  time  I  was  not  capable  of  any 
sustained  work. 

The  Court:     You  had  some  physical  difficulty? 

The  Witness:  Yes,  I  have  been  bothered  for 
several  years  with  a  bad  back  that  incapacitated 
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me ;  over  months  on  end  I  was  in  bed,  and  the  times 

I  got  up  were  limited. 

I  don't  do  any  physical  work,  and  finally  had  an 
operation. 

Q.  (By  Mr.  Enright)  :  Now,  during  that  period 
of  time  that  you  were  carrying  on  the  activities,  as 
you  have  described  them,  with  Mr.  Gilliam,  you 
acquired  a  lot  known  as  85  Glen  Summer  Road  in 
Pasadena,  at  about  that  time? 

A.     If  I  remember  correctly,  I  had  the  lot. 

Q.  Well,  you  acquired  the  lot  at  85  Glen  Sum- 
mer Road  on  May  29,  1947,  being  Document  901 
of  the  official  records  of  the  offices  of  the  County 
Recorder's  office?  Does  that  [144]  help  you  at  all 
in  fixing  the  date? 

A.    Yes,  that  is  approximately  right. 

Q.     Did  you  build  a  house  there  ?  A.     I  did. 

Q.  And  you  sold  that  house  on  February  19, 
1948  ?  A.    Ai^proximately. 

Q.  Now,  during  that  period  of  time  you  also 
acquired  a  lot  at  90  Glen  Summer  Road  on  Octo- 
ber 30,  1947,  being  Document  No.  146  of  the  official 
records  of  the  County  Recorder's  office? 

A.    That  is  correct. 

Q.  And  you  sold  that  lot  and  the  house  you 
built  on  it  on  June  17,  1952  ? 

A.     That  is  approximately  correct,  yes. 

Q.  Now,  before  acquiring  the  lot  on  April  29, 
1947,  you  had  been  employed  by  the  Garrett  Com- 
pany in  New  York  for  a  period  of  13  years,  hadn't 
you?  A.     That  is  correct. 
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Q.  And  that  13-year  period  covered  the  time 
from  about  1932  or  '33  to  1947? 

A.     That  is  correct. 

Q.  And  your  duties  with  the  Garrett  Company 
pertained  to  the  marketing  of  wines? 

A.     That  is  correct. 

Q.  In  no  manner  did  your  duties  to  the  Garrett 
Company  [145]  pertain  to  the  operating  of  apart- 
ment houses?  A.     No;  that  is  correct. 

The  Court :     What  was  your  comxoensation  there  ? 

The  Witness:  Well,  the  earnings  ranged  up  to 
about  $40,000.00  a  year  net. 

The  Court:    What  do  you  mean  by  "net"? 

The  Witness:  After  I  paid  my  expenses  and 
whatever  other  expenditures  had  to  be  made. 

The  Court:    You  don't  mean  after  taxes? 

The  Witness:     No. 

Q.  (By  Mr.  Enright)  :  You  terminated  that  em- 
ployment and  came  to  California  about  March  of 
1947?  A.     That  is  correct. 

Q.  And  this  $40,000.00  a  year  you  refer  to  was 
monies  you  received  in  the  sale  of  wine  or  directing 
the  sale  of  wine  in  and  about  the  New  York  area? 

A.  Directing  the  sale  of  wine  throughout  the 
New  York  area,  Metropolitan  New  York  area  and 
in  New  York  State. 

Q.     Including  Brooklyn? 

A.  Well,  most  people  don't  think  Brooklyn  is 
a  part  of  the  United  States. 

Q.  Well,  I  do.  Now,  in  any  event,  the  sale  of 
wine  had  nothing  to  do  with  the  management  of 
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apartment  houses,  did  it?  A.    Right.  [146] 

Q.  The  first  apartment  house  that  you  had  any 
connection  with  in  California  was  at  509  Fair  Oaks 
Boulevard,  an  apartment  house  in  Pasadena? 

A.     I  never  had  a  building  at  509. 

Q.     1509.  I  misread  my  notes.  Is  that  right? 

A.     That  is  correct. 

Q.  You  acquired  that  house  December  20,  1949, 
])eing  the  deed  recordation  of  Document  116,  on  that 
date,  the  official  records  of  Los  Angeles  County? 

A.     That  is  approximately  correct. 

Q.     It  was  a  14-unit  apartment?  A.     16. 

Q.    You  yourself  owned  it,  did  you? 

A.    I  did. 

Q.    And  you  hired  a  manager?  A.     Correct. 

Q.    Your  mother-in-law?  A.     That  is  right. 

Q.  And  you  disposed  of  that  apartment  house 
on  November  29,  1950,  being  Document  No.  1037 
of  the  official  records  of  Los  Angeles  County? 

A.    Approximately  that. 

Q.  So  for  approximately  11  months  you  were 
owner  of  an  apartment  house  at  that  address  in 
Pasadena,  California,  or  South  Pasadena?  [147] 

A.     That  is  right,  yes. 

The  Court:  Did  you  ever  do  anything  with  re- 
spect to  the  management  of  it? 

The  Witness:  Well,  we  had  a  resident  manager 
there,  but  so  far  as  the  actual  managing  the  per- 
sonal property  there,  doing  things,  ordering  things 
done,  yes,  a  lot  of  things  I  ordered  done  on  the 
building. 
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Q.  (By  Mr.  Enright)  :  You  ordered  a  lot  of 
things  done  on  these  14  apartments  during  the  11 
months  you  had  it?  A.    16  apartments,  yes. 

Q.  In  addition  to  the  85  and  the  90  Glen  Sum- 
mer Road  and  the  1509  Fair  Oaks  apartment  house, 
you  did  acquire  an  unfurnished  4-family  unit  at 
507  El  Molino  Street  in  Pasadena,  California,  on 
December  29,  1950,  didn't  you? 

A.    Approximately  that  time,  yes. 

Q.  You  and  your  wife  jointly  or  individually, 
one  of  you  owned  that  property  alone,  didn't  you? 

A.  Well,  I  believe  the  record  will  state  all  these 
buildings  were  joint  tenancies. 

Q.  Yes.  And  you  still  own  that  unfurnished  4- 
family  unit? 

A.     There  is  one  apartment  there  furnished. 

Q.  Those  are  all  the  properties  that  are  in  Los 
Angeles  County  that  you  had  had  any  connection 
with   when   you  were   interviewed  by   this   court? 

A.     In  California?  Yes. 

Q.  I  said  Los  Angeles  Coimty.  Because  there 
are  two  down  in  Orange  County,  isn't  that  right, 
Mr.  Hallberg?  A.    Yes. 

Q.  Those  are  single  residences  and  one  is  a  du- 
plex or  triplex? 

A.     One  is  a  triplex  and  the  other  is  a  residence. 

The  Court:     The  triplex  is  residential  property. 

The  Witness:  Yes,  it  is  in  a  residential  neigh- 
borhood. 

The  Court:  Are  the  triplexes  for  commercial 
use? 
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The  Witness:     No. 

The  Court :    Or  for  residence  ? 

The  Witness:  It  is  for  residences.  People  live 
in  them.  They  are  both  furnished,  incidentally. 

Q.  (By  Mr.  Enright)  :  You  moved  to  Orange 
County  in  1952,  didn't  you?  A.    Yes. 

Q.  And  after  moving  down  there,  you  built  this 
triplex  or  single  residence,  which  came  first,  will 
you  exi)lain  that  ?  A.     Triplex. 

Q.     And  sold  it,  did  you?  A.     No. 

Q.    You  still  own  it?  A.     Still  own  it.  [149] 

Q.  You  built  a  single  residence  down  there  in 
Orange  County  then?  A.    Yes,  that  is  right. 

Q.  Now,  you  have  recited,  have  you  not,  to  the 
court  your  experience  in  dealing  with  real  prop- 
erty in  California,  in  answer  to  my  previous  ques- 
tions? A.     Your  previous  questions,  yes. 

Q.  The  only  business  address  you  had,  since  you 
have  come  to  California,  was  the  address  of  the 
Morgan  Construction  Tooth  Company  in  Pasadena, 
which  you  used  during  the  period  June  or  May 
1951,  to  December  1951,  isn't  that  correct? 

A.    I  directed  all  my  mail  to  my  home. 

Q.  Well,  did  you  advise  his  Honor  before  your 
employment  that  you  did  have  a  place  of  business 
over  in  Pasadena,  a  business  address? 

A.  The  address  I  used  there  was  509  South  El 
Molino. 

Q.  This  4-family  unfurnished  residence  prop- 
erty? A.    Yes,  I  received  mail  there. 
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Q.  And  that  you  represented  to  the  court  as  be- 
ing a  place  of  business  for  you,  is  that  right? 

A.  Well,  it  was  an  apartment  house.  I  don't  re- 
call that  I  mentioned  that  as  a  business  address, 
though. 

Q.  I  have  reference  to  the  statement  made  on 
November  30th  of  1953,  the  date  of  your  appoint- 
ment, that  it  was  [150]  represented  to  the  parties 
by  the  court  that  you  had  a  business  address  in 
Pasadena. 

I  assume  you  made  that  representation  to  the 
court,  did  you  not? 

Mr.  Whyte:  Objected  to  as  calling  for  some- 
thing that  is  outside  the  presence  of  this  witness. 
He  wasn't  a  party  to  any  conversation  between  the 
court  and  yourself,  Mr.  Enright. 

Mr.  Enright:  He  was  there  part  of  the  time.  I 
will  verify  whether  he  was  there  at  that  time. 

Mr.  Whyte:  I  ask  you  lay  a  foundation  he  was 
present  at  any  such  conversation  and  knew  any- 
thing about  it. 

Q.  (By  Mr.  Enright) :  Now,  directing  your  at- 
tention, if  I  may  step  up  to  the  witness  stand,  to 
the  transcript  of  November  30,  1953,  at  page  10  of 
the  transcript,  line  11,  is  where  you  answered  the 
statement  of  the  court  concerning  your  qualifica- 
tions, with  the  words: 

''Mr.  Hallberg:     That  is  correct." 

Now,  pursuing  that  transcript  over  to  page^ 

Mr.  Whyte:    Just  a  moment,  Mr.  Enright. 


Lyda  Tichvell,  Etc.  373 

(Testimony  of  Roy  E.  Hallberg.) 

Mr.  Enright:  Read  any  portions  you  want.  I 
never  misled  a  witness  in  my  life. 

I  merely  wanted  to  fix  the  point  in  that  tran- 
script on  that  day  as  being  on  page  10,  that  Mr. 
Hallberg  was  a  witness  in  the  chambers  of  this 
court  at  that  time.  [151] 

Now,  the  representation  concerning  the  business 
address  was  later  on  in  the  transcript,  your  Honor. 
It  is  on  page  15. 

Mr.  Whyte :  Well,  if  you  are  going  to  read  into 
the  record  something  standing  alone,  an  answer  by 
Mr.  Hallberg,  "That  is  correct,"  why,  why  don't 
you  read  the  whole  transcript,  to  show  what  he  is 
answering,  what  "That  is  correct"  has  reference  to? 

I  am  going  to  request  there  be  read  into  the  rec- 
ord the  whole  conversation,  to  show  what  Mr.  Hall- 
berg was  answering. 

The  Court:  Mr.  Whyte,  I  am  going  to  consider 
what  occurred  at  that  time  and  place.  I  will  read 
that  transcript  in  connection  with  the  matter  now 
before  me,  before  deciding  the  issue  here. 

I  might  also  read  some  of  the  transcript  of  the 
principal  trial  in  this  action,  since  this  proceeding 
is  ancillary  to  it,  and  one  can  pick  up  a  great  deal 
of  information  concerning  the  properties  managed 
from  the  transcript  of  the  trial  of  the  case. 

Mr.  Whyte:  Thank  you,  your  Honor.  I  wanted 
the  court  to  have  in  mind  what  Mr.  Hallberg  was 
answering  when  he  said,  "That  is  correct." 

The  Court:    We  take  evidence  here,  but  I  will 
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read  all  these  things  before  deciding  this.  There 

isn't  going  to  be  [152]  any  precipitant  action. 

Mr.  Enright :  I  am  disturbed,  your  Honor,  about 
the  making  of  a  decision  involving  the  reasonable 
value  of  this  witness'  services  based  upon  evidence 
that  is  not  presented  herein,  pursuant  to  the  peti- 
tion and  the  answer  to  the  petition. 

The  Court:  Are  you  objecting  to  the  court's  con- 
sidering the  evidence  which  was  presented  at  the 
trial  of  Tidwell  vs.  Richman*? 

Mr.  Enright:  Yes.  I  believe  it  would  be  im- 
proper. I  seriously  make  that  point.  Otherwise,  we 
do  not  know  upon  what  does  the  court  base  its  deci- 
sion. 

The  Court :  I  will  tell  you  what  I  intend  to  con- 
sider from  the  record  of  that  case.  That  record 
shows  somewhat  the  character  of  the  properties 
which  came  into  the  receivership.  And  I  intend  to 
consider  that. 

That  record  shows  what  was  charged  by  Mr.  Rich- 
man  for  the  management  of  those  properties.  And 
it  shows  what  experts,  produced  by  Mr.  Richman, 
thought  would  be  a  reasonable  charge  for  the  man- 
agement of  them.  It  shows  what  experts,  called  by 
Mrs.  Tidwell,  thought  would  be  a  reasonable 
amount,  and  it  shows  the  general  character  of  the 
property. 

I  think  those  matters  I  have  alluded  to  may  be 
properly  considered.  This  proceeding  cannot  be  iso- 
lated entirely  [153]  from  the  main  action  to  which 
this  is  merely  supplementary. 
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Mr.  Enright:  My  point  being  this,  your  Honor: 
That  if  the  court  is  to  consider  the  evidence  in  the 
main  action,  that  it  has  just  now  stated,  it  would  of 
necessity  involve  an  examination  into  the  qualifi- 
cation of  the  persons  involved  in  the  management 
fees. 

The  Court:  Well,  that  was  open  to  litigation  in 
the  main  action  and  to  a  certain  extent  it  was  in- 
quired into  in  the  main  action.  No  one  waived  their 
privileges  of  cross  examination  at  the  time  of  that 
trial. 

We  built  up  a  transcript  of  several  hundred 
pages.  I  don't  propose  to  read  it  all,  but  I  am  going 
to  refresh  my  memory  on  the  parts  to  which  I  have 
referred  in  general  terms  here. 

Mr.  Enright:  I  had  not  quite  completed  my 
statement,  your  Honor. 

The  Court:     All  right. 

Mr.  Enright:  My  point  was  that  the  qualifica- 
tions of  those  particular  witnesses  in  their  expe- 
rience as  property  managers  in  this  specific  com- 
munity alone  was  presented.  And  that  would  involve 
the  whole  transcript  or  the  whole  of  the  trial  of  the 
case,  I  am  afraid. 

And  I  submit  it  would  be  improper  to  go  beyond 
this  record  we  are  developing  here. 

Q.  (By  Mr.  Enright) :  Proceeding,  now,  Mr. 
Hallberg,  [154]  you  do  not  deny  that  you  did  an- 
swer a  question  on  page  10  of  this  transcript  of 
November  30,  1953?  A.     Correct. 
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Q.  So  you  were  there  in  the  chambers  at  the 
time  you  gave  this  answer?    That  is  correct? 

A.    I  was,  yes. 

Q.  You  remained  in  chambers  after  that  an- 
swer, until  at  least  myself  left  the  chambers,  be- 
cause I  was  engaged  in  another  trial? 

A.     So  far  as  I  know,  I  did. 

Q.  Now,  directing  your  attention  to  page  15  of 
the  transcript,  commencing  at  line  3  through  line 
18,  did  you  make  the  following  statements: 

'^Q.  (The  Court)  :  Yes.  Now,  if  you  gentlemen 
wish  to  consult  with  the  Receiver  whom  I  have  indi- 
cated will  be  appointed,  we  will  provide  one  of  the 
rooms  adjacent  to  the  chambers  for  such  consulta- 
tion, so  that  you  may  orient  him  to  immediately 
pending  problems  which  you  feel  might  enter  into 
the  employment  he  is  about  to  assume. 

''I  know  you  have  another  engagement,  Mr.  En- 
right,  but  you  might  take  just  long  enough  to  get 
an  exchange  of  names,  addresses  and  telephone 
numbers  and  the  like.  [155] 

"I  am  going  to  suggest  to  Mr.  Hallberg,  whom  I 
think  has  a  place  of  business  somewhere  around — 

"Mr.  Hallberg.     It  is  in  Pasadena. 

"The  Court:    And  you  live  at  Corona  Del  Mar? 

"Mr.  Hallberg.     That  is  correct." 

You  did  make  those  statements  at  that  time? 

A.    Yes.  I  was  referring  to  509  South  El  Molino. 

The  Court:  Did  you  have  any  business  there, 
other  than  the 

The  Witness :     The  apartment  house. 
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The  Court:    management  of  that  building? 

The  Witness:     The  apartment  building. 

Q.  (By  Mr.  Enright) :  That  wasn't  an  apart- 
ment, was  it,  a  4-family  unfurnished  flat? 

A.    It  is  usually  called  an  apartment  building. 

Q.     Unfurnished,  is  that  right? 

A.     One  apartment  is  furnished. 

Q.  One  unit  is  furnished.  And  there  are  four 
units  in  that  building  at  507  South  El  Molino? 

A.     That  is  correct. 

Q.    You  call  that  an  apartment? 

A.     I  certainly  do. 

Q.  All  four  of  them  were  rented  on  November 
30,  1953,  weren't  they?  [156] 

A.    That  is  correct. 

Q.     The  tenants  were  paying  you  rent? 

A.     That  is  right. 

Q.  And  you  call  that  your  place  of  business,  is 
that  it? 

A.  I  had  access  to  a  telephone  there  and  also  I 
received  mail  there. 

Q.  Now,  directing  your  attention  to  your  expe- 
rience in  Chicago,  concerning  the  operation  of  prop- 
erties, it  was  in  the  year  1930  or  '31,  isn't  that 
correct?  A.     '31,  yes;  1930-31. 

Q.    It  was  for  a  period  of  one  year? 

A.  More  or  less.  I  think  it  is  more.  But  I  am 
not  positive.  That  is  quite  a  few  years  ago. 

Q.  You  were  employed  by  Gus  Each,  E-a-c-h,  is 
that  correct? 

A.    No,  it  is  just  Eich,  E-i-c-h. 
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Q.  Mr.  Eich  was  a  bondholder  of  certain  bonds 
issued  by  a  bank  at  Chicago,  isn't  that  correct? 

A.    He  was  a  bondholder  and  receiver. 

Q.  I  hadn't  reached  the  receivership  yet,  Mr. 
Hallberg.  Now,  the  bank  became  defunct  or  closed, 
isn't  that  right,  and  Mr.  Eich,  by  virtue  of  his 
bonds,  took  over  some  of  those  properties  of  the 
bank,  which  were  securing  his  bonds,  isn't  that  it? 

A.  That  is  correct.  He  took  them  over  as  Re- 
ceiver, though. 

Q.  You  had  never  acted  as  a  Receiver  at  any 
time,  yourself,  until  this  court  appointed  you,  had 
you? 

A.  That  is  correct.  I  was  handling  the  proper- 
ties in  receivership. 

Q.  Did  you  at  any  time  advise  this  court,  be- 
fore your  appointment  or  on  December  2nd,  when 
you  took  your  oath,  that  you  contemplated  render- 
ing an  eight-hour  day's  service  to  the  County  of 
Orange  ? 

A.  I  didn't  contemplate  rendering  service  to  the 
Coimty  of  Orange  at  that  time. 

Q.  The  question  is  did  you  advise  the  coui-t  of 
your  intention  or  contemplation  of  going  to  work 
for  the  County  of  Orange? 

Mr.  Whyte:  Objected  to  as  calling  for,  as  as- 
suming facts  not  in  evidence.  The  witness  has  tes- 
tified he  didn't  contemplate  going  to  work  for  the 
County  of  Orange  at  that  time. 

The  Court:  The  question  is  whether  he  told  the 
court  that  hp  h?.d  such  contemplation,  which  is  a 
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different  thing,  and  I  think  you  will  allow  that 

question. 

The  Witness:    I  couldn't  have  told 

The  Court:  You  can  just  answer,  did  you  or 
didn't  you? 

The  Witness:     No,  I  couldn't  have.  [158] 

Q.  (By  Mr.  Enright) :  You  were  appointed 
Receiver  on  Wednesday  and  went  to  work  for  the 
County  of  Orange  on  Monday,  didn't  you? 

A.  Yes.  I  had  no  knowledge  of  going  to  work  for 
the  county. 

The  Court:    On  the  following  Monday? 

Mr.  Enright:     Yes. 

The  Witness:    No. 

Mr.  Enright:  Following  Monday,  December  7th. 
The  court  order  here  is  December  2nd.  He  was 
appointed  and  took  his  oath. 

Q.  (By  Mr.  Enright)  :  You  never  informed  the 
court  at  all  at  any  time  about  going  to  work  for  the 
County  of  Orange? 

A.  I  didn't  know  I  was  going  to  work  for  the 
County  of  Orange. 

Q.  Did  you  inform  the  court  after  you  went  to 
work  for  the  County  of  Orange? 

A.    Not  that  I  recall. 

Q.  In  fact,  you  had  told  no  one  that  you  were 
devoting  eight  hours  a  day  as  a  part  of  your  em- 
ployment at  the  County  of  Orange  until  your  depo- 
sition was  taken? 

A.    May  I  have  that  again? 

Mr.  Enright:     Read  the  question,  please. 
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(The  question  was  read.) 

The  Witness:  I  would  like  to  have  you  state 
that  [159]  a  little  differently.  Will  you  state  that 
a  little  differently,  please? 

The  Court:  You  just  answer  that  the  best  you 
can.  If  it  is  an  incorrect  proposition,  you  clear  it 
up. 

The  Witness :    I  will  have  to  ask 

Mr.  Whyte:  You  have  a  right  to  explain  your 
answer,  Mr.  Hallberg.  Answer  the  question  and  ex- 
plain, if  necessary. 

The  Witness:  I  will  have  to  ask  the  reporter 
to  please  read  that  again. 

(The  question  was  re-read.) 

The  Witness:     That  is  correct,  so  far  as  I  know. 

Q.  (By  Mr.  Enright) :  At  the  time  you  were 
requested  to  act  as  Receiver  in  this  matter  by  the 
court,  you  had  then  intended  to  delegate  most  of 
your  work  to  Miss  Cosgrove,  is  that  correct? 

A.  I  had  intended  to  delegate  the  housekeeping 
to  Miss  Cosgrove. 

Q.  Did  you  inform  the  court  of  your  intention 
of  delegating  what  you  call  housekeeping  to  your 
wife.  Miss  Cosgrove?  A.     No. 

The  Court:  We  have  gotten  away  from  that 
1931  transaction.  I  thought  you  were  going  into  it 
while  we  were  at  the  point,  so  we  wouldn't  have 
to  return  to  it  again.  But,  as  I  recall  the  evidence, 
it  has  not  been  gone  into.  [160] 

At  what  rate  were  you  compensated  for  that 
work  ? 
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The  Witness:  I  was  compensated  on  a  basis  de- 
pendent upon  the  rents  received  from  the  various 
properties.  And  I  don't  recall  what  the  amounts 
were  now. 

The  Court:  Can  you  recall  approximately  what 
your  annual  income  was  from  that  source  during 
the  year  that  you  occupied  that  position? 

The  Witness :     Your  Honor,  I  just  don't  recall. 

The  Court:    Was  that  a  full  time  employment? 

The  Witness :    Yes. 

The  Court :     Or  did  you  have  other 

The  AVitness :  No.  I  was  working  there  full  time 
on  all  the  buildings. 

The  Court:  Were  the  buildings  exclusively 
apartment  buildings,  or  did  they  include  other 
types  ? 

The  Witness:  They  included  various  types. 
They  were  apartment  buildings,  apartment  hotel, 
ordinary  two  flats,  three  flats,  a  couple  of  bunga- 
lows. They  were  scattered  all  over  the  north  side  of 
— northwest  side  of  Chicago. 

The  Court:  How  did  they  compare  in  type  of 
building — I  don't  mean  all  of  them — but  were  there 
any  that  were  comparable  in  some  way  to  the  class 
of  buildings  which  were  involved  in  the  Richman 
properties  ? 

The  Witness:  Yes,  there  was  one  apartment  ho- 
tel up  in  Logan  Square  and  it  had  furnished  units, 
elevator,  refrigeration  [161]  service;  the  physical 
aspects  of  the  building  were  quite  similar. 
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The  Court:  To  which  one  of  the  Richman  prop- 
erties ? 

The  Witness:  I  imagine  that  would  be  classed 
more  along  the  lines  of  the  Oliver  Cromwell.  It  was 
in  a  fairly  nice  residential  district  and  this  was  out 
on  the  boulevard  in  the  fair-income  bracket  neigh- 
borhood. 

The  Court:  Were  most  of  the  apartment  build- 
ings in  that  earlier  experience  of  yours  buildings  in 
a  lower  class  than  were  involved  in  the  Richman 
trust? 

The  Witness:  Not  necessarily.  I  believe  on  the 
whole  they  were  on  a  par.  They  were  brand  new 
buildings  and  they  were  out  in  new  neighborhoods. 

They  were  not  in  the  fringe  areas.  They  were 
substantial  buildings,  all  of  them. 

Q.  (By  Mr.  Enright) :  There  was  only  one  of 
the  properties  that  was  an  apartment  hotel,  isn't 
that  right? 

A.  There  was  only  one  large  one.  There  were,  as 
I  recall, 

Q.  Your  principal  duty  was  trying  to  collect  the 
rents  from  those  people  in  1931?  A.     No. 

Mr.  Whyte:  Would  you  finish  your  answer?  As 
you  recall  what?  May  the  court  please  allow  the 
witness  to  finish  his  answer?  [162] 

The  Court:    Finish  the  answer. 

The  Witness:  We  had  several  smaller  build- 
ings, probably  had  10,  12  little  furnished  apart- 
ments ;  but  they  were  small  buildings. 

As  far   as   the   last  question   was   concerned,   it 
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didn't  include  only  collecting  rents.  It  was  a  com- 
plete management. 

Q.  (By  Mr.  Enright) :  That  was  the  problem 
in  1931,  though,  wasn't  it,  collecting  rent? 

A.     That  was  one  of  many  problems. 

Mr.  Enright:  Now,  is  that  all  your  Honor  de- 
sires to  ask  concerning  Chicago,  bondholder's 
rights? 

The  Court:  That  is  all  I  had  in  mind.  I  am  not 
interested  in  the  bondholder's  rights. 

I  am  interested  in  the  type  of  service  which  this 
man  rendered  there,  what  his  experience  was. 

Q.  (By  Mr.  Enright) :  Now,  directing  your  at- 
tention to  Mrs.  Hallberg's  experience.  She  gradu- 
ated from  the  University  of  Minnesota,  is  that 
right?  A.     That  is  correct. 

Q.  During  the  period  1937-1942  she  carried  on  a 
business  which  you  describe  as  investment  counselor 
in  New  York,  is  that  right  ?  A.    That  is  correct. 

Q.  And  she  had  two  clients,  to  wit,  a  Dr.  Austin 
Flint  and  Cox.  [163] 

A.  Well,  I  am  not  familiar  with  the  names  of 
the  clients  nor  the  clients  themselves. 

Q.     Well,  might  I  ask  you 

A.    As  I  understand  it,  that  is  correct. 

Q.  Yes.  That  is  Mrs.  Hallberg's  statement,  isn't 
it? 

A.    I  say,  as  I  understand,  that  is  correct. 

Mr.  Whyte:  Objected  to  as  being  directly  con- 
trary to  the  language  of  the  deposition.  The  lan- 
guage of  the  deposition  is 
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The  Court:  If  he  is  using  the  deposition,  he  is 
using  it  as  notes.  What  the  question  was,  was  whe- 
ther she  had  two  clients  by  those  names. 

Now,  that  is  what  I  understood  it  to  be,  which 
would  be  perhaps  foundation  for  inquiring  as  to 
the  nature  of  the  services  rendered  them. 

Now,  I  don't  know  how  many  clients  the  depo- 
sition might  show,  and  I  don't  care. 

Mr.  Whyte:  Very  well.  If  your  Honor  has  ob- 
tained the  impression  they  are  only  two  of  her 
clients,  I  am  quite  satisfied.  Thank  you. 

Q.  (By  Mr.  Enright)  :  Do  you  know  whether 
or  not  she  had  any  clients  in  addition  to  those  two 
I  named?  A.     I  don't  know. 

Q.  So  far  as  you  are  concerned,  those  are  the 
only  two  clients  she  had,  is  that  right?  [164] 

A.     I  can't  answer  that,  because  I  don't  know. 

The  Court:  Well,  Mrs.  Hallberg  is  present  in 
the  courtroom.  The  court  will  ask  her  to  be  avail- 
able as  a  witness  here,  if  you  want  to  interrogate 
into  it. 

Q.  (By  Mr.  Enright)  :  Now,  I  take  it  she  same 
to  California  with  you  after — she  terminated  in- 
vestment business  counseling  in  1942.  I  suppose 
World  War  II  stopped  it,  is  that  it?  You  don't 
know  why,  but  she  did  terminate,  is  that  it? 

A.     That  is  right. 

Q.     She  came  to  California  with  you  in  1947? 

A.     That  is  correct. 

Q.  Now,  her  only  experience  in  decorating  resi- 
dential properties  before  coming  to  California,  so 
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far  as  you  know,  was  decorating  your  home  in  New 

York? 

A.  She  happens  to  have  taken  a  course  and  some 
work  with  an  institute  in  New  York,  of  art  and 
design;  I  do  know  that. 

Q.  What  is  the  name  of  this  institute  of  art  and 
design  that  you  know  of? 

Well,  I  will  withdraw  the  question,  if  by  these  60 
seconds  or  so  you  have  not  remembered. 

Do  you  know  anything  else  about  this  training 
she  had  concerning  apartment  properties,  other 
than  what  you  have  stated  as  of  that  time [165] 

A.  She  has  had  that  training  in  it.  She  has  been 
interested  in  it  for  a  good  many  years,  and  she  has 
proven  herself  to  be  quite  capable. 

Mr.  Enright:  I  move  to  strike  "she  has  proven 
herself  to  be  quite  capable." 

The  Court:     Granted. 

Q.  (By  Mr.  Enright) :  Now,  after  coming  to 
California,  her  experience  in  so  far  as  residential 
properties  are  concerned,  was,  shall  we  say,  the 
mixing  of  the  color  and  the  decorations  of  85  Glen 
Summer  Road,  that  one? 

A.     I  wouldn't  say  ^'mixing  colors". 

Q.     She  figured  out  the  color  scheme,  is  that  it? 

A.  Color  scheme,  draperies,  complete  harmony 
of  colors  throughout  the  house. 

Q.     The  same  for  90  Glen  Summer  Road? 

A.    Yes. 

Q.  You  have  a  swimming  pool  there,  quite  an 
elaborate  home  there  at  90  Glen  Summer  Road? 
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A.    There  was  a  swimming  pool. 

Q.  Much  better  than  the  La  Loma  Apartments 
or  of  these  apartments  mixed  up  here? 

A.     It  is  a  matter  of  opinion. 

Q.     Give  us  your  opinion. 

A.     I  lived  over  in  Pasadena. 

Q.  You  were  managing,  you  undertook  to  man- 
age in  [166]  excess  of  $2,500,000.00  of  apartments 
here.  Is  it  because  of  this  Glen  Summer  Road  expe- 
rience, that  it  qualified  you,  is  that  your  opinion? 

A.     Of  course  not. 

Q.  It  didn't  help  you  at  all  or  help  her  at  all 
managing  these  apartments,  did  it? 

A.    Just  additional  experience. 

Q.  Now,  the  additional  experience  was  the  14 
units  at  1507  Fair  Oaks,  is  that  the  next  experience 
she  had?  A.     16  units  again. 

Q.     16.  Pardon  me.  For  the  11  months,  though. 

A.     She  assisted  me  there  quite  materially. 

Q.  And  the  next  experience  would  be  the  4  units 
at  El  Molino  Street?  A.    Yes. 

Q.  And  the  single  residence  and  triplex  in  Or- 
ange County?  A.     Correct. 

Q.  Now,  in  addition  Mrs.  Hallberg  has  had  ex- 
perience as  an  employee  of  the  County  of  Orange, 
too,  hasn't  she,  in  the  hospital? 

A.    Oh,  yes. 

Q.    When  was  that? 

A.  Oh,  I  think  that  was  during  the  summer  of 
1953. 

Q.     You  now  have   enumerated,   have   you   not. 
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Mrs.    [167]    Hallberg 's  business   experience,   other 
than  that  she  does  hold  a  real  estate  broker's  li- 
cense ? 

Mr.  Whyte:     If  you  can  recall,  Mr.  Hallberg. 

Mr.  Enright :     Thank  you,  Mr.  Whyte. 

The  Witness :  Well,  her  business  experience  with 
the  County  of  Orange  took  in  quite  a  bit  of  account- 
ing work  there  and  supervising  of  accounting. 

Q.     (By  Mr.  Enright) :  That  was  in  1953? 

A.    Yes. 

Q.  The  next  subject,  Mr.  Hallberg,  will  be  the 
matter  of  the  Oxyaire.  You  have  that  subject  in 
mind  ?  A.    Yes. 

The  Court:  Do  you  want  to  take  the  morning 
recess,  Mr.  Enright,  or  do  you  want  to  go  straight 
on  through? 

Mr.  Enright:  I  believe  I  could  organize  it  and 
expedite  it,  but  if  the  witness  wants  to  take  a  short 
recess 

The  Court:    We  will  take  a  brief  recess. 
(Short  recess  taken.) 

Q.  (By  Mr.  Enright) :  Among  the  files  that 
were  turned  over  to  you  by  Mr.  Richman  on  or 
about  December  3  or  2,  1953,  was  one  involving  the 
Air  Pollution  Control,  Inc.  contracts? 

A.     That  is  correct. 

Q.  Now,  I  have  shown  this  letter  dated  Decem- 
ber 1,  1953,  to  counsel  during  recess.  I  want  to  use 
it  to  refresh  [168]  the  witness'  recollection. 

Approximately  a  week,  or,  I  will  say  not  exceed- 
ing 10  days  after  December  1,  1953,  you  received 
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an  authorization  from  the  County  of  Los  Angeles 
Air   Pollution   District   concerning   installation   of 
pollution  control  facilities  at  one  or  more  of  the 
apartment  houses  ?  A.     That  is  correct. 

Q.  Now,  you  next  received,  did  you  not,  engi- 
neering drawings  specifying  the  equipment  that  was 
to  be  installed  by  the  Air  Pollution  Control,  Inc.,  a 
corporation?  A.     That  is  correct. 

Q.  Now,  after  receiving  these  files  pertaining  to 
the  Air  Pollution  Control,  authorization  or  order, 
you  turned  the  files  over  to  your  attorney,  Mr. 
Whyte,  about  December  24th? 

A.    That  is  correct. 

Q.  1953.  Did  he  then  give  you  an  opinion  dur- 
ing December  1953,  as  to  what  were  your  duties  as 
a  Receiver  with  respect  to  the  orders  of  the  Air 
Pollution  Control  authority  of  the  County  of  Los 
Angeles  ? 

A.  Yes,  by  the  end  of  December  he  had  given 
me  that  information. 

Q.    What  was  his  opinion? 

A.  He  stated  that  the  contract  signed  was  per- 
fectly valid,  to  go  ahead.  [169] 

Q.  Now,  on  January  13,  1954,  or  within  24  hours 
after  that  date,  you  were  informed  by  your  agents, 
I  assume,  that  a  citation  had  been  issued  by  the 
Air  Pollution  Control  District,  Los  Angeles  Con- 
trol District,  Los  Angeles  County,  concerning  one  of 
the  apartment  houses,  is  that  correct? 

A.     That  is  correct. 

Q.    Which  apartment  house  was  it? 
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A.  I  think  it  was  418  South  Nomiandie,  the 
Cromwell. 

Mr.  Whyte :     Speak  up,  Mr.  Hallberg. 

The  Witness:    I  am  sorry. 

Mr.  Whyte:    What  apartment  house  was  it? 

The  Witness:    Oliver  Cromwell. 

Q.  (By  Mr.  Enright)  :  And  upon  receiving  that 
citation,  was  your  next  act  that  of  phoning  to  the 
Air  Pollution  Control,  Inc.? 

A.     That  is  correct. 

Q.  You  kept  a  diary,  did  you  not,  of  some  of 
your  activities  as  Receiver?  A.     Definitely. 

Q.    And  you  have  a  copy  of  it  there  ? 

A.     Yes. 

Q.  Now,  this  diary  consists  of  notations  you 
made  about  the  time  the  occurrences  are  reported 
in  the  diary?  A.     That  is  correct. 

Q.  And  it  consists  of  notations  made  after  con- 
sultation [170]  with  your  wife  at  home  in  the 
evening,  is  that  right? 

A.     No.  On  this  one,  I  think  I  was 

Q.  Most  of  the  entries  in  this  diary  are  of  that 
nature,  are  they  not? 

A.     Not  all  of  them,  no. 

Q.  I  didn't  ask  you  about  all  of  them.  I  just 
want  to  find  out  the  method  of  keeping  this  diary. 

It  was  generally  in  the  evening  when  Mrs.  Hall- 
berg returned  from  Los  Angeles  that  you  would 
discuss  the  problems  of  the  day  and  make  notations 
in  the  diary,  isn't  that  it,  generally? 

A.     Those  entries  were  made  in  the  evening  after 
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we  both  returned  home.  It  is  a  composite  of  the 
work,  for  the  most  part,  that  was  accomplished  dur- 
ing a  particular  day. 

Q.  And  it  does  not  reflect  who  accomplished  the 
work?  A.    No,  it  does  not. 

Mr.  Enright:  I  had  two  photostats  made.  If  the 
witness  desires  to  keep  his  own  original,  it  is  all 
right  with  me. 

I  would  like  to  have  a  copy  made  a  part  of  the 
record.  What  would  be  the  convenience  of  counsel 
and  the  witness? 

Mr.  Whyte:  Only  one  copy  was  furnished  me. 
With  the  original  and  my  copy  of  the  deposition,  if 
it  is  convenient  to  the  court,  I  will  surrender  my 
own  copy  and  make  it  a  part  of  the  record,  simply 
getting  along  as  best  I  can  [171]  without  one. 

Mr.  Enright:    Mr.  Hallberg  has  a  copy. 

The  Witness :    I  have  the  original. 

Mr.  Enright:  I  will  take  the  original,  if  you 
wish. 

The  Court:  The  regular  legal  course,  in  the  ab- 
sence of  some  agreement  between  counsel  other- 
wise, would  be  to  have  the  original  received  into 
evidence. 

Mr.  Enright:  I  seek  the  convenience  of  the  wit- 
ness and  his  counsel  as  to  whether  I  should  take  the 
original. 

Mr.  Whyte :  May  I  interrogate  the  witness  for  a 
moment  ? 

The  Witness:    Yes. 

Mr.  Whyte:    Do  you  have  anything  else  in  that 
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notebook  which  you  desire  to  keep,  Mr.  Hallberg? 

The  Witness:  Everything  in  here  pertains  to 
the  activities  on  the  receivership. 

Mr.  Whyte:    You  have  no  objection  then 

Th  Witness:    No,  none  whatsoever. 

Mr.  Whyte:  It  will  have  to  be  placed  in  the 
court's  files. 

Mr.  Enright:  May  it  be  marked  next  in  order, 
defendants'  exhibit. 

Clerk:     Defendants'  B  for  identification. 

(Said    document    was    marked    Defendants' 
Exhibit  B  for  identification.) 

Mr.  Enright:  I  would  like  to  offer  it  in  evi- 
dence, as  [172]  I  do  not  anticipate  too  many  ex- 
hibits. 

The  Court :  I  understood  it  had  been  received  in 
evidence. 

Mr.  Enright :     Thank  you,  your  Honor. 

(Said  document  marked  Defendants'  Exhibit 
B  was  received  in  evidence.) 
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Q.  (By  Mr.  Enright)  :  Directing  your  attention 
to  January  13,  1954,  you  made  the  entry  that  eve- 
ning, did  you  not,  as  follows: 

^'Received  notice  re:  Oliver  Cromwell  incinerator 
Oxyaire  V.  P.  said  he  would  handle  with  authori- 
ties. Urged  him  to  get  on  our  job.  Said  drawings 
not  received." 

That  was  your  entry  for  that  day  concerning 
the  Oxyaire  matter,  wasn't  it? 

A.    Part  of  it. 

Q.  Was  there  more?  Read  it,  sir,  if  you  will 
"Harrison" — Does  that  pertain  to  Roy  Harrison 
— ''to  get  them "  A.     "Reminded " 

Q.  " with  a  letter  (outlined  contents  for  let- 
ter)", is  that  right?  A.     That  is  right. 

Q.  At  that  time  the  drawings  were  a  part  of 
your  files,  weren't  they?  [173] 

A.  They  were  a  part  of  the  files,  but  they 
weren't  supposed  to  me.  Harrison  had  been  in- 
structed to  send  them  on. 

Q.  Now,  I  call  to  your  attention  a  letter  dated 
January  22,  1954.  Does  the  reviewing  of  this  letter 
refresh  your  memory? 

It  wasn't  until  January  22,  1954,  you  did  transmit 
the  drawings  to  Oxyaire? 

The  Witness :  Will  you  read  the  question,  please, 
Miss  Reporter? 

(The  question  was  read.) 

The  Witness:  The  instructions  were  given  to 
Harrison  better  than  a  week  prior  to  the  sending 
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out  of  that  letter.  The  letter  went  out  on  that  date. 

Do  you  want  to  get  this  in  evidence? 

Q.  (By  Mr.  Enright) :  Your  next  activities 
concerning  this  situation  by  the  public  authorities, 
of  this  community,  on  that  subject,  occurred  on 
January  27,  1954,  when  you  communicated  with 
your  attorney,  Mr.  Whyte,  that  a  criminal  com- 
plaint had  been  issued.  I  don't  think  you  have  it  in 
your  notes,  have  you? 

A.    It  is  not  in  there. 

Q.  You  didn't  make  an  entry  of  that  on  that 
day.  I  would  call  to  your  attention  Mr.  Whyte's 
time  sheet  for  January  27th,  if  he  will  make  it 
available  to  you,  and  that  might  reveal  you  did 
communicate  with  him  on  that  day.   [174] 

A  criminal  complaint  was  then  pending  against 
Mr.  Richman  and  your  manager? 

Mr.  Whyte:  If  I  may  show  the  witness  my  time 
sheet. 

Mr.  Enright:  Oh,  certainly.  I  just  want  to  get 
the  facts  as  to  the  performance  of  this  receiver- 
ship. 

Mr.  Whyte:  My  time  sheets  shows  Mr.  Enright 
telephoned,  "Call  from  Harrison  re:  problems  in- 
volved in  preparing  Receiver's  first  report.  Also 
criminal  citation  for  alleged  violation  of  smog  reg- 
ulations". 

The  time  sheet  is  dated  January  27,  1954. 

Q.  (By  Mr.  Enright)  :  Did  you  direct  Harri- 
son to  communicate  with  Mr.  Whyte? 

A.    No,  on  that  date  I  did  not. 
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Mr.  Enright:  Now,  to  complete  the  record,  may 
it  be  stipulated  that  on  Friday  afternoon  at  4:50 
p.m.,  January  29th,  your  office  informed  Mr.  Rich- 
man's  office  he  would  be  in  criminal  court  on  Feb- 
ruary 1st  on  this  citation,  the  following  Monday? 

Mr.  Whyte:  If  you  will  allow  me  to  refresh  my 
recollection  from  my  time  slips. 

Mr.  Enright:     Certainly. 

Mr.  Whyte:  My  time  slip  for  the  29th  shows 
certain  entries  in  regard  to  this  smog  control  mat- 
ter. * 'Telephone  call  from  Harrison  re:  Criminal 
citation  for  violation  of  smog  regulations.  Telephone 
call  from  Mrs.  Hallberg  re:  [175]  Efforts  being 
made  to  dismiss  criminal  citation  for  violation  of 
smog  control  ordinances.  Telephone  call  to  Mr.  Hall 
in  office  of  Air  Pollution  Control  District  re:  Cita- 
tion for  violation  of  smog  ordinances." 

And  the  incident  you  mention  is  not  noted  on  my 
time  slip,  but  I  recollect  that  some  time  between 
4:00  and  5:00  o'clock  in  the  afternoon  I  telephoned, 
I  believe,  both  your  office  and  Mr.  Richman's  office 
and  was  unable  to  locate  either  one  of  you,  and 
left  word  at  Mr.  Richman's  office  that  he  was 
named  as  a  defendant  in  a  criminal  complaint  with 
reference  to  the  incinerator  at  the  Oliver  Cromwell. 

That  the  hearing  was  to  be  held  the  following 
Monday  morning,  February  1st,  in  one  of  the  de- 
partments of  the  Municipal  Court.  Is  that  satis- 
factory ? 

Mr.  Enright:     Yes,  that  is  satisfactory. 

Q.    (By  Mr.  Enright)  :    Now,  did  you,  Mr.  Hall- 
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berg,  instruct  your  attorney  to  instruct  Mr.  Rich- 
man  or  myself  not  to  talk  to  Mr.  Harrison  concern- 
ing this  matter?  A.    I  don't  recall. 

Q.  You  discharged  Mr.  Harrison  after  this  smog 
incident,  didn't  you? 

A.  It  just  so  happened  it  came  about  after  that 
time,  yes. 

Q.  It  just  so  happens  you  were  informed  that 
Mr.  Richman  and  I  had  gone  out  to  see  Mr.  Har- 
rison on  the  [176]  Saturday,  the  30th  of  January, 
you  knew  that,  didn't  you? 

A.  I  didn't  know  that  until  several  days  after, 
but  I  found  out  inadvertently  or  a  roundabout  way 
you  had  been  out  there. 

Q.  And  shortly  thereafter  Mr.  Harrison  was 
discharged,  wasn't  he?  A.     That  is  true. 

Q.  You,  I  assume,  relied  upon  the  advice  of 
your  attorney — strike  that. 

Did  your  attorney  advise  you  in  any  manner  as 
to  the  criminal  aspects  of  this  citation  issued  Jan- 
uary 13,  1954? 

A.  I  knew  it  was  quite  serious.  I  do  not  recall 
that  I  had  any  conversation  with  him  about  the 
criminal   aspects   of  the   situation. 

Q.  Are  you  limiting  your  answer,  may  I  inquire, 
to  Avhat  you  personally  heard  Mr.  Whyte  say  to 
you,  or  are  you  including  communications  by  Mr. 
Whyte  to  your  secretary,  Mrs.  Hallberg? 

A.  I  am  trying  to  recall  any  of  my  communica- 
tions. I  don't  recall  of  any. 

Q.     Bid  Mrs.  Hallberg  inform  you  in  any  man- 
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ner,  between  the  period  January  27th,  that  is,  the 
date  of  the  criminal  complaint  being  filed,  and 
February  1st  date  of  this  hearing  over  in  Munici- 
pal Court,  as  to  any  advice  she  obtained  from  your 
attorney  *?  [177]  A.     No. 

Q.  Did  you  advise  your  attorney  of  the  issu- 
ance of  that  citation  on  January  13,  1954? 

A.    Yes,  as  far  as  I  know  I  did. 

Q.  Now,  I  have  a  few  questions  here  that  we 
may  be  able  to  clear  xq)  quite  hurriedly,  if  you 
would  have  available  to  yourself  your  accounting. 

Do  you  have  a  copy  of  it,  Mr.  Hallberg? 

A.  I  don't  know  what  you  are  referring  to,  Mr. 
Enright. 

Q.  That  is  the  accoimting  you  filed  in  court 
here.  I  will  try  and  locate  the  original. 

I  direct  your  attention  to  page  3,  line  17  through 
line  22,  and  to  that  j)ortion  of  it  appearing  on  line 
19,  where  you  state: 

"Rendered  and  performed  by  him  or  his  agents 
in  carrying  on  the  normal  business  and  affairs  of 
said  former  trust." 

You  have  that  portion  in  mind?  A.    Yes. 

Q.  Now,  by  these  words,  "him  or  his  agents",  do 
you  mean  that  the  things  that  were  alleged  to  have 
been  performed  in  this  petition  were  done  by  the 
agents  or  yourself?  A.     That  is  correct. 

Q.  And  there  is  no  attempt  on  your  part  in  this 
[178]  petition  to  identify  which  one  of  the  services 
enumerated  in  the  petition  was  performed  by  your- 
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self,   as   distinguished   as  being  performed  by   an 

agent.  A.     That  is  correct. 

Q.  When  you  took  office  as  Receiver,  either  be- 
fore or  after  your  qualifying  as  a  Receiver,  on 
December  2,  1954,  you  retained  in  your  employ 
the  five  managers  that  had  been  running  the  apart- 
ment houses,  didn't  you?  A.    I  did. 

Q.    You  hired  and  retained  Mr.  Roy  Harrison? 

A.    I  did. 

Q.  Who  had  been  acting  as  Mr.  Richman's  sec- 
retary ? 

A.  I  understood  he  was  Mr.  Richman's  book- 
keeper. That  is  all  right. 

Q.  He  took  dictation  quite  quickly,  didn't  he, 
in  your  experience  as  a  Receiver? 

A.  I  didn't  dictate  to  him.  I  wrote  them  out 
and  told  him  what  I  wanted  done. 

Q.  You  would  write  your  instructions  out,  is 
that  it?  A.    Yes. 

Q.  In  addition  to  Mr.  Harrison,  there  were  no 
changes  in  the  personnel,  other  than  your  employ- 
ing Mrs.  Hallberg  or  her  rendering  services  along 
with  you,  is  that  right? 

A.  In  the  office,  yes,  or  under  my  control.  There 
were  other  changes  out  in  the  field.  [179] 

Q.  I  am  speaking  now  only  of  personnel,  em- 
ployees, full  time  employees,  if  I  may  put  it  that 
way,  as  distinguished  from  independent  contractors, 
like  plumbers  and  painters. 

A.  I  appreciate  that.  There  were  changes  out 
on  some  of  the  apartments. 
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Q.  But  not  in  the  managers,  the  five  managers 
remained?  A.    That  is  correct. 

Q.    You  didn't  change  those?  A.     No. 

Q.    You  took  Mr.  Richman's  bookkeeper? 

A.     Correct. 

Q.  And  Mrs.  Hallberg  commenced  assisting  you, 
is  that  right?  A.    That  is  correct. 

Q.  Are  there  any  other  persons  included  in  your 
words  here,  "him  or  his  agents",  than  the  five 
managers,  Mrs.  Hallberg  and  Mr.  Harrison,  that 
performed  these  things  that  you  say  you  per- 
formed? A.     No  other  than  Mr.  Whyte. 

Q.  Oh,  yes.  I  take  it  he  only  went  with  you 
around  to  the  apartments.  He  spent  some  time 
doing  that,  didn't  he,  about  six  hours,  the  first  day, 
is  that  right? 

A.  Well,  I  don't  know  now.  He  went  with  me, 
yes,  [180]  that  is  true. 

Q.  Did  you  ask  him  what  his  rate  of  compensa- 
tion would  be?  A.    No. 

Q.  As  a  matter  of  fact,  Mr.  Whyte  is  your  at- 
torney in  other  litigation,  isn't  he? 

A.     Correct. 

Q.  That  is,  the  Morgan  Construction  Tooth 
Company  litigation  filed  back  in  1952? 

A.     He  is  assisting  me  on  that,  yes. 

Q.  And  he  was  not  associated  with  O'Melveny 
&  Myers  until  shortly  before  you  were  appointed 
Receiver,  was  he? 

A.    Will  you  state  that  question  again? 

Mr.  Enright :    Will  you  read  the  question,  please  ? 
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(The  question  was  read.) 

Mr.  Whyte:    Do  you  understand  the  question? 

The  Witness:    No,  I  do  not. 

The  Court:  I  don't,  either.  I  wonder,  is  the 
question  whether  he  was  not  associated  until  just 
before  the  receiver  started,  or  is  it  something  else? 

Q.  (By  Mr.  Enright) :  You  are  familiar  with 
the  fact,  are  you  not,  that  on  November  30,  1953, 
at  the  time  the  court  rendered  its  decision  the  rep- 
resentation was  made  that  Mr.  Whyte  had  been 
until  then,  A-ery  recently,  been  associated  with 
O'Melveny  &  Myers?  [181] 

A.     That  is  correct. 

Q.  You,  after  that  meeting,  advised  the  court 
he  was  then  leaving  or  had  just  left  O'Melveny  & 
Myers  ? 

A.    He  had  left  a  short  while  before. 

Q.  As  a  matter  of  fact,  he  had  left,  to  your 
own  knowledge,  as  early  as  January  of  1952  ? 

A.     I  don't  know. 

The  Court:  What  difference  does  it  make?  We 
all  have  known  Mr.  Whyte  around  these  courts  for 
some  time  as  being  up  here  on  behalf  of  O'Melveny 
&  Myers? 

What  difference  does  it  make  whether  he  was 
there  or  with  Gibson,  Dunn  &  Crutcher  or  whether 
he  was  associated  with  you? 

Of  course,  we  wouldn't  want  an  attorney  asso- 
ciated with  one  of  the  parties  litigants  here  or  their 
counsel,  but  as  to  what  firm  he  was  with,  I  don't 
see  that  it  makes  much  difference. 
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Mr.  Enright:  Well,  it  is  a  part  of  the  represent- 
ations that  were  made  at  that  time,  your  Honor. 
I  think  he  then  stated,  it  is  my  understandings, 
he  was  then  associated  with  that  firm.  I  would  not 
further  investigate  into  the  matter.  That  is  the 
record. 

The  Court:  I  understood  he  had  been  but  re- 
cently with  that  firm.  What  you  mean  by  ''recent" 
varies  with  different  people  and  in  different  sit- 
uations. [182] 

I  don't  think  it  would  make  much  difference  to 
a  court  if  he  had  been  with  them  two  years  ago  or 
whether  he  had  been  two  months  ago.  He  was  at  one 
time  with  that  distinguished  law  firm. 

Mr.  Whyte:  For  the  record,  your  Honor,  I  left 
O'Melveny  &  Myers  as  of  January  1,  1953,  having 
been  there  for  almost  exactly  10  years. 

Mr.  Enright:  Now,  for  the  record,  I  will  quote 
from  page  12  of  November  30th  transcript,  line  6: 

''The  Court:  What  I  understand  he  has  in  mind 
is  the  selection  of  an  attorney  who  is  about  to  leave 
them 

"Mr.  Hallberg:    He  has  just  left. 

"The  Court:    for  the  purpose  of  forming  his 

oYfa  legal  practice.  What  is  his  name,  Mr.  Hall- 
berg? 

"Mr.  Hallberg:    John  Whyte.  That  is  W-h-y-t-e." 

Q.  (By  Mr.  Enright) :  Did  you  discuss  with  or 
negotiate  in  any  manner  with  Mr.  Whyte  as  to 
what  would  be  his  compensation  for  rendering  serv- 
ices to  you  as  Receiver?  A.    I  did  not. 
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Q.  Have  you  any  arrangements  or  agreement 
with  him  as  to  his  services  in  representing  you  in 
the  Morgan  Tooth  Company  litigation?   [183] 

Mr.  Whyte:  Objected  to  as  completely  immate- 
rial, your  Honor. 

The  Court:  Sustained- 
Mr.  Enright:  I  understand  there  is  a  petition 
here  seeking  compensation  on  the  part  of  Mr. 
Whyte.  It  is  relevant  to  that. 

The  Court:  Why?  I  am  not  going  to  allow  Mr. 
Whyte  anything  except  for  services  rendered  in 
this  case. 

Mr.  Enright:  Is  the  court  going  to  consider  his 
rates  of  compensation  in  any  manner  in  fixing  that 
fee? 

The  Court :  I  am  going  to  consider  what,  in  good 
conscience,  these  parties  should  have,  considering 
the  services  they  rendered,  the  importance  of  the 
assignment,  whether  they  carried  it  out  well  or 
whether  they  did  not  carry  it  out,  the  amount  of 
harassment  and  vexation  attending  the  duties  of 
the  position  and  so  on. 

Mr.  Enright:  I  understand  the  law  to  be  an 
element  in  fixing  attorney's  fees  is  the  rates  of  com- 
pensation in  the  community. 

The  Court:  I  don't  know  what  that  Morgan  case 
involves,  and  I  am  not  going  to  take  what  he 
charged  for  services  in  that  case  as  a  guide  for 
what  he  should  get  in  this. 

As  to  the  going  rate  of  payment  of  attorneys  in 
the  community,  when  they  are  appointed  by  a  court 
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to  serve  in  capacities  of  this  kind,  I  am  more  in- 
terested in  that  than  I  [184]  am  in  what  he  received 
from  Mr.  Hallberg  in  some  other  case. 

Q.  (By  Mr.  Enright) :  Now,  directing  your  at- 
tention to  your  petition,  page  12  thereof,  and  to 
line  32,  and  what  would  be  33,  my  question  is:  You 
did  not  collect  the  rents  for  the  days  February  26, 
27  and  28,  1954?  A.    I  did  not. 

Q.    Is  that  correct?  A.    I  did  not. 

Q.  And  at  the  time  you  verified  this  petition, 
it  was  your  estimate  and  belief  that  the  amount 
was  approximately  $2,000.00  that  you  had  not  col- 
lected? 

A.  That  is  an  approximate  amount.  It  may  have 
been  $1,000.00,  it  may  have  been  $1,500.00,  it  may 
have  been  $2,000.00. 

There  was  no  way  I  could  tell  when  that  rent 
would  be  due — or,  would  come  in. 

Q.  As  of  February  26,  1954,  or  the  morning 
of  February  27,  1954,  you  had  been  informed  of 
the  terms  and  conditions  of  the  order  of  this  court, 
made  on  February  26,  1954,  had  you  not? 

The  Witness:    Have  you  got  that  in  here,  John? 

Mr.  Whyte:  Yes.  I  don't  find  the  order  of  this 
court  of  February  26,  1954,  in  this  file.  If  I  may 
look  at  my  own  file,  I  think  I  can  locate  it. 

The  Court:  Counsel,  we  haven't  finished  that 
jury  case  [185]  that  held  you  up  a  little  while. 
We  are  going  to  finish  it  this  afternoon,  except  for 
instructions  to  the  jury. 

I  will  start  instructing  the  jury  at  9:30  tomor- 
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row,  and  I  will  probably  be  through  by  10:15  or  so. 

I  think  it  would  be  safer  if  we  figured  on  getting 
here  at  11:00.  We  will  begin  this  case  tomorrow  at 
11:00  o'clock.  Please  let's  not  try  to  make  a  career 
of  it.  It  is  the  sort  of  thing  that  should  have  been 
over  by  now.  It  is  the  sort  of  thing  that  is  custo- 
marily handled  on  a  Monday  motion  calendar. 

I  know  there  are  several  issues  here.  I  haven't 
heard  anything  about  the  search  you  will  want  to 
make  yet,  and  that  seems  to  me  to  be  the  most 
important  thing. 

Mr.  Enright:    Could  I  ask  a  question  thenl 

Q.  (By  Mr.  Enright) :  How  much  compensa- 
tion do  you  personally  feel  you  should  receive,  Mr. 
Hallberg? 

A.  Well,  in  my  petition  I  am  leaving  that  en- 
tirely up  to  the  court. 

Mr.  Enright:  This,  we  understand,  your  Honor: 
They  won't  state,  in  accordance  with  the  court  rule. 
Thoy  have  asked  us  to  defend  against  what  might 
be  reasonable. 

We  have  to  get  all  the  facts  out.  If  they  won't 
tell  us  what  his  time  is  worth,  there  is  nothing  we 
can  do  but  develop  all  the  facts. 

The  Court:  We  will  stand  in  recess  until  11:00 
o'clock  [186]  tomorrow  morning. 

(Whereupon,  at  12:00  o'clock  noon,  Thurs- 
day, May  13,  1954,  an  adjournment  was  taken 
to  Friday,  May  14,  1954,  at  11:00  o'clock  a.m.) 

*****   [187] 
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called  as  a  witness  on  his  own  behalf,  having  been 
previously  duly  sworn,  resumed  the  stand,  and  tes- 
tified further  as  follows: 

Cross  Examination — (Continued) 

Q.  (By  Mr.  Enright)  :  Mr.  Hallberg,  I  have 
caused  to  be  placed  before  you  the  original  order 
of  this  court  bearing  date  February  26,  1954.  Do 
you  see  that  document? 

A.     I  didn't  hear  your  question. 

Q.    You  have  the  document  before  you? 

A.  Yes,  I  have  the  document;  I  have  the  docu- 
ment, yes. 

Q.  Bearing  in  mind  that  is  February  26,  1954, 
were  you  advised  by  your  attorney  on  February  25, 
1954,  that  the  plaintiffs  and  the  defendants  in  the 
main  action  had  arrived  at  a  settlement? 

A.  I  had  a  conversation  on  that  particular  date 
regarding  a  conference  that  you  were  going  to  have 
the  following  day  in  court. 

Q.  That  is  right.  Concerning  the  subject  matter 
of  settlement  between  the  plaintiffs  and  the  de- 
fendants ? 

A.  I  don't  know  what  the  subject  matter  was. 
It  was  just  a  conference  you  were  leaving  here. 

Q.  On  the  following  day  or  on  February  26th, 
were  you  informed  by  Mr.  Whyte,  your  attorney, 
or  by  Mrs.  Hallberg,  of  the  fact  that  a  settlement 
had  been  made? 

A.  I  think  a  settlement  was  reported  that  eve- 
ning. 
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Q.  Yes.  And  at  that  time  were  you  advised  by 
your  attorney  that  the  court  had  made  the  order 
of  February  26,  1954,  relieving  you  of  your  active 
duties  of  management? 

A.    That  is  correct. 

Q.    Of  the  five  apartments,  or  the  trustee  assets? 

A.    Yes. 

Q.  Did  your  attorney  also  inform  you  that  you 
were  to  only  retain  the  money  in  the  banks  and 
under  your  control?  A.     I  believe  he  did. 

Q.  Did  he  also  inform  you  that  the  order  was 
to  be  effective  at  5 :00  p.m.  on  Sunday,  February  28, 
1954?  A.     I  don't  recall  that. 

Q.  Well,  do  you  recollect  that  you  were  to  have 
control  of  the  whole  property  and  all  the  assets 
until  Sunday  evening,  or  5:00  o'clock,  Sunday,  Feb- 
ruary 28th? 

A.  I  don't  recall  that.  The  only  thing  I  remem- 
ber was  that  the  receivership  was  being  terminated, 
and  that  came  to  me  Friday  night. 

Q.  Did  you  read  that  order  there  that  is  before 
you?  I  mean  a  copy  of  it,  of  course,  the  February 
26,  19e54  order? 

A.    I  read  it  later,  yes.  [190] 

Q.  Did  your  attorney  read  it  to  you  on  Febru- 
ary 26th,  when  you  had  a  conversation  with  him  in 
the  evening? 

A.  I  don't  recall  his  having  read  it  verbatim 
to  me. 

Q.  But  he  did  read  the  order,  as  best  you  can 
recollect,  the  substance? 
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A.    He  gave  me  the  sum  and  substance  of  it. 

Q.  Now,  directing  your  attention  to  your  first 
and  final  report  and  petition  for  allowance  of  fees, 
do  you  desire  the  original,  or  is  there  a  copy  avail- 
able? 

A.    I  have  a  copy  in  here  (Indicating). 

Q.  You  have  already  testified  concerning  the 
$2,000.00  figure  shown  on  page  12  of  the  petition, 
that  is,  the  receipts  for  the  days  of  February  26, 
27  and  28,  1954? 

A.  That  was  an  approximate — it  was  an  esti- 
mate. It  isn't  factual. 

Q.  Well,  it  is  your  best  judgment  when  you  veri- 
fied the  petition?  A.     That  is  correct. 

Q.  And  based  upon  your  acting  as  receiver  in 
this  matter,  have  you  made  an  audit  since  then  to 
ascertain  the  amount  or  done  anything? 

A.    No. 

Q.  Now,  directing  your  attention  to  Schedule  B, 
^]\<  first  page  thereof,  you  will  note  that  there  is 
under  the  column,  "Imprest  Petty  Cash"  $785.00, 
is  that  correct?  [191]  A.     That  is  correct. 

Q.  Now,  as  of  February  26,  27,  and  as  of  5:00 
o'clock  p.m.,  February  28,  1954,  there  was  $785.00 
of  petty  cash,  wasn't  there,  in  the  hands  of  your 
agents  or  yourself  as  Receiver? 

A.    Not  necessarily. 

Q.  How  did  you  ascertain  this  figure  of  $785.00 
that  you  have  shown  in  your  accounting? 

A.     That  figure  is  the  amount  of  cash  that  was 
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on  hand  at  each  building  for  them  to  pay  small 

out-of-pocket  expenses. 

Q.  When  you  use  the  pronoun  "them"  you 
mean  your  managers  or  the  managers  in  each  build- 
ing? 

A.  I  am  referring  to  the  buildings  that  these 
amounts  are  credited  to. 

Q.  But  it  would  be  the  manager  of  each  one  of 
the  buildings?  A.     That  is  correct. 

Q.    And  they  were  your  agents,  were  they  not? 

A.     That  is  correct. 

Q.     That  $785.00  was  under  your  control? 

A.    That  is  correct. 

Q.  You  did  not  take  possession  of  that  $785.00, 
you  left  it  with  the  managers,  is  that  correct? 

A.  That  is  correct.  For  one  reason.  That  reason 
[192]  being  that  that  was  a  part  of  their  working 
properties  of  the  building. 

Q.  So  far  as  you  know,  Mr.  Hallberg,  the  plain- 
tiff, Lyda  Tidwell  or  her  agent,  Mr.  Udall,  or  some 
one  of  her  agents,  still  have  that  $785.00,  is  that 
right  ? 

A.  So  far  as  I  know,  yes.  They  have  what  rep- 
resents $785.00;  either  cash  or  receipts. 

The  Court:    How  did  they  get  it? 

The  Witness:  That  was  left  in  the  building — 
the  money  was  left  in  the  building.  There  was  an 
audit  made  of  it.  In  the  operation  of  the  building 
there  are  a  lot  of  expenditures  made  for  small 
items,  and  they  would  have  to  have  receipts  or  cash 
to  make  up  the  amounts  as  shown  here.  And  they 
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use  that  money  for  cashing  checks,  and  things  like 

that. 

Q.  (By  Mr.  Enright)  :  As  a  matter  of  fact,  you 
did,  Mr.  Hallberg,  during  the  weekend  of  Friday, 
February  26th,  through  Sunday,  February  28th, 
make  out  checks  on  the  receivership  account,  to 
build  up  the  amount  of  money  that  these  managers 
had,  to  equal  $785.00?  A.    That  is  correct. 

Q.  You  actually  issued  checks  upon  the  receiv- 
ership account? 

A.  That  is  correct.  However,  they  may  have  still 
paid  out  that  before  the  end  of  the  month. 

Q.  Of  course.  I  am  only  making  a  point  that 
there  [193]  is  $785.00  under  your  control  that  can 
be  accounted  for. 

Mr.  Enright:  Insofar  as  the  rights  of  Lyda  Tid- 
well  and  Frederick  Richman  are  concerned,  it  is  a 
charge  against  her  that  I  feel  this  evidence  clearly 
proves. 

The  Court:  She  got  that  amount  of  money  or 
approximately  that  amount  of  money,  which  had 
come  in,  as  I  understand  this  witness,  that  he  left 
in  the  apartment  houses  when  he  surrendered  them, 
because  he  considered  it  part  of  operating  cash  in 
the  drawer. 

Mr.  Enright:  I  appreciate  that  is  what  he  con- 
sidered it. 

The  Court:  That  doesn't  settle  to  whom  it  be- 
longed. 

Mr.  Enright:  Yes.  [N'or  does  it,  your  Honor,  I 
feel,  settle  the  requirements  of  the  court  order  and 
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the  stipulation  upon  which  it  was  based,  that  he  was 

to  retain  control  of  monies  in  bank  and  all  monies 

under  his  control;  and  this  is  $785.00  he  did  not 

retain. 

Mr.  Powsner :  At  this  point  I  think  that  I  should 
object  for  the  record  to  this  line  of  testimony,  not 
so  much  for  the  purpose  of  excluding  it  from  the 
record,  but  simply  to  register  plaintiffs'  point  of 
view,  that  the  several  items,  many  of  the  items 
claimed  as  surchargeable  amounts  against  the  Re- 
ceiver, are  actually  in  dispute  between  the  plain- 
tiffs and  defendants. 

As  Mr.  Enright  said  he  thinks  this  evidence  es- 
tablishes a  charge  against  the  plaintiff,  not  Mr. 
Hallberg,  I  think  it  [194]  should  be  kept  in  mind 
these  are  items  in  dispute,  which  are  to  be  deter- 
mined in  a  subsequent  proceeding,  I  believe  a  pre- 
trial set  for  June  18th,  and  I  don't  think  they  are 
to  be  determined  or  to  be  assessed  against  Mr. 
Hallberg  in  this  proceeding,  any  of  these  items. 

There  are  several  item.s,  whether  or  not  they  were 
paid  out  in  violation  of  the  order,  the  point  is  that 
the  benefit,  if  there  is  a  benefit,  has  accrued  either 
to  the  plaintiff  or  to  the  defendant.  And  it  is  a 
matter  of  dispute  between  them,  as  to  the  amount  of 
the  funds  to  be  divided  between  them,  and  as  to 
who  is  to  be  surcharged  for  these  various  items.  I 
don't  think  it  is  material  to  surcharging  Mr.  Hall- 
berg. 

The  Court:  It  might  be.  The  objection  is  over- 
ruled. 
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Q.  (By  Mr.  Enright) :  Now,  directing  your  at- 
tention, Mr.  Hallberg,  to  Exhibit  IV-2  of  your 
Schedule  B,  I  call  to  your  attention  under  the  col- 
umn ''Other"  the  amounts  of  money  as  being 
"Mortgage  Payment-Interest"  $627.72  and  princi- 
pal $1,399.53. 

Those  two  amounts  total  $2,027.25  and  represent 
a  payment  to  the  holder  of  the  note  secured  by 
trust  deed  upon  the  Oliver  Cromwell  Apartments, 
is  that  correct?  A.     That  is  correct. 

Q.  Now,  the  payment  was  due  and  payable  on 
March  1,  1954,  is  that  correct?  [195] 

A.     That  is  correct. 

Q.  Now,  you  paid  that  by  check  dated  Febru- 
ary 27,  1954,  did  you  not? 

A.     That  is  correct. 

Q.     It  was  received  by  the  payee  in  March? 

A.  That  is  correct;  should  have  been  received 
there.   It  was  mailed  that   day. 

Q.    We  could  quickly  ascertain  it. 

A.  The  stamp  on  there  doesn't  necessarily  mean 
it  was  received  that  day.  It  may  have  been  held  a 
day  or  two  before  it  was  deposited  in  the  bank. 

Q.  Yes.  But  the  previous  payments  you  had 
made  on  this  encumbrance  you  didn't  pay — in  the 
month  of  January  you  paid  on  a  check  issued  Jan- 
uary 3,  1954? 

A.  That  is  correct.  As  you  recall,  the  funds 
were  quite  limited  at  that  time,  just  having  paid  a 
fair-sized  tax  bill. 
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Q.  Would  you  like  to  see  your  statements  of  the 
bank  balances? 

A.    I  know  what  they  are. 

Q.  I  wdll  show  them  to  you  and  see  how  limited 
they  were. 

The  Court :  I  am  getting  lost,  Mr.  Enright.  Just 
what  are  you  trying  to  prove  now?  I  am  off  the 
path. 

Mr.  Enright:  Well,  perhaps  it  is  collateral.  The 
[196]  witness  is  volunteering  his  reason  for  having 
paid  the  money. 

The  basic  point  involved  is  this:  That  there  were 
Two  Thousand  Twenty- Seven  Dollars  and  I  think 
it  is  Twenty-Five  Cents,  whatever  that  exact  amount 
is,  that  was  paid  out  by  the  Receiver  after  the 
court  order  of  February  26th,  and  that,  too,  is  the 
sum  of  money  which  is  paid  to  the  holder  of  the 
encumbrance  upon  the  Oliver  Cromwell,  being  a 
payment  due  in  March,  and  Lyda  Tidwell  has  re- 
ceived the  full  benefit  of  that  Two  Thousand  plus 
dollars  out  of  this  fimd. 

It,  therefore,  w^ill  be  our  position  that,  one,  the 
Receiver  violated  the  court  order  of  February  26th, 
and,  two,  when  and  if  issue  is  joined  involving  the 
dispute  between  Lyda  Tidwell  and  Frederick  Rich- 
man,  under  their  contract  of  settlement  dated  in 
February  1954,  that  they  will  have  to  settle  this 
difference  out  of  the  balance  of  the  money  on  hand. 

The  Court:  Your  main  point  here  is  that  this 
was  money  paid  out  of  the  trustee's  fund  for  the 
benefit  of  Lyda? 
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Mr.  Enright:  Yes,  your  Honor,  that  is  the  dol- 
lar effect  of  it. 

The  Court:  And  then  there  is  a  question  then 
of  whether  Mr.  Hallberg  violated  the  court  order 
in  paying  it. 

Mr.  Enright:  Yes,  your  Honor.  May  I  call  it  to 
a  degree  negligence  on  the  part  of  Mr.  Hallberg  or 
his  advisers  in  not  properly  advising  him  concern- 
ing the  paying  of  that  [197]  money.  That  will  be 
my  position. 

Mr.  Whyte:  If  I  may  say  something  for  just  a 
moment. 

The  Court :  I  had  gotten  out  of  orientation  to  the 
line  of  testimony,  and  I  asked  counsel  to  direct  my 
attention  to  the  particular  issue  which  he  has  done. 

You  want  to  direct  it  further? 

Mr.  Whyte:  I  wanted  to  correct  a  misstatement 
made  by  Mr.  Enright,  that  this  money  was  paid  out 
after  the  court  order  became  effective. 

Mr.  Hallberg  was  relieved  of  his  duties  of  active 
management  as  Receiver  at  5:00  o'clock  p.m.  on 
Sunday  evening,  February  28th. 

This  check,  which  has  just  been  presented  to  him, 
was  issued  before  that  date,  which  conclusively  an- 
swers any  allegation  that  he  paid  it  out  in  viola- 
tion of  the  court  order. 

The  Court:  It  brings  up  a  question,  doesn't  it,  as 
to  whether  you  can  pay  a  debt  two  days  before  it 
is  due? 

Mr.  Enright:    Yes. 
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Mr.  Whyte:  That  was  due  on  the  1st  of  March. 
The  facts  are  undisputed  on  that. 

The  Witness:  I  wonder  if,  your  Honor,  I  may 
make  a  statement  here? 

The  Court:     No. 

Q.  (By  Mr.  Enright)  :  Now,  as  to  your  desire, 
as  pointed  out  by  Mr.  White,  to  have  monies  on  this 
encumbrance  there  on  [198]  their  due  date,  I  call 
your  attention  to  this  check  No.  204  dated  Decem- 
ber 31,  1953,  and  ask  you  to  examine  the  time  it 
cleared,  as  to — and  then  tell  us  when  you  mailed 
that  check  in? 

A.  Again  I  can't  tell  you  exactly  when  this  was 
mailed.  I  have  no  way  of  telling.  The  check  was 
made  out  on  that  date  and  I  have  no  way  of  telling 
how  long  the  recipient  of  the  check  held  it  before 
depositing  it. 

Q.  You  do  know,  don't  you,  Mr.  Hallberg,  this 
check  was  dated  back  to  December  31st  and  was 
paid  about  the  middle  of  January? 

A.     There  is  no  way  I  can  tell  at  this  time. 

Mr.  Enright:  I  will  develop  it  by  another  wit- 
ness. 

Q.  (By  Mr.  Enright) :  Now,  directing  your  at- 
tention, Mr.  Hallberg,  to  your  Schedule  D,  being 
an  itemization  of  the  creditors,  you  have  the  item 
of  "Frederick  I.  Richman,  Management  Fee  for 
November  1953  in  amomit  claimed"  in  the  amount 
of  $3,104.33. 

You  were  informed  of  that  operating  claim  of 
Mr.  Richman  for  his  services  in  November  1953, 
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shortly  after  you  became  Receiver,  weren't  you? 

A.  There  never  has  been  any  bill  sent  to  me, 
any  communication  as  to  the  amount  Mr.  Richman 
claimed  for  services  rendered.  Had  I  received  that 
bill  I  would  have  turned  it  over  to  the  court  for 
decision,  as  to  payment  to  be  made.  [199] 

Q.    My  question  was,  were  you  informed  1 

A.    No. 

Q.  You  did  not  have  a  conversation  with  Mr. 
Richman  at  the  time  you  took  over  the  records? 

A.  He  told  me  what  he  had  been  getting,  but 
he  never  asked  me  for  any  of  this  money.  That  I 
stated  U13  here  as  more  or  less  a  contingent  lia- 
bility. 

Q.  Now,  directing  your  attention  to  the  top  of 
Schedule  C,  where  you  state,  "Disbursements  Made 
by  the  Receiver  as  Directed  by  the  Court",  as  I 
understand  this,  Mr.  Hallberg,  you  and  Mr.  Whyte 
had  a  game  of  golf  on  a  Sunday,  March  7,  1954, 
and  in  the  evening  you  called  Judge  Tolin,  is  that 
correct?  A.     That  is  correct. 

Q.  Now,  did  you  inform  Judge  Tolin  of  the  na- 
ture of  these  operating  expenses  or  bills  that  you 
have  itemized  here,  that  you  have  disbursed? 

A.     I  believe  I  did. 

Q.  Now,  Mr.  Whyte  was  there  during  the  phone 
conversation?  A.    He  was. 

Q.  Did  Mr.  Whyte  at  that  time  inform  you  or 
previously  inform  you  that  the  defendant,  Mr. 
Richman 's  position  was  that  these  bills  should  not 
be  paid? 
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A.  I  don't  actually  recall.  However,  I  do  know 
that  [200]  I  paid — we  accumulated  all  these  bills 
and  I  wanted  to  find  out  whether  they  should  be 
paid. 

Q.  I  appreciate  your  wanting  to  pay  them,  but 
I  am  only  concerned  with  this  question:  Did  you 
or  did  you  not  at  that  time  inform  Judge  Tolin 
that  there  was  a  dispute  between  Martin,  Halm  & 
Camusi,  representing  the  plaintiff,  and  Joseph  En- 
right,  representing  the  defendant,  concerning  the 
payment  of  these  bills? 

A.  I  don't  recall  the  conversation,  but  this  must 
have  been — there  must  have  been  some  question  in 
my  mind  in  calling  for  instructions. 

Q.  Did  Mr.  Whyte  also  talk  to  Judge  Tolin  at 
that  time?  A.    He  did. 

Q.  You  were  present  during  the  conversation, 
in  so  far  as  you  could  hear  what  Mr.  Whyte  had 
to  say? 

A.    I  heard  one-half  of  the  conversation. 

Q.  Did  you  hear  him  advise  Judge  Tolin  there 
was  a  dispute  between  the  attorneys  representing 
the  respective  parties  concerning  the  payment  of 
these  bills? 

A.     I  can't  recall  the  conversation  now. 

Q.  So  far  as  you  know,  no  attempt  was  made 
by  yourself,  as  Receiver,  or  by  your  agent,  your 
attorney,  to  conmiunicate  mth  myself,  Mr.  Enright, 
concerning  this  question  on  Sunday  evening,  March 
7,  1954? 

A.    Will  you  state  that  question  again,  please? 
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Mr.  Whyte:     Will  you  read  it? 

Mr.  Enright:     Read  the  question. 
(The  question  was  read.) 

Q.  (By  Mr.  Enright) :  Is  that  clear,  Mr.  Hall- 
berg? 

Mr.  Whyte:  As  to  what  this  man  knows  that 
his  attorney  did,  he  hasn't  any  way  of  knowing 
whether  I  communicated  with  you  or  not. 

I'm  going  to  object  to  the  question  in  so  far  as  it 
asks  him  for  what  action  I  took.  I  am  the  best  wit- 
ness as  to  that.  That  was  done  out  of  his  presence. 

Mr.  Enright:  I  am  not  asking  for  what  you  did. 
I  am  asking  for  his  knowledge  as  Receiver  at  this 
time. 

The  Witness :    I  can't  recall. 

Q.  (By  Mr.  Enright)  :  You  did  pay  out  $6,121.40 
as  the  result  of  this — after  that  telephone  call,  as 
shown  on  the  schedules? 

A.     That  is  correct. 

Q.  Now,  did  Mr.  Udall  direct  the  managers  of 
the  apartment  houses,  which  managers  had  been 
formerly  employed  by  you,  until  5:00  o'clock  Feb- 
ruary 28,  1954,  not  to  pay  the  weekend  collections 
approximating  $2,000.00  to  you? 

A.    He  didn't  tell  me  that,  to  me. 

Q.  No.  Relate  what  you  know  on  that  subject 
matter,  so  we  can  expedite  this,  if  we  can. 

A.  As  I  understand  it,  on  Sunday,  he  made  the 
rounds  [202]  of  all  the  apartments,  and  told  them 
that  the  receivership  had  ended  and  he  was  in  full 
charge. 
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Q.    And  to  pay  the  money  to  him? 

A.  And  the  inference  was  to  pay  it  to  him.  We 
did  not  collect  over  the  weekend  and  there  was  a 
good  reason  for  it.  In  the  first  place,  picked  up  all 
the  ready  cash 

Mr.  Whyte:  Mr.  Hallberg,  you  have  answered 
the  question. 

The  Witness:    Thank  you. 

Q.     (By  Mr.  Enright)  :     You  were  informed  of 
this  by  Mrs.  Hallberg,  is  that  correct? 
A.     That  is  correct. 

Q.  When  were  you  informed  of  that  instruction 
given  by  Mr.  Udall?  A.    Monday. 

Q.  Now  to  revert  back  to  this  phone  conversa- 
tion on  March  7,  1954.  I  assume  you  felt  you  knew 
Judge  Tolin  sufficiently  well  over  the  years  or  pe- 
riod of  time  you  could  call  him  on  the  phone  for 
instructions,  is  that  HI 

A.  Well,  I  felt  that  inasmuch  as  I  was  working 
in  conjunction  with  the  court  I  had  a  right  to  phone 
for  further  instructions. 

Q.  You  had  known  Judge  Tolin  since  the  time 
you  had  moved  on  Glen  Summer  Road? 

A.     Known  him  casually,  yes. 

Q.  He  lived  in  the  same  block  as  you  did  on 
Glen  [203]  Summer  Road?  A.     That  is  right. 

Q.  Now,  there  is  an  item  of  compensation  in- 
surance, being  a  deposit  of  $400.00,  is  that  correct? 

A.    Yes. 
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Q.  I  am  quite  sure  that  is  the  exact  amount. 
Have  you  received  any  refund  on  that  deposit  *? 

A.  I  imagine  the  records  will  show  whether  a 
refund  came  in. 

Q.  It  isn't  shown  in  your  accounting,  I  am  sure, 
Mr.  Hallberg. 

Have  you  done  anything  since  filing  the  account- 
ing concerning  that  refund? 

A.     I  think  you  will  find  it  in  there. 

Q.  Will  you  point  it  out  then,  if  you  think  I  will 
find  it  there. 

A.    I  haven't  the  books  here. 

Q.  The  books  of  the  receivership  are  here.  Are 
you  familiar  with  them?        A.    Yes. 

Q.    Point  out 

Mr.  Whyte:    Why  don't  you  show  him  the  items? 

Mr.  Enright:  I  am  not  that  much  of  a  book- 
keeper. 

The  Court:  Mr.  Enright  says  it  isn't  there,  as  I 
understand.  I  understand  you  to  say  you  can't  find  it. 

Mr.  Enright:  Not  in  the  accounting  I  can't  find 
it.  If  I  can  trace  some  refund 

The  Court:  Let's  have  him  do  it  during  the  re- 
cess and  conserve  the  court  time. 

Mr.  Enright:  Yes,  I  think  that  is  more  expe- 
ditious. 

Q.  (By  Mr.  Enright) :  Now,  again  directing 
your  attention  to  Schedule  B,  pages  3  and  4  thereof, 
you  did  pay  out  the  salaries  to  Mr.  Harrison,  as 
reflected  upon  the  schedule? 

Can  you  find  those  items,  Mr.  Hallberg? 
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A.    I  believe  I  have  them  here,  yes. 

Q.    Will  you  tell  us  what  the  amounts  are? 

A.     The  one  I  have  here 

Q.     What  column?  A.     Sir? 

Mr.  Enright:  Will  you  read  the  question,  Miss 
Reporter  ? 

(The  record  was  read.) 

Q.  (By  Mr.  Enright)  :  If  you  do  not  under- 
stand the  accounting,  I  would  appreciate  your  stat- 
ing so,  the  mechanics  of  it;  I  would  appreciate 
your  stating  so. 

And  I  would  further  appreciate  it  if  coimsel 
would  not  aid  the  witness  in  ascertaining  the 
amounts. 

A.  If  you  will  look  on  the  large  page  under  the 
column  "Office"  you  see  an  amount  of  $450.00,  the 
first  item. 

Q.     Yes.  Any  other  item? 

A.  It  will  be  included  in  your  disbursements  for 
[205]  February,  under  operating  $600.00,  in  there. 

Q.    How  about  December? 

A.     You  will  find  it  under  "Office" 

Q.     What  page  ? 

A.  Two  pages  prior  to  the  large  one.  You  will 
find  an  item  there  of  $500.84,  I  believe  you  will 
find  covers 

Mr.  Whyte :  May  the  record  show  that  the  witness 
is  now  referring  to  the  third  page  of  Schedule  B  ? 

Q.  (By  Mr.  Enright)  :  Will  we  likewise  find 
the  amount  you  paid  Miss  Findeisen  for  her  serv- 
ices? A.     Yes,  you  will. 
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Q.  Now,  Mr.  Hallberg,  when  you  were  appointed 
Receiver  and  within  the  two  or  three  days  after 
your  appointment,  and  I  assume  December  2nd  as 
your  date  of  appointment, — we  had  better  go  back 
to  December  1st — that  was  the  day,  I  think  you 
went  around  to  some  of  the  apartment  houses. 

During  the  first  three  days,  did  you  introduce 
anyone  to  the  managers  as  being  your  agent? 

A.    Yes. 


Q 
A 

Q 
A 

Q 

A 


^Tiat  did  you  tell  the  managers? 

I  introduced  Miss  Cosgrove. 

What  did  you  tell   the   managers? 

I  told  them  she  was  going  to  act  for  me. 

In  the 


In  the  management,  yes.  And  anything  she 
wanted  [206]  would  be  under  my  instructions,  and 
they  were  to  follow  it. 

Q.  You  did  not  later  inform  the  managers  that 
Miss  Cosgrove  was  your  wife,  did  you? 

A.  I  didn't  see  it  was  necessary,  for  the  simple 
reason  that  she  preferred  acting  as  Miss  Cosgrove. 

Q.  You  did  not  infonn  Judge  Tolin  you  in- 
tended to  delegate  your  operation  of  these  five 
apartment  houses  to  your  wife,  did  you? 

A.  I  did  not  inform  him  that  I  was  going  to 
hire  any  assistance,  or,  in  fact,  we  had  no  conver- 
sation about  the  assistance  I  was  going  to  require. 

Q.  You  did  intend  to  do  this  very  thing  when 
you  were  appointed  Receiver,  didn't  you  ? 

A.    If  it  required  it. 

Q.    You  did,  in  fact,  perform  your  activities  as 
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the  Receiver  by  receiving  reports  from  Miss  Cos- 
grove? 

Mr.  Whyte:  Oh,  objected  to  as  going  far  beyond 
the  evidence  adduced  here.  The  witness  has  testi- 
fied as  to  what  he  did. 

His  own  personal  activities,  as  t-o  a  Receiver, 
went  far  beyond  receiving  reports  from  Miss  Cos- 
grove  or  Mrs.  Hallberg.  It  assumes  facts  com- 
pletely contrary  to  the  facts. 

The  Court:     Overruled. 

Q.  (By  Mr.  Enright)  :  You  did,  in  fact,  Mr. 
Hallberg,  especially — or,  commencing  December  7, 
1953,  rely  upon  Miss  [207]  Cosgrove  in  perform- 
ing activities  involved  in  the  management  of  these 
five  apartment  houses? 

A.    I  didn't  hear  everything  you  said  there. 

Mr.  Enright:    Read  the  question. 
(The  question  was  read.) 

The  Witness:  I  relied  on  some  of  her  activity, 
that  is  true. 

Q.  (By  Mr.  Enright)  :  Actually,  the  physical 
method  of  operation  was  that  commencing  Decem- 
ber 7th  and  all  through  February  28th,  and  you 
would  make  trips  up  to  Los  Angeles  on  the  week- 
ends or  come  up  Friday  night  after  completing  your 
work  for  the  County  of  Orange,  isn't  that  right? 

A.  I  came  up  during  the  week.  I  came  up  Fri- 
day, it  is  true.  I  was  there  Saturday.  I  was  even 
there  on  Suiiday. 

Q.    Friday  evening,  Saturday  and  Sunday? 
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A.  During  the  week  I  was  there  on  various  oc- 
casions. 

Q.  During  the  week  you  would  receive  reports 
after  you  got  home  from  Miss  Cosgrove,  as  to  the 
occurrences  during  the  day? 

A.     Sometimes  I  did. 

Q.  Now,  Exhibit  B,  that  is  your  little  diary,  is 
that  right?  It  records  the  j)rincipal  problems  you 
had  each  day  as  they  arose  during  your  activities  as 
Receiver  in  this   matter? 

A.  I  think  I  explained  that  book  to  you  at  the 
time  [208]  I  presented  it  to  you,  that  it  is  a  com- 
posite of  the  various  activities  up  to  a  certain  point. 

They  do  not  include  everything,  every  little  con- 
versation, every  person  we  talked  to,  but  as  an  over- 
all picture  of  various  things  we  considered  impor- 
tant enough  to  write  down. 

Q.  The  important  and  principal  problems  you 
had  are  recorded  here,  are  they  not? 

A.     For  the  most  part. 

Q.    Which  ones  are  not  then? 

A.     I  can't  tell  you  now. 

Q.  Did  you  consider  the  refrigeration  problem 
at  the  Western  Arms  an  important  problem? 

A.     I  did,  and  I  was  there. 

Q.    When  were  you  there? 

A.    I  was  there. 

Q.  With  reference  to  the  breakdown  of  the  re- 
frigeration system? 

A.  I  got  in  there  one  afternoon  around  4:00 
o'clock. 
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Q.    And  was  that  the  day  of  the  breakdown? 

A.  No,  it  was  two  days  following,  and  it  was 
running  perfectly. 

Q.  In  fact,  it  was  two  days  later,  after  the 
breakdown,  that  you  got  there,  wasn't  it? 

A.  After  all,  it  was  a  question  of  having  that 
machine  in  operation [209] 

The  Court:  Mr.  Hallberg,  the  question  should 
be  answered  yes  or  no.  Then  if  it  is  necessary  to  ex- 
plain it,  you  may  do  so. 

The  Witness :    Will  you  state  the  question  again  ? 

Mr.  Enright:     Read  it,  please.  Miss  Reporter. 
(The  question  was  read.) 

The  Witness:    Yes. 

Mr.  Whyte:  You  wish  to  explain  your  answer, 
Mr.  Hallberg? 

The  Witness:  I  do.  We  had  the  original  con- 
tractor, the  original  refrigeration  contractor  up  at 
the  office.  I  talked  with  him  and  I  was  a  little  con- 
cerned about  his  knowledge  of  refrigeration.  That 
happened  to  be  the  California  Refrigeration  Com- 
pany. 

I  also  talked  with  the  Normandie  Refrigeration 
Company,  who  had  apparently  much  more  experi- 
ence. And  the  words  were  given  to  Mr. — given  to 
the  Normandie  Refrigeration  to  finish  up  the  job 
and  save  some  upon  it. 

Q.    Are  you  through  with  your  explanation? 

A.    Yes. 

The  Court:  Are  you  able  to  recall  how  much 
time  you  gave  Orange  County  during  the  two  days 
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that  elapsed,  from  the  time  the  emergency  arose 

and  the  time  you  arrived  there*? 

The  Witness:  It  is  pretty  hard  at  this  time  to 
state.  I  do  know  I  went  in  there  and  as  far  as  the 
actual  work  on  the  unit  was  concerned,  the  men 
were  more  capable  than  I  was  [210]  of  doing  the 
required  amount  of  repair;  my  being  there  wouldn't 
have  helped  any. 

The  Court:  How  long  after  the  emergency  first 
arose  before  you  talked  to  any  refrigeration  men 
about  it? 

The  Witness:  I  talked  to  them  on  the  telephone 
the  next  day. 

The  Court:  Did  the  emergency  arise  in  the 
nighttime  ? 

The  Witness :    It  did. 

The  Court:  What  time  of  day  did  you  hear 
about  if? 

The  Witness:  I  heard  about  it  late  that  after- 
noon. The  managers  had  certain  contractors  they 
were  at  liberty  to  call  for  emergency  work.  And 
on  refrigeration  they  were  to  call  the  California 
Refrigeration  Company. 

When  they  got  on  the  job  they  worked  during 
the  day  and  had  repeated  phone  calls  with  their 
office,  which  was  overheard  by  the  manager  and 
proved  to  the  manager  the  men  didn't  know  what 
they  were  doing  on  the  job.  And  when  I  got  that 
information  I  certainly  wanted  to  get  somebody 
else  on  the  job. 

Mr.  Enright:    May  I  move  to  strike  the  witness' 
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answer,  that  the  men  didn't  know  what  they  were 

doing  ? 

The  Court:  No.  He  said  it  proved  to  the  mind 
of  the  manager  that  the  men  didn't. 

Mr.  Enright:    The  manager,  I  see. 

The  Court:  He  is  talking  about  the  state  of 
mind  of  the  [211]  manager  as  she  communicated 
it  to  him,  as  I  understand  it. 

Is  that  right! 

The  Witness:    Yes. 

The  Court:  Then  you  first  came  into  the  situa- 
tion after  the  resident  manager  gave  up,  is  that 
right  ? 

The  AVitness:    That  is  right. 

The  Court:  How  long  after  you  got  that  word 
from  the  resident  manager  before  you  did  any- 
thing? 

The  Witness:  She  had  contacted  another  re- 
frigeration company,  knowing  it  was  quite  vT.tal  to 
get  immediate  service  on  the  refrigeration.  And  I 
think  actually  her  calling  as  soon  as  she  did  for 
another  refrigeration  company  was  quite  in  line 
with  her  duties,  because  of  the  fact  that  she  had  a 
company  already  on  file  that  she  could  call  for 
emergency.  And  the  man  who  she  did  call  at  one 
time  worked  for  the  same  company. 

The  Court:  Well,  the  question,  though,  was  how 
long  after  you  were  told  that  she  was  dissatisfied 
with  her  progress  with  the  company  or  companies 
she  called  did  you  step  into  the  picture? 

The  Witness :    The  following  morning. 
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The  Court:    Before  noon? 

The  Witness:    Yes. 

The  Court:    Before  10:00  o'clock? 

The  Witness:  At  this  moment  I  would  say  be- 
fore noon.  [212] 

The  Court:  12:00  o'clock.  Mr.  Enright,  I  don't 
want  to  shortchange  you,  but  we  had  better  take 
our  recess.  We  can  convene  at  1 :30,  if  you  like. 

Mr.  Enright:  Whatever  is  the  convenience  of 
the  court. 

The  Court:    1:30. 

(Whereupon,  recess  was  taken  at  12 :00  o'clock 
noon,  Friday,  May  14,  1954,  to  1 : 30  o'clock  p.m. 
of  the  same  day.)   [213] 

ROY  E.  HALLBERG 

called  as  a  witness  on  his  own  behalf,  having  been 
previously  duly  sworn,  resumed  the  stand,  and  tes- 
tified further   as   follows: 

Cross  Examination — (Continued) 

Q.  (By  Mr.  Enright) :  Mr.  Hallberg,  before 
the  recess  we  were  discussing  the  subject  matter 
of  the  refrigeration  failure  at  the  Western  Arms. 

Mr.  Enright:  May  I  inquire  if  the  court  has 
completed  his  questions'? 

The  Court:    Yes. 

Q.  (By  Mr.  Enright)  :  Now,  the  first  you  heard 
about  the  refrigeration  problem  at  the  Western 
Arms  is  shown  in  your  memoranda  that  you  kept 
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or  made  up  in  the  evenings  at  your  home,  is  that 

right?  A.    May  I  have  my 

Mr.  Whyte:  May  the  witness  refresh  his  recol- 
lection ? 

Mr.  Enright:  If  I  may  stej)  up  next  to  the  wit- 
ness, I  will  use  my  copy. 

The  Court:    Surely. 

Q.  (By  Mr.  Enright) :  Now,  directing  your  at- 
tention to  your  notations  made  for  Friday,  Febru- 
ary 19,  1954,  you  made  the  entry,  "to  W.  A.  re: 
refrigeration.  John  Dougherty",  is  [214]  that  cor- 
rect! You  made  that  entry  on  that  date? 

A.     I  made  that  entry,  yes. 

Q.  Now,  the  only  other  entry  you  made  in  your 
diary  concerning  this  refrigeration  problem  was 
one  made  on  February  22nd,  where  you  entered, 
*' Switched  to  Normandie  Refrigeration  at  W.  A.", 
meaning  Western  Arms? 

A.     That  is  correct,  yes. 

Q.     Those  are  the  only  two  entries  you  made? 

A.     That  is  correct. 

Q.     In  your  diary? 

A.     That  is  correct. 

Mr.  Whyte:    Did  you  check  that,  Mr.  Hallberg? 

The  Witness:    Yes. 

Mr.  Whyte:    All  those  intervening  days? 

Mr.  Enright:  I  will  represent  to  the  court  I 
have  checked  them  and  I  found  no  other  entries 
on  the  diary.  It  is  the  best  evidence.  If  you  want 
to  take  the  time  and  cross  examine  on  redirect,  go 
ahead. 


Lyda  Tidwell,  Etc.  441 

(Testimony  of  Roy  E.  Hallberg.) 

The  Witness:  As  far  as  I  recall,  those  are  the 
only  entries. 

Q.  (By  Mr.  Enright)  :  February  22nd  was  a 
holiday,  was  it  not,  so  far  as  the  County  of  Orange 
was  concerned?  A.     Yes. 

Q.  Now,  where  were  you  during  the  period  from 
February  16th  to  Friday,  the  19th,  if  you  know? 

A.     It  is  pretty  hard  to  tell  you  now. 

Q.  Were  you  available  at  your  home  phone  num- 
ber at  Corona  del  Mar?  A.     Oh,  yes. 

Q.    You  were  available  there? 

A.  Not  during  the  day,  probably,  but  at  night 
I  was,  definitely. 

Q.  Did  your  agent,  Mrs.  Hallberg,  report  to 
you  on  the  16th,  17th  or  18th  that  the  refrigeration 
had  had  a  failure  in  the  Western  Arms  Apart- 
ments ? 

A.  At  this  time,  no,  because  the  refrigeration 
service  company  would  have  automatically  been 
called. 

Q.  Then  the  refrigeration  of  these  406  apart- 
ments in  five  apartment  houses  is  a  matter  of  auto- 
matic attention  on  the  part  of  the  managers,  is 
that  it,  so  far  as  you  as  Receiver  were  concerned? 

A.  I  don't  believe  you  mean  exactly  as  you 
stated  it  there. 

Q.  You  did  not  attend  to  this  refrigeration 
problem  in  the  Western  Arms  Apartments  during 
the  period  February  16th  to  February  19th? 

A.    I  personally  did  not  do  the  work. 

Q.     No.  You  were  not  available  by  phone  and  had 
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no  knowledge  of  any  problem  on  the  refrigeration 
during  that  period  of  time,  February  16th  to  the 
19th,  in  the  evening,  [216]  Friday  evening,  Febru- 
ary 19th "?  A.    I  was  available. 

Q.  My  question  was,  was  your  knowledge  as 
Receiver.  You  didn't  even  know  there  was  such  a 
problem,  did  you,  during  that  period? 

A.  I  do  not  believe  it  had  been  reported.  How- 
ever, I  cannot  recall  exactly  because  there  is  no 
mention  in  my  diary  here. 

Q.  And  now,  you  stated  before  recess  that  you 
did  come  to  Los  Angeles  during  the  period  Decem- 
ber 7th  to  February  28th  on  workdays,  Monday 
through  Friday? 

A.    I  was  through  at  times. 

Q.  The  only  times  you  did  come  to  Los  Angeles 
during  the  work  hours  of  the  day,  8:00  in  the 
morning  to  5 :00  in  the  evening,  was  on  the  one  day 
that  your  petition  for  authority  to  renovate  apart- 
ments was  heard  in  this  court  in  an  afternoon  in 
December,  isn't  that  correct? 

A.     That  is  not  correct. 

Q.  The  only  other  time  you  came  to  Los  Angeles 
was  the  time  you  appeared  over  at  the  City  Prose- 
cutor's Office  of  the  City  of  Los  Angeles  at  about 
4:00  o'clock  in  the  afternoon  on  the  smog  control 
complaint  ?  A.    No. 

Q.  What  other  times  did  you  come  to  Los  An- 
geles? A.    I  stated  previously.  [217] 

Q.  During  a  work  week.  I  know  about  your 
weekends. 
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A.  I  stated  previously  that  there  were  times  I 
came  in  during  the  week. 

Q.     On  Friday  afternoon  late? 

A.     During  the  week;  not  on  Friday. 

Q.  Show  me  in  your  notes  here  any  entry  that 
you  have  made  as  to  a  trip  you  made  to  town  here 
during  the  day 

A.  I  have  no  entries  there  at  all  showing  I  made 
any  tri]os  or  that  I  didn't  make  any  trips. 

Q.  In  all  the  entries  in  these  notes  here  usually 
the  words  "made  the  rounds"  merely  means  that 
Mrs.  Hallberg  went  to  the  apartments  and  picked 
up  the  monies,  isn't  that  right? 

A.    Not  necessarily. 

The  Court:    Would  it  ever  mean  that? 

The  Witness:     Occasionally  it  would. 

The  Court :    What  else  would  it  mean  ? 

The  Witness:  It  would  mean  that  I  probably 
went  in  and  made  a  fast  turn  of  the  apartments. 

Q.  (By  Mr.  Enright) :  Did  you  see  the  man- 
agers when  you  did  that? 

A.     Occasionally  I  did;  quite  often  I  didn't. 

Q.  Wouldn't  you  want  to  know  from  your  man- 
agers what  the  problems  were  and  how  they  were 
getting  along  with  these  60  and  80  and  50-unit 
apartments?  [218] 

A.  If  there  were  any  problems  I  am  quite  sure 
the  managers  would  have  been  in  touch  with  the 
office. 

Q.  Really,  Mr.  Hallberg,  what  you  did  do  is  that 
you  delegated  to  your  wife  the  operation  of  these 
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^Ye  apartment  houses  during  the  work  week,  isn't 

that  correct?  A.     No. 

Q.  I  direct  your  attention  to  your  deposition, 
page  89,  line  25,  to  page  90,  line  19.  When  you  have 
completed  reading  it,  please  advise  me. 

A.    I  think  the 

Mr.  Whyte:  There  is  no  question  before  the 
house,  Mr.  Hallberg. 

Q.  (By  Mr.  Enright) :  Did  you  on  April  22, 
1954,  testify  as  follows  concerning  this  subject 
matter : 

"Q.  Well,  generally,  didn't  you  do  your  check- 
ing on  the  operation  of  these  apartments  on  the 
weekends,  Mr.  Hallberg? 

"A.     I  did  this,  done  that." 

A.     That  isn't  what  I  said. 

Q.     (Continuing  reading:) 

"Q.    I  mean,  that  was  the  rule,  wasn't  it? 

"A.    Not  necessarily. 

"Q.  You'd  come  in  on  weekends,  Saturdays  and 
Sundays  ? 

"A.  Not  necessarily.  I  came  in  during  the  [219] 
week  some  evenings." 

Mr.  Whyte :  Mr.  Enright,  may  I  interrupt  to  ask 
whether  you  are  reading  from  the  original  cor- 
rected deposition? 

Mr.  Enright:  I  am  reading  from  the  deposition 
as  handed  to  me  by  the  reporter. 

Mr.  Whyte:  If  you  will  be  kind  enough  to  read 
from  the  original,  which  has  been  corrected,  I  think 
you  will  get  a  more  accurate  picture. 
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Mr.  Enright:  I  will  read  the  portion  as  given 
at  the  deposition  and  then  read  it  as  he  corrected 
it,  so  the  record  will  be  complete. 

"Q.  You'd  come  in  on  weekends,  Saturdays  and 
Sundays  ? 

"A.  Not  necessarily.  I  came  in  during  the  week 
some  evenings. 

"Q.     Some  evenings  during  the  week? 

"A.    Yes. 

"Q.  But  not  during  the  daytime  very  fre- 
quently ? 

"A.     I  have — ^was  in  during  the  day  at  times. 

"Q.  Approximately  how  many  times  during  the 
day?  ''A.     I  don't  recall  now. 

"Q.  Now,  you  were  busy  during  the  day  work- 
ing for  the  County  of  Orange,  weren't  you;  that 
is,  the  week  days,  Monday  through  Saturday,  or 
Friday  night? 

"A.  Friday  nights  I  made  it  a  point  to  get  in 
[220]  there  and  stayed  around  all  day  Saturday, 
and  I  was  there  on  occasion  on  Sunday." 

Mr.  Whyte:  May  the  record  show  what  Mr. 
Enright  has  read  is  the  deposition  copy  received  by 
him  from  the  reporter  and  not  corrected  by  the 
witness  on  the  original? 

Mr.  Enright:    I  will  complete  it,  sir. 

Q.  (By  Mr.  Enright) :  Now,  Mr.  Hallberg,  do 
you  desire  to  correct  your  deposition  from  the  man- 
ner in  which  the  court  reporter  reported  your  dep- 
osition, in  the  manner  in  which  you  have  connected 
it  here  in  the  original?  A.    Yes. 
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Q.  All  right.  Then  you  did  correct  page  90,  lines 
5  to  7,  to  read  as  follows: 

"Q.  You'd  come  in  on  weekends,  Saturdays  and 
Sundays  ? 

"A.  Not  necessarily.  I  came  in  during  the  week 
some  evenings," 

and  you  wish  to  add  on  to  that  "as  well  as  days", 
is  that  correct?  A.     That  is  correct. 

Q.  Now,  what  other  days,  other  than  the  day 
that  you  appeared  over  at  the  City  Prosecutor's 
office  on  the  smog  control  complaint  and  the  day 
you  appeared  before  his  Honor  of  this  court  on 
your  petition  for  authority  to  renovate  those  apart- 
ments, what  other  days  did  you  come  in?  [221] 

A.  I  believe  I  stated  at  the  time  that  I  couldn't 
tell  you  the  exact  days,  but  there  were  many  days 
that  I  came  in. 

Q.  Now,  you  referred  in  your  direct  testimony 
to  negotiating  some  insurance.  Didn't  Mrs.  Hall- 
berg attend  to  most  of  those  negotiations'? 

A.  I  was  in  the  office  on  two  occasions.  He  met 
me  at  my  office  on  one  occasion.  Mrs.  Hallberg  also 
contacted  Mr.  Dulley,  the  broker. 

Q.  You  met  Mr.  Dulley  twice,  and  he  was  in 
your  office  once?  A.     Yes. 

Mr.  Harrison  worked  from  Monday  through  Fri- 
day as  an  employee  of  yours,  didn't  he? 

A.     That  is  correct. 

Q.  You  would  leave  your  instructions  to  him  in 
writing  on  many  occasions  ? 

A.     If  he  wasn't  around,  yes. 


Lyda  Tidivell,  Etc.  447 

(Testimony  of  Roy  E.  Hallberg.) 

Q.  Is  it  your  testimony  you  set  up  a  new  sys- 
tem of  keeping  the  records  of  the  administration 
of  these  properties?  A.     I  did. 

Q.  And  you  gave  your  directions  to  Mr.  Harri- 
son in  writing,  did  you? 

A.    I  gave  some  instructions  to  him,  yes,  not  all. 

Mr.  Enright:  May  I  have  these  four  sheets  of 
paper  marked  for  identification  next  in  order? 

The  Clerk:     Defendants'  C  for  identification. 
(The  documents  referred  to  were  marked  De- 
fendants' Exhibit  C  for  identification.) 

Q.  (By  Mr.  Enright) :  Mr.  Hallberg,  I  present 
to  you  Exhibit  C  for  identification  and  then  ask 
you  to  examine  all  three  of  these  sheets  of  paper 
and  state  whether  or  not  they  are  in  your  hand- 
writing ? 

Mr.  Whyte:  Can  you  answer  that  question,  Mr. 
Hallberg? 

The  Witness:    What  was  the  question? 
(The  question  was  read.) 

The  Witness:  They  are  in  my  handwriting,  with 
the  exception 

Q.  (By  Mr.  Enright) :  Yes,  go  ahead  and 
state  it. 

A.  This,  I  don't  know  (indicating) ;  that  is 
shorthand.  I  don't  know  what  that  is. 

Q.  The  shorthand  writing  appearing  on  one  of 
these  sheets  is  not  your  shorthand  writing,  is  that 
right,  Mr.  Hallberg?  A.     That  is  correct. 

Mr.  Whyte:  May  the  record  show  that  that  is 
sheet  3  of  Exhibit  C  for  identification. 
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Q.  (By  Mr.  Enright) :  Now,  the  sheet  3  for 
identification  constitutes  your  instructions  to  Mr. 
Harrison  to  prepare  the  new  set  of  books? 

A.  No,  those  were  not  instructions  to  prepare 
a  set  [223]  of  books.  Those  were  instructions  as  to 
what  I  wanted  to  get  and  we  were  going  to  sit 
down  and  work  it  out,  because  a  bookkeeper  who 
has  been  accustomed  to  one  method  sometimes  finds 
it  a  little  difficult  to  jump  to  a  completely  different 
set  of  books. 

Q.  Do  you  base  your  answer  on  how  bookkeepers 
operate  on  your  training  at  Northwestern,  back  in 
the  '20 's,  and  your  approximate  one  year  working 
with  the  books  pertaining  to  a  bondholder's  taking 
possession  of  property  in  Chicago  in  1931? 

A.  As  a  matter  of  fact,  information  you  gather 
on  methods  is  not  lost. 

Q.  You  didn't  lose  your  knowledge  attained 
back  in  the  '20's  at  Northwestern? 

A.     No,  sir.  I  still  think 

Q.     I  appreciate  you  do. 

The  Court:  Have  you  ever  done  anything  with 
bookkeeping  since  then? 

The  Witness:  I  have  done  it  quite  often  for 
myself  or  Morgan  Construction  Tooth  Company, 
and  even  I  was  an  auditor  appraising — when  I  was 
an  auditor  appraising,  I  worked  with  the  books. 

Q.  (By  Mr.  Enright) :  Morgan  Construction 
Tooth,  that  was  during  that  period  of  June  of  '51 
to  Christmas  of  1951? 

A.    Approximately  so,  yes. 
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Q.  At  that  time  you  went  into  and  examined 
the  Morgan  [224]  Construction  Tooth  Company's 
books,  did  you  not,  in  May  and  June  of  1951  *? 

A.     No. 

Q.    You  did  not? 

A.     No,  because  there  were  no  books. 

Q.     There  were  no  books'?  A.     No. 

Q.  Do  I  understand  you  correctly  to  state  that 
Morgan  Construction  Tooth  Company,  a  corpora- 
tion, had  no  books  during  the  months  of  May  and 
June  of  1951? 

A.  You  recall  I  testified  that  a  public  account- 
ant was  brought  in  there  to  bring  those  records  up 
to  date. 

Q.  Well,  what  records  was  he  bringing  up  to 
date  ?  Were  there  books  he  was  bringing  up  to  date  ? 

A.     The  books  and  the  records,  yes. 

Q.  And  you  with  the  public  accountant  brought 
them  up  to  date,  did  you? 

A.     I  wasn't  concerned  with  the  past. 

Q.    You  were  not? 

A.  Not  at  that  point.  I  was  keeping  the  records 
up  to  date  and  making  the  entries,  the  current 
entries. 

Q.  After  you  went  with  Morgan  Construction 
Tooth  in  June,  is  that  right.  May  or  June, 

A.     June,  yes. 

Q.    and  you  directed  Mrs.  Hostetter  to  keep 

the  [225]  books  up  to  date 

A.     No,  I  did  that  myself. 

Q.    You  personally  did  it?  A.    Yes. 
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Q.  You  did  that  each  month  during  June 
through  December  of  1951?  A.     Yes. 

Q.  So  you  did  have  six  months  there  of  post- 
ing of  books  involving  the  sale  of  a  tooth  to  be  set 
up  on  the  end  of  a  boom  shovel  or  earth  moving 
equipment,  is  that  it? 

A.     It  was  not  quite  technically  correct,  but 

Q.    Very  close,  though,  isn't  it?  Isn't  that  right? 

A.    It  is  close  enough. 

Q.  So  these  are  the  type  of  instructions  you 
gave  or  prepared  over  the  weekends  when  you  were 
in  Los  Angeles  and  left  for  Mr.  Harrison  your 

A.  It  doesn't  necessarily  mean  it  was  prepared 
over  the  weekend;  they  are  not  dated. 

Q.  I  know  that.  But  they  are  the  type  of  in- 
structions you  left  for  Mr.  Harrison? 

A.  That  was  for,  information,  as  I  explained 
before,  so  that  we  could  get  books  together  and  that 
he  would  be  able  to  work  with. 

Q.  You  did  not  prepare  a  report  as  to  a  Re- 
ceiver within  the  30  days  after  your  appointment, 
as  provided  by  the   [226]   rules  of  this  court? 

Mr.  Whyte:  Objected  to  as  calling  for  a  legal 
conclusion  from  a  lay  witness. 

Q.  (By  Mr.  Enright)  :  Did  you  prepare  a  re- 
port within  the  30  days  commencing  December  2, 
1953? 

Mr.  Whyte:  Objected  to  as  immaterial.  Same 
objection  as  before,  it  calls  for  a  conclusion 

The  Court:    Sustained. 

Mr.  Whyte:    I  didn't  catch  that. 
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The  Court:    Sustained. 

Mr.  Enright:  I  wish  to  prove  through  this  wit- 
ness, and  make  offer  of  proof  that  he  failed  to  ful- 
fill his  duties  as  Receiver  in  preparing  a  report  as 
required  by  the  rules  of  this  court,  which  are  that 
the  Receiver  submit  his  report  within  30  days  after 
his  appointment. 

The  Court:  All  right.  That  is  what  you  want  to 
do.  Just  ask  him  that. 

We  take  notice  of  what  is  in  our  records  and 
what  is  not  there. 

Mr.  Enright:    All  right. 

Q.  (By  Mr.  Enright)  :  Then  I  will  ask  you : 
Did  you  prepare  a  report  within  the  30  days  after 
you  were  appointed  Receiver  ? 

A.  We  started  to  prepare  a  report  and  it  wasn't 
necessary.  [227] 

Mr.  Enright:  I^ow,  I  move  to  strike  *'it  wasn't 
necessary." 

The  Court :    That  part  of  the  answer  will  go  out. 

Q.  (By  Mr.  Enright) :  You  started  to  prepare 
a  report,  didn't  you,  Mr.  Hallberg,  and  you  found 
your  records  were  not  complete,  isn't  that  true? 

A.     No. 

Q.  You  had  Mr.  Whyte  come  out  and  instructed 
Mr.  Harrison  to  get  the  report  prepared,  also? 

A.  We  had  to  find  out  what  information  was 
necessary. 

Q.  And  the  court  rule  was  read  to  you  and  Mr. 
Harrison,  wasn't  it? 

A.    As  far  as  I  know,  it  was. 
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Q.  Yes.  And  approximately  a  week  or  so  later 
then  an  order  was  made  by  this  court  extending 
the  time  within  which  to  make  the  report,  isn't 
that  right?  A.     That  is  correct. 

Q.  Did  you  represent  to  Judge  Tolin,  before 
your  appointment  on  December  2,  1953,  that  you 
had  for  some  years  been  associated  with  property 
management  operation  in  Chicago?  I  call  your  at- 
tention to  the  word  ''years". 

A.  I  believe  I  mentioned  the  fact  that  I  had  had 
experience  that  extended  over  a  period  of  time  in 
Chicago. 

Q.  You  did  make  the  representation  then  to 
Judge  Tolin  that  you  had  for  years  had  this  ex- 
perience, as  I  just  stated  [228]  it,  before  you  were 
appointed? 

I  would  appreciate  a  yes  or  no  answer,  and  then 
you  may  explain  it  in  any  manner  you  want  to. 

Mr.  Whyte :  I  am  going  to  request  the  transcript 
be  shown  to  the  witness.  The  transcript  is  the  best 
evidence  of  what  he  said  to  Judge  Tolin.  I  request 
he  be  shown  the  transcript. 

The  Court:  Mr.  Whyte,  he  is  inquiring  as  to 
what  he  told  me  before  there  ever  was  a  transcript. 
At  least,  I  am  assuming  he  is.  If  I  hadn't  had  some 
knowledge  of  your  client  he  never  would  have  got- 
ten in  here  to  make  a  transcript,  so  the  objection  is 
overruled. 

Mr.  Enright:    May  we  have  the  question  read? 
(The  question  was  read.) 

Mr.  Whyte :    I  am  going  to  request,  also,  that  he 
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be  given  the  approximate  time,  place,  persons  pres- 
ent, with  respect  to  this  conversation. 

If  he  wants  to  lay  a  foundation,  let  him  do  it 
properly  here,  so  that  the  witness  is  acquainted 
with  the  conversation  he  has  in  mind. 

The  Court:  Of  course,  we  are  not  seeking  to  em- 
ploy a  man  now.  We  are  undertaking  to  fix  com- 
pensation after  he  has  completed  his  services.  I 
don't  think  that  is  worth  laboring  too  much,  what 
the  circumstances  were  in  his  getting  the  employ- 
ment.  [229] 

Mr.  Whyte:  Then  I  will  add  the  objection  of 
immateriality,  your  Honor. 

The  Court:  No,  it  is  material  and  it  is  proper. 
It  should  be  considered  here. 

But  we  have  taken  a  tremendous  lot  of  time  with 
it.  I  don't  think  it  is  worth  a  whole  lot  of  time. 

The  Witness:  The  question,  you  are  asking  me 
a  question  that  is  awfully  hard  to  recall.  The  fact 
that  I  handled  properties  extending  over  one,  pos- 
sible two  different  years,  and  the  term  ''years"  is 
rather  a  vague  term 

Q.  (By  Mr.  Enright)  :  Would  you  please  answer 
the  question,  after  you  are  through  with  your  ex- 
planation, whether  it  is  yes  or  no,  your  answer? 

A.  Well,  the  question,  you  can't  answer  it  yes 
or  no. 

The  Court:  I  gather  from  the  colloquy  that  has 
gone  on  that  he  can't  answer  it  at  all.  That  is,  he 
says,  "I  just  don't  know  whether  I  have  said  it 
was  three  years  or  not." 
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Mr.  Enright :  My  inquiry  is  what  representations 
were  made  to  this  court  before  his  appointment. 
The  doctrine  of  unclean  hands,  that  has  application 
to  every  proceeding  in  equity.  I  would  desire  to  lay 
this  foundation,  that  this  man's  hands  are  not  clean. 

I  will  proceed  to  another  question. 

Q.  (By  Mr.  Enright)  :  Did  you  represent  to 
Judge  Tolin,  before  your  appointment  as  a  Re- 
ceiver, that  you  had  been  [230]  engaged  in  manag- 
ing property  for  elderly  relatives  in  this  area? 

A.     I  don't  know  that  I  made  any  such  statement. 

Q.  Would  you  say  that  you  did  not  make  such 
a  representation  to  Judge  Tolin? 

A.  I  wasn't  managing  properties  for  a  relative 
here. 

Q.  I  appreciate  that,  sir.  But  I  want  to  know 
what  you  represented  to  this  court,  and  I  would 
like  to  have  your  answer. 

A.  I  think  the  answer  has  already  been  given 
you  in  the  deposition. 

Q.  What  did  you  tell  Judge  Tolin  concerning 
managing  property  for  elderly  relatives'? 

A.  I  don't  know  that  I  told  him  anything  about 
elderly  relatives. 

Mr.  Enright:  You  see,  your  Honor,  I  am  in  this 
predicament :  This  is  what  I  anticipated  would  occur 
when  I  filed  a  petition  concerning  your  Honor's 
qualifications. 

The  Court:  I  didn't  treat  that  as  a  petition.  It 
was  kind  of  a  memorandum.  It  wasn't  a  moving 
paper. 
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I  don't  know  if  you  know  how  Receivers  are  ap- 
pointed in  this  court  generally,  Mr.  Enright. 

We  had  a  case  the  other  day  and  one  of  the  other 
judges  said,  when  he  happened  to  be  at  a  place 
where  some  of  the  judges  were  together,  he  said, 
"Do  any  of  you  fellows  know  [231]  anyone  that 
would  be  good  at  running  a  certain  kind  of  busi- 
ness?" And  he  named  it. 

He  said,  "I  thought  of  asking  so-and-so,"  and  he 
named  a  well-known  attorney.  He  said,  "I  knew  he 
operated  a  business  of  that  kind.  I  telephoned  him 
and  he  isn't  available." 

So  we  get  suggestions  from  things  that  we  have 
learned,  as  a  matter  of  common  community  knowl- 
edge about  people,  and  then  we  follow  them  up ;  we 
make  further  inquiry. 

That  further  inquiry  was  made  here  on  the  rec- 
ord. My  impression  at  the  time  that  I  asked  Mr. 
Hallberg  to  come  in  was  that  he  had  been  operating 
an  apartment  house  in  Pasadena  or  South  Pasa- 
dena for  an  elderly  relative. 

It  turns  out,  on  the  hearing  now,  he  owned  the 
apartment  house  and  the  elderly  relative  was  prob- 
ably working  for  him. 

Mr.  Enright:     I  appreciate  that,  but 

The  Court :  I  don't  see  it  makes  much  difference. 
The  thing  is  that  he  had  had  acquaintance  to  that 
extent  with  that  apartment  house. 

Mr.  Enright:  Without  reply  at  this  time,  your 
Honor,  to  the  proposition  that  is  before  you,  I  am 
here  endeavoring  at  this  moment  to  develop  the 
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record  that  this  witness,  this  Receiver,  did  make 
misrepresentations  to  the  court,  and  the  court  relied 
upon  them  and  made  the  appointment.  That  is  the 
predicament  I  am  in. 

I  will  api^arently  have  to  call  the  court  as  a  wit- 
ness as  [232]  to  what  he  did  or  didn't  say  to  you. 

The  Court:  You  can't  call  the  court  on  that  sub- 
ject. We  are  not  going  into  it  any  further.  It  is 
closed. 

Mr.  Enright :  I  will  desire  to  complete  this  point 
here: 

Q.  (By  Mr.  Enright) :  Did  you  represent  to 
Judge  Tolin  that  you  had  managed  apartments  for 
elderly  relatives  who  have  considerable  apartment 
property  in  southern  California? 

Mr.  Whyte:  Objected  to  as  immaterial;  already 
asked  and  answered. 

The  Court:  Sustained  on  the  ground  it  has  heen 
asked  and  answered. 

Mr.  Enright:  I  will  point  out  the  amount  of 
properties  involved  in  this  last  question,  that  it 
was  not  involved  in  the  previous  question. 

Q.  (By  Mr.  Enright)  :  Did  you  represent  to 
the  court  before  your  appointment,  that  your  main 
vocation  for  some  years,  was  the  management  of 
real  property? 

A.  I  believe  I  mentioned  to  the  court  that  I  had 
handled  and  managed  properties. 

Mr.  Enright:  I  desire  to  inquire,  your  Honor, 
if  the  court's  last  statement  concerning  this  subject 
matter  was  to  the  effect  that  this  subject  matter 
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is  closed,  and  I  take  it  that  is  a  direction  to  me  not 

to  pursue  this  subject  matter. 

The  Court:  It  is  a  direction  to  you  to  not  go 
further  into  what  led  me  to  call  Mr.  Hallberg  in 
here  and  present  [233]  himself  for  questioning  at 
the  time  that  he  was  appointed. 

These  Receivers  do  not  in  this  court,— they  might 
in  the  bankruptcy  side,  but  in  this  court  generally 
equity  receivers  are  not  people  that  come  around 
making  representations  and  asking  for  these  ap- 
pointments. They  are  people  whom  the  judges  seek 
out,  and  it  is  looked  upon  with  not  a  very  kindly 
eye,  when  we  seek  out  people  whom  we  consider 
qualified,  to  come  in  here  and  try  the  judge  and 
that  receiver  on  the  basis  of  bad  faith  in  the  repre- 
sentations. 

Mr.  Enright:  I  appreciate  your  Honor's  state- 
ment, but  I  desire  to  develop  that  after  this  man 
was  sought  out  by  your  Honor  he  then  made  the 
repri^^ontations  which  are  not  true  and  the  repre- 
sentations resulted 

The  Court :  You  may  question  him  all  you  want 
about  the  representations  he  made  on  the  record 
when  we  called  him  in  here  for  further  examination 
by  counsel  and  inquiry  by  the  court. 

I  say,  all  you  want  to.  I  hope  you  will  not  take 
all  afternoon  at  it. 

Mr.  Enright :  I  don't  think  I  have  overly  wasted 
time  in  the  proceeding  before  your  Honor. 

The  Court:    I  think,  Mr.  Enright,  you  never  feel 
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you  are  wasting  time.  You  are  one  of  the  most  dili- 
gent men  whom  I  know. 

Mr.  Enright:     Thank  you,  your  Honor.  [234] 

Q.  (By  Mr.  Enright)  :  Did  you  represent  to 
Judge  Tolin  and  the  parties  assembled  in  the  cham- 
bers of  Judge  Tolin  on  November  30,  1953,  your 
main  vocation  for  some  years  was  in  the  manage- 
ment of  real  property? 

Mr.  Whyte:  Before  you  answer,  Mr.  Hallberg, 
the  counsel  is  questioning  you  with  reference  to  a 
written  document,  and  I  am  going  to  request  that 
the  writing  be  placed  before  you. 

The  Court:  If  you  are  questioning  him  with  re- 
spect to  things  set  on  the  record,  he  should  be 
shown  the  record. 

Q.  (By  Mr.  Enright)  :  I  direct  your  attention 
to  the  transcript  of  November  30,  1953,  page  10, 
lines  5  and  6,  reading  as  follows: 

a*  *  *  ij^g^^  your  main  vocation  for  some  years 
was  in  the  management  of  real  properties,  *  *  *" 

A.  That  is  correct.  During  the  years  that  I  had 
those  properties. 

Q.  And  the  years  you  are  referring  to  now  is 
the  year  1931  in  Chicago*? 

A.     And  '32.  It  will  extend  over  into  '32. 

Q.  Your  acquiring  a  residence  on  Glen  Summer 
Road  in  1947  and  living  there  until  1952,  that  is 
your  residence,  two  residences  on  that  street? 

A.     I  had  two  residences,  yes. 

Q.    You  lived  there  during  that  period? 

A.     Yes.  [235] 
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Q.     And  one  apartment  house  here  on  Fair  Oaks  ? 

A.     One  on  Fair  Oaks,  and 

Q.     The  four-family  flat  on  El  Molino? 

A.  That  is  a  four-apartment  building  on  El  Mo- 
lino,  yes. 

Q.     And  two  residences  down  in  Orange  County? 

A.     One  a  residence  and  one  a  triplex. 

Q.  And  that  was  your  main  vocation  for  some 
years,  as  of  November  30,  1953,  is  that  right? 

A.     It  is  so  stated. 

Q.  And  did  you  represent  at  that  time,  as  stated 
in  lines  7,  8  and  a  portion  of  9,  on  page  10,  as 
follows : 

"*  *  *  that  your  experience  in  it  locally  has  been 
in  the  management  of  your  own  real  properties, 
which  were  of  income  nature,  and  of  similar  proper- 
ties owned  by  either  you  or  your  wife's  relatives"? 

A.  This  part  up  here  was  what  I  was  answering 
(indicating). 

Q.  Your  whole  answer,  statement  to  the  court, 
was  as  follows: — so  we  will  make  it  clear,  I  will 
read  all  the  representation,  commencing  at  line  3 — 

"Now,  they  haven't  announced  any  objection,  but 
they  don't  know  you.  I  have  explained  to  them " 

Mr.  Whyte:  May  the  record  show  this  is  the 
court's  statements  which  are  being  read  into  the 
record  ? 

The  Court:    Yes.  [236] 

Mr.  Whyte:     The  impression  has  been  created 
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these  are  Mr.  Hallberg^s  statements.  These  are  the 

court's  statements.  Go  ahead,  Mr.  Enright. 

Mr.  Enright:  Thank  you.  Starting  over,  Miss 
Reporter,  at  line  3: 

"Now,  they  haven't  announced  any  objection,  but 
they  don't  know  you.  I  have  explained  to  them  that 
you  have  had  experience  in  this  type  of  work  in 
Chicago,  that  your  main  vocation  for  some  years 
was  in  the  management  of  real  properties,  some- 
times in  connection  with  court  receiverships,  and 
that  your  experience  in  it  locally  has  been  in  the 
management  of  your  own  real  properties,  which 
were  of  income  nature,  and  of  similar  properties 
owned  by  either  you  or  your  wife's  relatives." 

Q.  (By  Mr.  Enright)  :  Mr.  Hallberg,  is  that 
correct? 

A.  Ostensibly  this  is  correct,  with  the  exception 
of  that  last  statement  there.  That  was  just  a  general 
statement.  But  the  main  fact  was  I  had  managed 
properties. 

The  Court:  What  he  wants  to  know,  Mr.  Hall- 
berg, is  did  the  reporter  get  down  correctly  what 
went  on? 

The  Witness:  I  don't  believe  the  reporter  did. 
However,  at  that  time  there  was  quite  a  general 
discussion  and  several  people  there,  and  the  exact 
v/ording  of  that  particular  statement  escapes  me. 

Q.  (By  Mr,  Enright)  :  Now,  before  you  came 
into  chambers  on  November  30,  1953,  on  page  4, 
line  16,  the  following  representations  were  made  as 
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to  what  you  had  represented  to  this  court,  and  I 

read : 

Mr.  Whyte:  Again  may  the  record  show  this  is 
the  court's  statement  that  is  being  read  into  the 
record. 

Mr.  Enright  (Reading)  : 

"Mr.  Hallberg  was  for  some  years  associated  with 
a  property  management  operation  in  Chicago,  and 
has  considerable  acquaintance  and  experience  in 
that  type  of  work.  Since  coming  to  California  he 
has  held  various  positions  with  different  types  of 
corporations,  and  has  been  engaged  in  the  manage- 
ment of  property  for  elderly  relatives  who  have 
considerable  apartment  property  in  southern  Cali- 
fornia. 

''I  called  him  and  found  that  he  is  available,  and 
I  asked  him  to  come  in  here  at  about  2:00  o'clock 
today,  so  that  counsel  could  meet  him.  It  was  my 
intention " 

That  is  concerning  another  subject  matter. 

Q.  (By  Mr.  Enright)  :  That  statement  was  like- 
wise true?  A.     Yes. 

Mr.  Enright:    That  is  all.  [238] 

Redirect  Examination 

Q.  (By  Mr.  Whyte) :  By  the  way,  Mr.  Hallberg, 
you  replied  to  the  question  that  statement  was  also 
true,  and  you  said  yes.  By  that  you  mean  the  re- 
porter reported  Judge  Tolin's  statement  correctly? 

A.    As  far  as  I  know. 

Mr.  Enright:   Well,  pardon,  your  Honor.  May  I 
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ask — I  may  find  myself  in  a  mental  reservation  or 
something — if  he  is  just  sajdng  the  reporter  re- 
ported it  correctly.  I  want  to  find  out  whether  or 
not  the  statement  is  true,  in  addition  to  whether  a 
reporter  reported  it  correctly.  I  don't  know  just 
what  this  means  here  myself,  but  I  want  to  leave 
no  uncertainty  in  the  record. 

The  statements  were  correct? 

The  Witness:     Yes. 

Mr.  Enright:     And  they  were  the  truth? 

The  Witness:     As  far  as  I  can  tell  you  now. 

Q.  (By  Mr.  Whyte)  :  In  the  course  of  your 
duties  as  the  Receiver  of  real  and  personal  prop- 
erties constituting  the  former  Richman  Trust,  did 
you  sign  the  checks  which  were  issued  by  you  as 
Receiver?  A.     I  did. 

Q.  Will  you  tell  us  what  you  did  in  connection 
with  the  execution  and  issuance  of  each  one  of  those 
checks?  [239] 

A.  Those  checks  had  been  made  out  together 
with  the  supporting  evidence  in  the  way  of  bills 
and  were  checked  against  the  amounts  and  I  signed 
them. 

Q.  At  the  time  you  signed  the  check  did  you 
compare  the  amount  on  the  check  with  the  amount 
set  forth  in  the  bill?  A.     I  did. 

Q.  Did  you  make  any  other  check  to  determine 
or  did  you  perform  any  other  task  in  that  connec- 
tion to  see  whether  the  check  correctly  reflected  the 
amount  of  the  statement? 

A.    We  usually  had  the — well,  we  did  have  the 
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invoice  checked  before  it  was  even  presented,  to  see 

that  the  work  had  been  finished. 

Q.    By  whom  was  the  invoice  checked? 

A.    By  Mrs.  Hallberg  and  myself. 

Q.  You  testified  that  you  discussed  matters  dur- 
ing the  evening  with  Mrs.  Hallberg  on  frequent  oc- 
casions. What  sort  of  matters  did  you  discuss  with 
her  at  the  end  of  the  day? 

A.  Such  problems  as  we  both  encountered  dur- 
ing the  day;  work  around  the  buildings.  She  en- 
countered them  and  I  encountered  them.  A  lot  of 
the  decisions  were  made  at  night,  based  on  the  in- 
formation I  had. 

Q.  During  those  evening  conferences,  did  you 
ever  give  her  instructions  with  reference  to  the 
conduct  of  the  succeeding  day's  work?  [240] 

A.     I  certainly  did. 

Q.  You  have  testified  concerning  your  owner- 
ship of  a  16-unit  apartment  building  on  South  Fair 
Oaks  Avenue  in  South  Pasadena.  Please  tell  the 
court  what,  if  anything,  you  did  with  regard  to 
the  actual  operation  of  that  building. 

Mr.  Enright:  Objected  to  as  there  was  no  cross 
examination  on  what  he  actually  did  to  establish 
the  number  of  apartments ;  improper  redirect  exam- 
ination. 

The  Court:     Overruled. 

The  Witness:  We  had  a  lot  of  changes  to  make 
in  the  apartment.  We  wanted  to  upgrade  it  to  quite 
an  extent.  We  completely 
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Q.  (By  Mr.  Whyte) :  By  "we"  whom  do  you 
mean  ? 

A.  Mrs.  Hallberg  and  I  completely  redid  color 
schemes  throughout  the  building.  The  building  was 
painted  both  inside  and  out.  A  lot  of  work  I  did 
myself. 

We  had  contractors  called  in  to  do  some  of  it.  A 
roof  was  repaired.  The  garage  doors  were  changed. 
The  carpeting  was  completely  pulled  out  and  re- 
placed by  new  carpeting  to  haiinonize  with  the 
walls  of  the  corridors,  and  new  refrigeration  units 
were  put  in.  We  took  some  double  apartments  there 
and  made  singles  out  of  them. 

Q.  Did  you  do  any  of  the  painting  work  your- 
self, Mr.  Hallberg?  A.     I  did,  yes.   [241] 

Q.  Did  you  do  any  of  the  carpeting  work  your- 
self? A.    I  did  some  of  that,  yes. 

Q.  What  other  manual  laJDor  in  the  building  did 
you  do  yourself? 

A.     Oh,  I  laid  some  tile,  that  is,  floor  tile. 

Mr.  Whyte:     I  think  that  will  be  sufficient. 

The  Court:  I  hope  that  someone  is  going  to  es- 
tablish here  whether  there  was  a  decline  in  income 
or  an  increase  in  income  for  the  same  properties 
during  the  period  of  the  receivership  and  the  im- 
mediately preceding  period. 

Mr.  Enright:  In  that  connection,  your  Honor, 
there  are  two  aspects.  We  haven't  seen  the  report, 
except  in  the  three  months.  But  I  am  quite  sure 
that  the  witness,  if  he  is  experienced,  will  admit 
your   winter   months   are    different   from   summer 
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months,  at  least  in  California,  in  Los  Angeles.  You 

can't  compare  those  three  months. 

If  he  wants  to  compare  those  three  months  that 
he  was  in  possession  with  three  months,  comparable 
three  months  of  other  years,  that  could  be  done.  I 
believe  it  would  cany  some  weight  or  have  some 
effect  that  way. 

The  Court:  That  might  be  the  proper  compari- 
son to  make.  But  it  would  be  of  interest.  Supjoose 
it  were  a  sharp  decline?  Everything  goes  along  on 
80  per  cent  occupancy  level,  and  you  put  in  a  re- 
ceiver and  it  cuts  down  to  half  that,  that  would  be 
a  drastic  cut.  [242] 

While  I  am  not  going  to  give  him  credit  for  sea- 
sonal increase,  if  it  turns  out  there  was  a  seasonal 
increase,  I  would  like  to  know  how  it  turned  out 
after  he  went  in. 

Mr.  Enright:  Yes.  If  that  evidence  goes  in  I 
don't  know  what  it  will  be.  I  will  say  I  would  want 
an  opportunity  to  bring  in  the  comparable  months 
of  previous  years. 

The  Court:  It  wouldn't  be  worth  anything  im- 
less  we  had  it. 

Mr.  Enright:  My  opinion,  I  am  sure,  is  not  con- 
trolling in  this  matter,  but  I  think  it  should  be  to 
a  comparable  period. 

Q.  (By  Mr.  Whyte)  :  Calling  your  attention  to 
the  period  1931  and  1932,  in  which  you  managed 
real  properties  in  Chicago,  how  many  buildings  did 
you  have  under  your  control  and  direction  at  that 
time  ? 
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A-  Some  forty  or  fifty  buildings.  I  don't  recall 
the  exact  number  now. 

Q.  What  services  did  you  perform  with  refer- 
ence to  those  buildings? 

Mr.  Enright:  I  object.  Xo  cross  examination  on 
that  subject. 

The  Court:     Sustained. 

Q.  (By  Mr.  ^Vhyte; :  What  was  the  largest 
building  in  the  group  that  you  managed  in  Chi- 
cago? 

Mr.  Enright:  Objection,  on  the  same  groimd, 
your  Honor.  [243] 

The  Court:     Sustained. 

Q.  ^Bv  Mr.  "WTiyte) :  During  the  course  of 
your  cross  examination  your  attention  was  called 
to  your  TejyoTt  and  petition  for  fees,  and  specifically 
to  page  3.  lines  17  to  22.  in  which  you  reported  to 
this  court: 

"Petitioner's  operations  with  reference  to  the  as- 
sets and  properties  of  the  former  Richman  Trust, 
and  the  services  which  have  been  necessarily  ren- 
dered and  performed  by  him  or  Ms  agents  in  car- 
rying on  the  normal  business  and  affairs  of  said 
former  trust  and  matters  incidental  thereto,  from 
and  after  December  1,  1953,  to  and  including  Feb- 
ruary 28,  1954,  may  be  summarized  as  follows:" 

You  were  asked  who  were  included  within  the 
term  ''agents".  And  I  believe  you  replied  Mr.  Har- 
rison and  Mrs.  Hallberg.  Is  there  anyone  else  who 
was  included  within  the  term  "agents"? 

A.     The  onlv  one  I  could  think  of  would  be  Miss 
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Findeisen,   who   succeeded  Mr.   Harrison,   and,   of 
course,  naturally,  as  agents  I  think  that  would  in- 
clude the  managers  of  the  various  apartments. 

Q.  These  petty  cash  funds  that  were  kept  at 
each  indi\ddual  apartment,  please  tell  the  court 
what  function  they  performed.  [244] 

Mr.  Enright:  Objected  to  on  the  ground  it  is 
immaterial  as  to  the  function.  The  only  question 
is  were  they  under  his  control.  The  court  order  was 
to  retain  control. 

The  Court:  I  kind  of  would  like  to  know  what 
kind  of  funds  they  were.  Let's  just  get  the  picture 
on  it. 

Mr.  Enright:     All  right,  your  Honor. 

The  Witness :  These  funds  were  in  the  hands  of 
the  managers  who  were  managing  each  one  of  these 
buildings.  The  funds  were  used  to  pay  incidental 
bills  as  they  accumulated,  or  out-of-pocket  money, 
so  that  small  items  which  they  picked  up  at  the 
stores  and  used  in  the  building  could  be  paid  for. 

It  was  also  used  for  cashing  checks.  Some  of  the 
tenants  in  the  buildings  would  bring  in  their  checks 
and  the  managers  would  cash  them  from  that  petty 
cash  fund. 

Q.  (By  Mr.  Whyte) :  You  mentioned  before 
that  you  considered  those  as  part  of  the  operating 
assets  of  the  individual  apartment  houses. 

A.    I  do. 

Mr.  Enright:     To  which  objection  is  made. 
Mr.  Whyte :     I  hadn't  finished  my  question. 
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Mr.  Enright:  He  started  to  answer  at  the  same 
time. 

Q.  (By  Mr.  Whyte)  :  You  stated  before  that 
you  considered  those  petty  cash  funds  as  being  a 
part  of  the  operating  assets  of  the  individual  apart- 
ment houses.  [245] 

Did  you  so  consider  them  for  the  reasons  which 
you  have  stated,  namely,  they  performed  the  func- 
tions you  have  mentioned? 

Mr.  Enright:  To  which  objection  is  made  as 
being  incompetent,  irrelevant  and  immaterial  as  to 
what  he  considered.  The  question  is  was  the  money 
under  his  control. 

The  Court:     Sustained. 

Mr.  Whyte :  I  have  no  further  redirect  examina- 
tion, your  Honor. 

The  Court:     Next  witness. 
(Witness  excused.) 

Mr.  Whyte:  Mrs.  Hallberg,  would  you  take  the 
stand? 

Mr.  Enright :  Your  Honor,  I  have  two  witnesses 
under  subpoena  that  will  be  short.  I  would  like  to 
be  accommodated. 

The  Court:  If  you  wish  to  take  that  out  of 
order,  we  will  take  the  two  short  witnesses. 

Mr.  Enright:     Mrs.  Kennedy. 

MAUDE  KENNEDY 

called  as  a  witness  on  behalf  of  the  defendants,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 
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The  Clerk:  Please  be  seated.  Your  full  name, 
please  ? 

The  Witness:     Maude  Kennedy.  [246] 

Direct  Examination 

Q.  (By  Mr.  Enright)  :  Were  you  an  employee 
of  Roy  E.  Hallberg,  Receiver,  during  the  period 
about  November  30th  to  and  including  February 
28,  1954?  A.    I  was. 

Q.  As  an  employee  were  you  the  manager  of  the 
Western  Arms  Apartments? 

A.     That  is  right. 

Q.  Would  you  state  how  many  times  you  saw — 
first,  how  many  hours  a  day  were  your  services 
being  rendered  as  manager  of  that  apartment 
house  ?  A.     How  many  hours  a  day  ? 

Q.    Yes.  Are  you  there  24  hours  a  day? 

A.     That  is  right. 

Q.    You  have  an  assistant,  is  that  it? 

A.     If  I  am  not  there  the  assistant  was  there. 

Q.  In  the  ordinary  course  of  business  all  occur- 
rences at  the  apartment  of  a  business  nature,  so 
far  as  the  owners  are  concerned,  is  reported  to  you  ? 

A.     That  is  right. 

Q.  Now,  on  how  many  different  occasions  during 
the  period  December  1,  1953,  through  February  28, 
a  Sunday,  1954,  did  you  see  Mr.  Hallberg? 

A.  Well,  I  saw  Mr.  Hallberg,  it  was  either  the 
morning  [247]  or  the  morning  after  he  took  over, 
and  Mr.  Richman  brought  him  in  and  introduced 
him  to  me. 
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Mr.  Hallberg  picked  up  the  rents  and  Mr.  Rich- 
man  asked  me  to  cooperate  with  Mr.  Hallberg,  and 
they  left. 

Then  I  don't  know  what  day  that  was  on,  but  I 
think  it  was  on  a  Saturday  evening  or  a  Sunday 
evening  following,  I  happened  to  go  out  and  I  met 
Mr.  Hallberg  and  Miss  Cosgrove  in  the  lobby. 

Mr.  Hallberg  introduced  me  to  her  and  said  that 
she  was  going  to  take  over  the  interior  decorating 
and  I  would  deal  with  her. 

I  never  saw  Mr.  Hallberg  again  until  the  6th  day 
of  February,  on  a  Saturday  morning,  and  he  came 
in  and  spent  about  an  hour,  and  that  is  the  only 
times  I  ever  say  Mr.  Hallberg. 

Q.  Now,  directing  your  attention  to  a  refrigera- 
tion problem  that  occurred  or  arose  at  the  Western 
Arms  Apartment  in  February,  I  believe,  of  1954. 
Did  a  problem  arise  concerning  the  refrigeration? 

A.  Yes.  One  of  the  apartments  reported  that  the 
box  was  off.  I  called  the  company 

Q.  I  am  concerned  about  the  date,  first,  if  you 
will  pardon  me. 

A.  It  was  either — it  was  on  the  16th,  and  they 
came  and  turned  the  box  off.  I  am  sure  that  was 
the  16th.   [248] 

Q.  Now,  just  a  moment,  Mrs.  Kennedy,  if  you 
please.  A.     O.K. 

Q.  It  is  your  best  recollection  that  it  was  Feb- 
ruary 16,  1954? 

A.     As  near  as  I  know^  now. 
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Q.  Now,  my  inquiry  is  this :  Did  you  attempt  to 
get  in  touch  with  Mr.  Hallberg? 

A.     I  did. 

Q.  And  for  what  period  of  time  did  you  try  to 
get  in  touch  with  Mr.  Hallberg  and/or  Miss  Cos- 
grove  ? 

A.  I  started  trying  to  get  in  touch  with  Mr. 
Hallberg  on  the  afternoon  of  the  17th,  18th  and 
19th,  and  never  was  able  to  contact  Mr.  Hallberg. 

About  5:00  or  5:30  on  the  evening  of  the  19th 
Miss  Cosgrove  called  me  and  asked  me  if  I  had 
been  trying  to  contact  Mr.  Hallberg,  was  something 
wrong  with  the  refrigeration. 

I  said,  yes,  I  was,  but  I  said,  "It  is  all  taken 
care  of.  I  had  to  go  ahead  and  decide  for  myself.'^ 

Q.     How  did  you  try  to  contact  Mr.  Hallberg? 

A.  I  tried  to  contact  him  through  the  office,  and 
I  called  two  different  times  out  at  his  house,  and 
I  never  was  able  to  get  him. 

Q.  By  the  "office"  you  mean  the  office  set  up 
over  at  the  Oliver  Cromwell?  A.     Yes.   [249] 

Q.     Oliver  Cromwell  Apartments. 

A.     That  is  right. 

Q.     Now,  did  you  call  Mr.  Richman? 

A.     I  certainly  did  on  the  morning  of  the  18th. 

Q.  Concerning  this  subject  matter  of  the  re- 
frigeration 1 

A.  Yes.  By  that  time  the  whole  units  were  off. 
There  were  about  21  people  without  refrigeration. 

Q.  What  did  he  instruct  you  to  do,  if  anything, 
or  say? 
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A.  He  said  I  should  go  ahead  and  see  that  it 
was  done.  I  let  the  other  people  go  and  got  Mr. 
Daugherty,  John  Daugherty  of  the  Normandie  Re- 
frigeration. 

Q.  You  let  the  other  refrigeration  company  go 
and  hired  John  Daugherty  yourself? 

A.  That  is  right.  And  Mr.  Hallberg  called  me; 
as  near  as  I  know  it  was  on  the  morning  of  the 
20th  when  he  came  in,  and  I  explained  to  him  what 
I  did,  and  he  said  I  did — that  eveiything  I  did  was 
perfectly  all  right. 

Q.  Now,  when  you  used  the  words  "came  in", 
was  there  a  phone  conversation  or  did  he  personally 
come  over? 

A.  No,  he  did  not  come  in  the  apartment.  He 
called  me  on  the  phone. 

Q.     On  the  morning  of  the  20th? 

A.  Yes.  I  don't  know  where  he  was.  I  just 
judged  he  [250]  was  at  the  office. 

Q.  Directing  to  your  attention  to  Miss  Cos- 
grove's  activities,  did  she  attend  to  some  painting 
at  the  Western  Arms  ?  A.     Yes,  sir. 

Q.  Would  you  explain  in  what  manner  or  how 
she  attended  to  it? 

A.  Well,  she  just  hired  painters  to  come  in  and 
paint;  most  of  it  wasn't  successful. 

Mr.  Whyte:  I  am  going  to  ask  the  last  remark 
of  the  witness  be  stricken  as  not  responsive. 

Tiic  Court:  Denied.  I  would  like  to  have  an  ex- 
planation, in  the  course  of  the  testimony,  wherein 
it  was  not  successful. 
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It  seems  if  you  are  going  to  paint  something  you 
ordinarily  succeed  in  taking  the  paint  off.  So  if  that 
means  something  to  her,  something  more  to  her 
than  it  does  to  me,  you  can  have  her  develop  it. 

Q.  (By  Mr.  Enright) :  Mrs.  Kennedy,  how  long 
have  you  been  a  manager  of  apartment  houses'? 

A.     Since  1924. 

Q.     In  this  community  here? 

A.     That  is  right. 

Q.  Apartment  houses  similar  to  the  Western 
Arms?  A.     A  lot  of  it,  yes. 

Q.  That  course  of  years,  have  you  as  manager 
participated  in  the  directing  of  the  painting  of 
apartments?  [251]  A.     That  is  right. 

Q.  Will  you  explain  what  you  mean  by  success- 
ful or  unsuccessful  painting  by  Miss  Cosgrove  over 
there  in  these  apartments? 

A.  Miss  Cosgrove  insisted  on  them  using  a  paint 
none  of  the  painters  wanted  to  use.  I  called  it  water 
paint.  I  don't  know  what  the  name  of  it  was. 

And  she  had  a  lot  of  trouble  with  the  painters, 
because  the  painters  refused  to  use  it.  She  wanted 
them  to  put  it  on  with  a  roller  and  they  refused 
to  do  it. 

So  the  painters  would  quit  and  they  would  have 
to  go  ahead  and  put  this  on,  and  it  didn't  cover, 
and  then  when  you  washed  it,  it  washed  off. 

So  that  is  what  I  meant  about  the  paint. 

Q.  Yes.  I  will  ask  you  specifically,  can  you  re- 
member were  Apartments  304,  308,  119 

A.     No,  304  and  119. 
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Q.  Now,  did  she  bring  out  some  paper  drapes 
for  you? 

A.  Yes,  but  I  didn't  use  them.  They  were  plastic 
something.  I  don't  know,  plastic  tablecloths.  I  didn't 
use  them. 

Q.  Did  she  pick  up  the  money  at  the  apartment, 
at  the  Western  Amis  Apartments? 

A.    Yes,  she  was  the  one  that  came  in  for  it. 

Q.  Did  she  give  you  a  receipt  for  the  money  she 
took?  [252] 

A.  Well,  sometimes  she  did  and  sometimes  she 
didn't. 

Q.  You  had  a  triplicate  receipt  for  each  item  of 
rent  collected,  didn't  you?  A.    Yes. 

Q.  Did  she  take  those,  one  of  the  triplicates  with 
her? 

A.  Well,  sometimes  she  did  and  sometimes  she 
forgot  them. 

Q.  Whether  she  forgot  them  or  not,  she  didn't 
take  them  with  her  sometimes? 

A.     That  is  right. 

Q.  Now,  did  you  receive  instructions  from  Miss 
Cosgrove  as  to  what  you  should  do  in  case  you 
needed  supplies? 

A.  No.  I  just  went  ahead  and  ordered  my  sup- 
plies like  I  had  always  done. 

Q.  Do  you  recollect  a  dispute  with  the  painter 
concerning  two-tone  painting  of  one  of  the  apart- 
ments ? 

A.  I  remember  the  difficulty  in  the  Apartment 
304.  These  painters,  after  they  came  up  there  Miss 
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Cosgrove  told  them  what  kind  of  paint  they  had  to 
nse,  and  they  said  they  had  never  used  it,  and  if 
they  did  use  it  they  wouldn't  stand  good  for  it. 

Well,  they  did  use  it  and  it  didn't  cover,  so  I 
told  Miss  Cosgrove  until  it  was  repainted  or  some- 
thing done  to  it  I  wouldn't  show  it. 

So  the  apartment  sat  there  for  almost  a  month 
before  [253]  she  got  the  j)ainters  back  again  to  do 
the  painting  over,  and  then  they  came  in  and  put 
some  kind  of  shellac  or  something  over  it,  and  they 
got  their  money. 

Q.  I  had  in  mind  the  problem,  if  there  was  one, 
about  harmonizing  a  color  scheme  in  the  apartment 
at  the  Western  Arms.  I  may  be  confused  on  that, 
a  two-tone  coloring. 

A.  Maybe  you  are  thinking  of  119.  She  said  she 
was  going  to  do  a  trick  deal  in  there,  yes.  She  put 
one  end  of  it  yellow  and  the  other  brown,  and  to 
date  it  has  three  coats  and  it  still  isn't  covered. 

Q.  Now,  as  to  carpeting,  did  Miss  Cosgrove 
have  some  new  carpeting,  or  did  you  have  a  dispute 
or  trouble  concerning  some  new  carpeting? 

A.  No,  there  was  never  any  new  carpeting  put 
down  while  Miss  Cosgrove 

Q.     I  was  referring  to  the  lobby. 

The  Court:     Which  establishment  is  this? 

The  Witness:    Western  Arms.  In  the  lobby? 

Q.  (By  Mr.  Enright)  :  Yes.  The  old  lobby  car- 
pets. A.     The  old  lobby  carpets? 

Q.  Did  she  say  she  was  going  to  put  in  new  car- 
peting in  the  lobby? 
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A.  Yes,  and  I  rented  the  apartment  and  I 
couldn't  get  in  touch  with  Miss  Cosgrove,  so  I  found 
there  was  some  old  carpet  that  had  been  taken  up 
out  of  the  lobby  in  the  trunk  [254]  room.  So  I  had 
Mr.  Waddell  come  over  and  we  took  the  carpet  out 
and  he  assured  me  I  had  enough  there  to  cover  this 
Apartment  301,  which  was  a  large  apartment. 

Mr.  Whyte:  I  am  going  to  move  the  last  be 
stricken  as  hearsay,  your  Honor,  what  Mr.  Waddell 
assured  her. 

The  Witness:     I  talked  to  him. 

The  Court:  I  know,  but  he  will  have  to  come 
here  to  tell  us.  We  can't  take  from  you  what  he 
said.  That  is  hearsay. 

Q.  (By  Mr.  Enright)  :  You  had  a  conversation 
with  Mr.  Waddell  and  then  later  you  had  him  do 
some  work  on  the  carpeting?  A.     Yes. 

Q.     And  you  had  it  placed  in  the  apartment  ? 

A.     That  is  right. 

Q.  So  Miss  Cosgrove  didn't  buy  new  carpeting 
for  that  area.  A.     That  is  right. 

Mr.  Enright:     You  may  cross-examine. 

Cross  Examination 

Q.  (By  Mr.  Whyte)  :  Mrs.  Kennedy,  I  believe 
you  stated  you  saw  Mr.  Hallberg  on  only  three  oc- 
casions, the  first  one  on  or  about  December  3rd, 
when  Mr.  Richman  brought  him  in, 

A.    Yes,  sir,  that  is  right. 

Q.    and  introduced  him  to  you?  [255] 

A.     That  is  right. 
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Q.  The  second  occasion  was  on  Saturday  or  Sun- 
day following,  when  you  met  Mr.  and  Mrs.  Hall- 
berg,  is  that  right?  A.     In  the  lobby. 

Q.  And  the  third  occasion  on  February  6th,  on 
a  Saturday  morning?  A.     That  is  right. 

Q.  You  are  quite  sure  those  are  the  only  occa- 
sions upon  which 

A.  Those  are  the  only  occasions  I  ever  remem- 
ber seeing  Mr.  Hallberg. 

Q.  Do  you  recall  that  on  December  2nd  Mr. 
Hallberg  and  I  came  to  the  Western  Arms  Apart- 
ment building  and  requested  that — either  December 
1st  or  December  2nd — spoke  to  you,  met  you  and 
asked  about  your  rents?  Do  you  recall  that,  Mrs. 
Kennedy  ? 

A.     That  was  before  Mr.  Hallberg  took  over. 

Q.    Do  you  recall  having  seen 

A.    I  certainly 

Q.    Mr.  Hallberg  on  that  occasion? 

A.  I  was  stating  the  times  I  had  seen  him  after 
he  took  over. 

Q.  We  all  understand  what  your  testimony  was 
before,  Mrs.  Kennedy.  A.     All  right.  [256] 

Q.  There  were  occasions  upon  which  you  were 
not  at  the  apartment  building,  is  that  not  correct? 

A.    Why,  certainly. 

Q.     You  had  an  assistant  manager? 

A.     That  is  right. 

Q.  Your  assistant  was  in  charge  when  you  were 
gone  ?  A.     That  is  right. 

Q.     How  frequently  would  that  happen? 
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A.    Well,  one  day  a  week. 

Q.  Was  it  only  one  day  a  week  or  was  it  more 
often  that  you  were  away  and  left  the  apartment 
in  charge  of  your  assistant? 

A.  Every  other  Friday  and  every  other  Satur- 
day. I  didn't  necessarily  go  away;  I  wasn't  on  duty. 

Q.     Did  you  have  an  apartment  there? 

A.     Yes,  right  facing  the  lobby. 

Q.  Now,  when  you  say  every  other  Friday  and 
every  other  Saturday,  by  that  do  you  mean  to  say 
that  you  were  never  out  of  the  apartment  house  on 
any  other  occasion  except  on  every  other  Friday 
and  every  other  Saturday? 

A.  I  am  trying  to  say  that  any  time  I  was  out 
the  assistant  was  there.  It  never  was  alone. 

Q.  I  am  trying  to  find  out  how  frequently  you 
were  out  when  the  assistant  was  left  alone  in  the 
apartment.  A.     I  told  you [257] 

The  Court:  What  he  wants  to  get  is  how  much 
time  you  wouldn't  be  there  and  the  assistant  would. 
Would  it  happen  that  you  would  go  out  for  an  hour 
or  two  or  would  you  go  out  for  a  morning  or  after- 
noon during  the  week,  other  than  your  day  off? 

The  Witness:     Very,  very  seldom. 

The  Court:  Did  you  have  a  division  of  time  you 
were  on  duty  and  time  your  assistant  was  on  duty? 

The  Witness:     That  is  right. 

The  Court:    What  was  that  division? 

The  Witness:  Every  other  afternoon  two  hours 
off.  When  I  was  off  the  assistant  would  be  on,  and 
vice  versa. 
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The  Court:     Thank  you. 

Q.  (By  Mr.  Whyte) :  I  didn't  quite  catch  your 
last  answer,  Mrs.  Kennedy. 

Mr.  Whyte:  Will  you  read  the  answer,  please, 
Miss  Reporter? 

(The  answer  was  read.) 

Mr.  Enright:  You  were  off  duty  every  other 
afternoon  for  two  hours,  and  you  were  oif  duty 
every  other  Friday  and  Saturday,  is  that  right, 
Mrs.  Kennedy? 

The  Witness:     I  was  off  duty,  yes. 

Q.  (By  Mr.  Whyte) :  Now,  during  those  periods 
when  you  were  off  duty,  did  you  ever  leave  the 
apartment  building?  A.     Very  seldom.   [258] 

Q.     Where  would  you  be,  in  your  room? 

A.     That  is  right. 

Q.  So  that  if  Mr.  Hallberg  or  Mrs.  Hallberg 
had  come  into  the  lobby  of  the  apartment  building 
at  those  times,  when  you  were  off  duty  every  other 
day  for  two  hours  and  every  other  Saturday  and 
every  other  Friday,  you  wouldn't  have  seen  them, 
would  you? 

A.     No,  but  my  assistant  would. 

Q.  You  mentioned  the  fact  that  you  would  order 
supplies.  From  what  did  you  pay  for  those  sup- 
plies, Mrs.  Kennedy? 

A.  It  was  paid  from  the  office.  We  dealt  with 
the  West  Coast,  and  when  I  speak  of  supplies  I 
mean  soap  and  scouring  powder  for  the  maids. 

Q.    You  say  that  was  paid  from  the  office? 

A.     That  is  right. 
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Q.    Did  you  have  a  petty  cash  fund  at  the  office  1 

A.     I  certainly  did. 

Q.  About  how  much  did  that  fund  consist  of  in 
your  apartment"?  A.     $100.00. 

Q.  What  other  items  did  you  take  care  of  be- 
sides paying  for  supplies,  such  as  soap,  out  of  your 
petty  cash  fund? 

A.  We  did  not  pay  for  soap  out  of  our  petty 
cash.  The  West  Coast  bill  was  taken  care  of  from 
the  office.  [259] 

Q.  I  misunderstood  you  then.  Just  tell  me  again 
what  you  used  your  petty  cash  fund  to  pay  for. 

A.  We  charge  a  dollar  deposit  on  every  key  that 
is  given  the  tenant.  When  they  move  out  we  return 
that.  That  goes  in  with  the  rents. 

When  they  move  out  we  refund  them  a  dollar 
on  each  key,  which  is  taken  out  of  the  petty  cash. 

Q.    What  else  did  you  use  petty  cash  for? 

A.  Any  little  bills  that  might  come  up  that  we 
had  to  pay  petty  cash.  The  assistant,  the  house- 
keeper, she  did  all  the  curtains,  which  was  paid  out 
of  petty  cash. 

Q.     Did  you  ever  cash  checks  out  of  petty  cash? 

A.  Never.  No  checks  ever  were  cashed  out  of 
petty  cash. 

Q.  Anything  else  that  you  ever  did  with  petty 
cash,  any  other  disbursements  except 

A.  Well,  we  paid,  give  the  can  man  every  time 
he  comes  a  dollar. 

Q.    AVhat  man? 

A.     The  can  man,  the  man  that  collects  the  cans. 
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Q.     Thank  you. 

A.  Because  there  is  always  stuff  that  we  want 
to  get  out  of  the  apartment  house,  and  that  way  he 
will  take  anything  we  give  him.  So  we  pay  him  a 
dollar  extra;  that  is  taken  out  of  petty  cash.  [260] 

Q.  Well,  let's  see  whether  we  have  them  all.  I 
am  referring  now  to  the  things  that  you  paid  for 
out  of  petty  cash.  You  made  refunds  on  the  keys? 

A.     That  is  right. 

Q.    You  took  care  of  little  bills? 

A.  That  is  right.  If  someone  came  in,  like  we 
hired  extra  help  from  the  employment  agency,  that 
was  paid  out  of  petty  cash. 

Q.  All  right.  Extra  help  from  the  employment 
agency,  that  is  another  item? 

A.  That  is  right.  When  they  came  in  for,  Mr. — 
we  had  a  man  that  came  in  there  and  washed  the 
windov/s.  I  can't  say  his  name  right  now.  He  washed 
kitchen  walls  down,  and  that  was  all  paid  out  of 
petty  cash. 

Q.  Yv^asliing  windows  and  walls,  paid  from  petty 
cash. 

A.     Or  when  a  kitchen  or  bath  had  to  be  washed. 

Q.     And  the  can  man  was  paid  from  petty  cash  ? 

A.     That  is  right. 

Q.  And  the  curtains  were  paid  for  from  petty 
cash?  A.     That  is  right. 

Q.  Did  you  have  any  other  fund  of  money  on 
hand  at  the  apartment,  besides  the  petty  cash? 

A.     No,  we  did  not. 

The  Court:  What  would  you  do  if  a  tenant  there 
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wanted  to  either  get  a  check  cashed  or  wanted  to 
pay  rent  with  a  [261]  check  and  get  some  change 
back,  or  something  of  that  kind  ?  Did  you  have  situ- 
ations of  that  sort? 

The  Witness :  No,  we  didn't  do  that  sort  of  thing 
at  all.  And  the  tenants  understood  they  couldn't  get 
checks  cashed  at  the  house. 

The  Court :    You  never  did  that  kind  of  business  ? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Whyte) :  I  understood  you  to  say 
that  there  was  no  other  fund  on  hand  at  the  apart- 
ment from  which  you  could  have  taken  care  of  key 
refunds,  the  little  bills,  the  can  man,  the  extra  help 
for  window  washing  or  walls,  the  curtains  and  the 
othem  items  you  mentioned  payable  out  of  petty 
cash,  no  other  fluids'? 

A.     No ;  that  is  right. 

Q.  If  you  hadn't  had  that  petty  cash  fimd  there 
would  have  been  nothing  from  which  you  could 
have  paid  any  of  those  items  then? 

Mr.  Enright:  Objected  to  on  the  ground  it  is 
incompetent,  immaterial  and  irrelevant. 

The  Court:     Sustained. 

Mr.  Whyte:  Your  Honor,  it  goes  to  show,  of 
course,  that  when  Mr.  Hallberg  did  not  take  from 
the  managers  of  these  apartment  houses  their  petty 
ca!=h  funds  at  the  time  he  relinquished  his  receiver- 
ship he  did  not  do  so  for  the  very  good  reason  these 
funds  were  part  of  the  operating  assets  [262]  of 
the  apartment  building. 
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The  Court:  I  don't  mean  by  the  ruling  to  ex- 
clude that  theory.  I  just  think  the  immediate  ques- 
tion was  not  good. 

Mr.  Whyte:     Very  well,  your  Honor. 

The  Court:  I  am  not  accepting  that  theory  for 
the  moment,  either.  I  am  just  not  passing  on  it. 

Q.  (By  Mr.  Whyte)  :  Mrs.  Kennedy,  did  you 
ever  have  occasion  to  go  out  to  the  West  Coast 
Specialty  Company  to  pick  up  any  supplies'? 

A.     I  certainly  did. 

Q.     And  when  did  you  do  that? 

A.  Whenever  I  needed  something  quickly  and 
couldn't  get  a  delivery  on  it,  I  often  did  it. 

Q.  You  did  that  sometimes  on  days  which  were 
not  your  regular  days  off? 

You  say  you  had  two  hours  off  every  other  after- 
noon and  every  other  Friday  and  every  other  Sat- 
urday you  had  off.  Let's  suppose  that  you  had  some- 
thing you  had  to  get  from  the  West  Coast  Specialty 
Company  on  Monday  afternoon,  and  you  were  in 
a  hurry  for  it,  would  you  go  out  to  West  Coast  Spe- 
cialty and  get  it? 

Mr.  Enright:  Objected  to  on  the  ground  the 
question  is  argiunentative,  compound,  vague  and  in- 
definite, and  uncertain,  unintelligible. 

The  Court:  Do  you  understand  the  question. 
Miss  Witness?  [263] 

The  Witness:    No. 

The  Court:     Ask  it  again. 

Q.  (By  Mr.  Whyte)  :  Mrs.  Kennedy,  you  have 
told  us  your  days  off  were  every  other  afternoon 
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for  two  hours  and  every  other  Friday,  every  other 

Saturday. 

Now,  let's  suppose  on  a  Monday  afternoon,  one 
of  the  afternoons  which  was  not  your  regular  after- 
noon off,  you  found  that  you  had  to  purchase  some- 
thing from  the  West  Coast  Specialty  Company, 
and  it  was  urgent,  would  you  go  and  get  it  on  oc- 
casions ? 

A.  I  would  always  get  it  on  my  time  off.  I  had 
X:»lenty  of  time  off  to  get  it. 

Q.  I  am  asking  you  whether  or  not  you  ever 
went  to  get  things  at  the  West  Coast  Specialty 
Company  on  days  which  were  not  your  regular  days 
off.  A.     Not  that  I  can  remember  of  it. 

Q.  At  the  time  Mr.  Hallberg  assumed  his  duties 
as  Receiver,  on  or  about  December  1,  1953,  can  you 
recall  how  many  vacancies  there  were  at  the  West- 
em  Arms  Apartments?  A.    No,  I  cannot. 

Q.  Do  you  have  any  records  with  you  that  would 
show  that? 

A.     I  have  no  records  with  me. 

Q.  Do  you  have  any  records  at  the  apart- 
ment   A.     I  certainly  do.  [264] 

Q.    that  would  show  your  vacancies  ? 

A.    They  certainly  should;  my  ledger  should. 

Q.  I  am  going  to  request,  Mrs.  Kennedy,  that 
you  return  and  bring  with  you  the  records  from 
your  apartment  building  which  will  show  the  vac- 
ancies at  the  time  Mr.  Hallberg  took  over  on  the 
1st  of  December,  and  I  would  like  you  to  bring 
with  you  vour  records  showing  the  vacancies  all 
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during  the  three-month  period  of  December,  Jan- 
uary, and  February,   during  which  Mr.  Hallberg 
was  in  charge  of  the  apartments. 

Will  you  do  that,  please? 

Mr.  Enright:  Will  you,  Mr.  Whyte,  obtain  per- 
mission for  this  manager,  from  counsel  in  the  court- 
room who  is  representing  the  owTier.  They  have 
control  of  the  records,  Martin,  Hahn  &  Camusi,  at- 
torneys for  the  plaintiff. 

Mr.  Powsner:  I  am  not  aware  that  the  records 
are  any  place  but  the  apartment  house.  I  will  ob- 
tain them,  if  I  can.  If  they  are  in  our  possession 
we  will  have  them. 

Mr.  Whyte:  I  would  like  to  question  Mrs.  Ken- 
nedy with  reference  to  them.  Do  you  have  any 
objection  to  her  bringing  them  in? 

Mr.  Powsner:     Not  in  the  least. 

Mr.  Whyte :  I  will  ask  the  court  to  instruct  Mrs. 
Kennedy  to  return  for  further  cross  examination, 
bringing  those  records  with  her,  of  the  vacancies 
during  the  three  months  when  Mr.  Hallberg  was 
managing  the  apartment.   [265] 

Mr.  Enright:  I  object  to  that  on  the  ground  it 
will  neither  tend  to  prove  nor  disprove  any  point 
involved  here. 

The  Court:  It  might  tend  to  prove  the  success 
or  failure  of  Mr.  Hallberg  in  keeping  a  place  filled 
with  tenants. 

Mr.  Enright:  Well,  this  is  the  lady  that  man- 
aged it.  She  is  the  one  that  rented  the  apartments. 
The  Receiver  didn't  do  it.  Perhaps  she  can  answer. 
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The  Court:  It  is  just  something  I  think  we 
would  have  to  find  as  a  result  of  a  line  of  inquiry. 

When  can  you  conveniently  follow  out  that  re- 
quest ? 

The  Witness :    Well,  any  time  that  you  say. 

The  Court:  Can  you  go  out  and  get  them  and 
get  back  this  afternoon'? 

Mr.  Enright:  I  might  state  to  the  court  this 
witness  has  been  under  subpoena.  I  understand  she 
has  a  heart  condition. 

Is  that  right? 

The  Witness:    Yes. 

Mr.  Enright:  I  didn't  bring  her  in  yesterday. 
I  want  the  court  to  know  it  beforehand.  I  am  sure 
she  will  be  here.  I  had  to  delay  her  one  day. 

The  Court:    How  about  Monday  at  11:00  o'clock? 

The  Witness:  See,  I  am  just  giving  up  the  man- 
aging of  this  building  as  of  tomorrow  night,  and  I 
had  promised  Mr.  [266]  Udall,  the  man  that  is 
overseer  right  now,  to  be  there  to  talk  to  the  new 
manager  Monday  morning. 

The  Court:    How  about  Monday  afternoon? 

The  Witness:    That  would  be  much  better. 

The  Court:     2:00  o'clock  Monday. 

The  Witness:     That  would  be  better. 

The  Court:    Thank  you. 

Q.  (By  Mr.  Whyte)  :  Mrs.  Kennedy,  you  said 
something  about  Apartment  119?  A.    Yes. 

Q.  Was  that  an  apartment  which  was  in  rather 
poor  condition,  in  your  opinion? 

A.     Well,  it  needed  painting. 
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Q.    Was  it  vacant? 

A.  It  was  vacant  and  I  had  it  rented.  It  was 
vacated  and  I  rented  it. 

Q.  With  reference  to  the  painting,  was  it  vacant 
before  it  was  painted,  immediately  before  it  was 
painted  ?  A.     Yes. 

Q.     When  was  it  painted '^^ 

A.  The  people  moved  out.  I  had  it  rented,  and  I 
called  Miss  Cosgrove  and  told  her  I  had  to  get  the 
apartment  painted  immediately,  and  she  said  she 
would  be  out,  and  I  said,  "I  can't  wait." 

Mr.  Whyte:  I  am  going  to  move  the  answer  be 
stricken  [267]  as  not  responsive. 

Mr.  Enright:    I  submit  the  answer  is  responsive. 

The  Court:  Motion  denied.  You  may  inquire 
further. 

Q.  (By  Mr.  Whyte)  :  When  was  the  apartment 
painted,  Apartment  119? 

A.  It  was  started  about  a  day  or  two  days  after 
it  Avas  vacated. 

Q.     Was  it  in  December?  Was  it  in  January? 

A.     Now,  I  don't  remember. 

Q.  It  was  sometime  during  Mr.  Hallberg's  ten- 
ure as  Receiver  that  it  was  painted? 

A.     That  is  right. 

Q.  Was  the  apartment  vacated  immediately  be- 
fore it  was  painted?  A.     I  told  you 

Q.     It  was?  A.     A  couple  of  days  before. 

Q.     It  was  vacated?  A.     It  was  vacated. 

Q.    Who  instructed  you  to  paint  the  apartment? 
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A.  Miss  Cosgrove.  She  said  she  would  be  out 
and  pick  the  colors. 

Q.  After  the  apartment  was  painted,  how  soon 
did  you  rent  it? 

A.     I  had  it  rented  before  it  was  painted.  [268] 

Q.  Now,  I  have  understood  you  to  say,  and  you 
have  an  opportunity  to  correct  your  testimony  if  I 
am  misinterpreting  it — I  don't  want  to  put  words 
in  your  mouth  at  all — I  understood  you  to  say  the 
apartment  was  vacated  unmediately  before  it  was 
painted.  Is  that  correct  or  is  it  not  I 

A.  I  said  it  was  vacated  inmiediately  before  it 
was  started  to  be  painted. 

Q.  Well,  the  apartment  was  vacated.  Was  it 
vacant  after  it  was  vacated? 

A.     It  must  have  been. 

Mr.  Enright:  I  object  on  the  ground  it  calls  for 
a  conclusion  of  the  witness;  it  is  argumentative. 

The  Court:  It  would  necessarily  be  for  a  short 
time.  Once  you  vacate  something,  there  is  nothing 
there. 

The  Witness:    May  I  say  something? 

Q.  (By  Mr.  Whyte)  :  Please  just  answer  the 
questions,  Mrs.  Kennedy.  Was  the  apartment 
vacant  after  it  was  vacated?  A.     Yes. 

Q.  Then  about  two  days  later  it  was  painted  at 
Mrs.  Hallberg's  request,  is  that  right? 

A.     At  my  request. 

Mr.  Whyte:  Miss  Reporter,  I  wonder  if  we  can 
go  back  on  the  record.  Will  you  go  back  five  or  six 
questions  ? 
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(The  record  was  read.) 

Mr.  Enright:  I  would  like  to  have  the  previous 
questions  [269]  and  the  witness'  previous  answers, 
that  she  informed — these  are  not  her  words — Miss 
Cosgrove  the  apartment  should  be  painted.  Coun- 
sel's question  now  is  a  play  upon  words,  as  to  who 
requested  it. 

(The  record  was  read.) 

The  Court:  I  recall  that.  I  don't  think  that  it 
is  a  very  subtle  thing  to  observe;  its  rather  open. 

We  will  take  our  afternoon  recess. 
(Short  recess  taken.) 

Q.  (By  Mr.  Whyte) :  Referring  to  this  Apart- 
ment 119,  after  the  apartment  was  painted,  some- 
body moved  in,  a  tenant  moved  in,  Mrs.  Kennedy? 

A.     A  tenant  moved  in.  May  I  explain  it? 

Q.  That  is  all.  That  is  all,  you  have  answered 
my  question. 

Has  it  been  rented  ever  since  then,  so  far  as  jow 
know,  that  apartment?  A.     It  has. 

Q.     Does  it  look  pretty  smart?  A.     No. 

Q.     But  it  has  been  rented  continuously? 

A.     It  was  rented  continuously  before. 

Q.  It  has  been  rented  continuously  since  it  was 
painted,  is  that  correct? 

A.     That  is  right.  [270] 

Q.  Did  I  understand  you  to  testify  in  m.y  cross 
examination  it  was  vacated  a  few  days  before  it 
was  painted? 

A.     I  didn't  say  a  few  days. 

Q.     What  did  you  say? 
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A.  I  said  it  was  vacated  and  I  called  Miss  Cos- 
grove  and  told  her  I  had  to  have  it  painted  im- 
mediately, because  I  had  it  rented. 

Q.     Xow,  how  long  did  it  remain  vacant? 

A.  Just  long  enough  to  get  it  painted.  I  had 
the  lady  lining  in  204  waiting  for  119  when  it  was 
finished. 

Q.  Was  Apartment  119  painted  with  this  water 
paint  that  you  referred  to?  A.     It  was, 

Q.  That  water  paint  is  put  out  by  the  Glidden 
Company,  is  it? 

A.     I  have  no  idea  who  it  is  put  out  by. 

Q.  Are  you  still  the  manager  at  the  Western 
Arms,  Mrs.  Kennedy?  A.     I  am. 

Q.  Xow,  with  reference  to  this  matter  of  re- 
frigeration, you  testified  on  your  direct  examina- 
tion that  you  tried  to  get  Mr.  Hallberg  on  the  17th, 
the  18th,  and  the  19th  of  February,  both  at  his 
office  at  the  Oliver  Cromwell  and  at  his  home  with- 
out success? 

A.  That  is  right.  There  were  two  days  all  day 
long  [271]  that  we  tried  to  get  in  touch  with  him, 
and  never  succeeded. 

Q.     Is  it  two  days  or  is  it  three  days? 

A.  I  was  talking  about  when  the  refrigeration 
had  started  to  go  out.  And  that  was  on  the  16th. 
Miss  Cosgrove  was  in  there  either  the  16th  or  17th 
and  saw  the  men  working  on  it. 

Q.  The  refrigeration  went  out  on  the  16th  and 
Miss  Cosgrove  was  in  either  the  16th  or  the  17th? 

A.     She  came  in  to  collect  the  monev  and  walked 
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out,  and  when  I  told  her  what  had  happened  she 
said,  "When  I  was  in  there  I  saw  men  working  on 
the  refrigeration  machine."  But  I  didn't  know  then 
that  they  were  going  to  say  that  it  was  such  a  big 
job.  And  then 

Q.  Let's  try  to  get  our  facts  straight  here.  The 
refrigeration  wTnt  out  on  the  16th. 

A.     That  is  right;  one  box  did. 

Q.     When  did  Mrs.  Hallberg  come  in? 

A.  Well,  I  don't  know  whether  she  came  in  on 
the  16th  or  on  the  17th.  She  came  in  to  collect  the 
money  and  wxnt  out  through  the  basement. 

Q.     It  w^as  either  the  16th  or  17th? 

A.     That  is  right. 

Q.  Did  she  see  the  workmen  working  on  the 
refrigeration  ? 

A.  She  saw  these  people  from  the  California, 
who  were  [272]  servicing  the  house. 

Q.  Thank  you.  Now,  you  tell  me  that  you  at- 
tempted to  reach  Mr.  Hallberg  by  telephone  at  his 
office  or  at  his  home? 

A.  That  was  either  the  18th  or  19th  or  the  17tli 
and  18th,  I  am  not  sure  which  it  was.  But  I  think 
it  w^as  the  18th  and  19th,  the  two  days  we  tried 
after  we  found  out  that  this  was  going  to  run  into 
a  lot  of  money. 

Q.  Consulting  my  calendar  I  find  that  the  18th 
and  19th  were  a  Thursday  and  a  Friday.  Does  that 
comport  with  your  recollection,  Mrs.  Kennedy? 

A.     I  just  don't  know. 

Q.     When   you   were   attempting   to   reach   Mr. 
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Halll^erg  at  his  office,  did  you  receive  any  reply  to 

your  telephone  call? 

A.  Why,  only  Mr.  Harrison;  took  all  my  mes- 
sages. 

Q.  Was  it  Mr.  Harrison  who  answered  the  tele- 
phone at  the  office  on  the  18th? 

A.     That  is  right. 

Q.  When  you  called  on  the  19th  Mr.  Harrison 
answered  the  telephone?  A.     That  is  right. 

Q.  How  many  occasions  did  you  try,  on  how 
many  occasions  did  you  try  to  reach  Mr.  Hallberg 
at  his  home  on  either  the  17tli  or  18th  or  the  18th 
and  19th? 

A.  I  called  him  both  days  at  his  home,  and  there 
was  [273]  no  answer. 

Q.    About  what  time  did  you  call  him? 

A.  That  I  would  not  know  now.  I  would  judge 
it  was  in  the  mornings. 

Q.     In  the  morning,  you  say? 

A.  I  imagine  it  would  be  in  the  morning.  I  can't 
tell  you  for  sure. 

Q.  You  recollect  whether  you  telephoned  at  his 
home  in  the  evening? 

A.  I  didn't  try  to  get  him  in  the  evening.  I  left 
the  messages  at  his  office. 

Q.  What  message  did  you  leave  with  Mr.  Har- 
rison ? 

A.  To  get  in  touch  with  him  some  way,  and  Mr. 
Harrison  said,  "I  don't  know  where  he  is.  We  can't 
find  him." 
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Mr.  Whyte:  I  move  that  be  stricken  as  hearsay, 
your  Honor. 

Mr,  Enright:  I  object  to  it  being  stricken.  It  is 
responsive  to  the  question. 

The  Witness:  That  was  the  only  way  I  had  of 
getting  Mr.  Hallberg,  is  through  his  office. 

The  Court:  The  answer  is  stricken,  that  portion 
of  it.  It  is  not  responsive.  The  witness  has  made 
another  answer,  which  I  think  is. 

Mr.  Whyte:     No  further  cross  examination. 

Redirect  Examination 

Q.  (By  Mt.  Enright)  :  Mrs.  Kennedy,  how  far  is 
it  from  Western  Arms  to  the  West  Coast  Spe- 
cialty? A.    About  five  blocks. 

Q.    Do  you  have  an  automobile? 

A.     Yes,  I  do. 

Q.  It  is  available  to  you  there  at  the  Western 
Arms  ?  A.    Yes. 

Q.  Did  your  assistant  manager  ever  report  to 
you  Mr.  Hallberg  had  been  at  the  building 

Mr.  Whyte:    Objected  to  as  calling  for  hearsay. 

Mr.  Enright :  It  is  a  report  in  the  due  course  of 
business  in  the  operation  of  this  property,  one  of 
the  agents  of  the  Receiver. 

Q.  (By  Mr.  Enright)  :  Did  your  assistant  man- 
ager ever  report  to  you — please  hold  up  your  an- 
swer— that  Mr.  Hallberg  had  been  by  the  Western 
Arms  and  at  any  time  when  you  were  absent  on 
your   two-hour   relief   in    afternoons,    as    you    ex- 
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lained,  or  your  Friday  or  Saturday  that  you  had 

every  other  week 

Mr.  Whyte:  Objected  to  as  hearsay,  your 
Honor. 

The  Court:    Overruled. 

Do  you  understand  the  question? 

The  Witness:    Do  I  answer?  [275] 

The  Court:  You  can  answer  it  yes  or  no.  You 
can't  tell  the  full  conversation. 

The  Witness:     Yes. 

Q.  (By  Mr.  Enright) :  And  what  was  the  report 
you  received  from  the  assistant  manager? 

Mr.  Whyte:  Again  objected  to  as  calling  for  evi- 
dence that  is  hearsay. 

The  Court:  This  is  to  show  a  report  was  re- 
ceived. I  think  this  is  one  of  the  exceptions  to  the 
rule. 

Mr.  Enright:    Very  well,  your  Honor. 

The  Court:     You  may  answer. 

The  Witness:     One  time. 

Q.  (By  Mr.  Enright)  :  Go  ahead  and  explain 
your  answer. 

A.  One  time  when  I  came  back,  I  think  it  was 
in  the  evening — I  am  not  sure — Mr.  Hallberg  and 
Mr.  Harrison  were  there  and  went  through  four  or 
five  apartments. 

Q.     That  was  the  report? 

A.     That  was  the  only  time. 

Mr.  Enright:  That  was  the  report.  It  is  a  re- 
port of  what  took  place. 
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Q.  (By  Mr.  Enright) :  That  was  the  report  you 
received?  A.     That  is  right. 

Q.  Concerning  this  painting  at  119  Apartment, 
did  you  participate  in  or  hear  a  conversation  be- 
tween Miss  Cosgrove  and  the  painter?  [276] 

A.  Well,  I  did  on  several  occasions.  But  may  I 
correct  that?  That  was  paint  that  was  only  put  on 
the  living  room,  because  I  had  the  bath,  dressing 
room,  and  bedroom  done  before  she  came  out  there. 

Q.    Before  Miss  Cosgrove  came  out? 

A.     Yes,  and  it  was  done  in  the  oil  paints. 

Q.  Did  you  have  any  conversation  with  her  con- 
cerning the  painting  of  the  living  room? 

A.  I  was  not  in  there  when  she  chose  the  paint. 
The  painter  came  out  and  told  me  what  she  wanted 
him  to  use. 

Q.  But  did  you  have  a  conversation  with  Miss 
Cosgrove  before  the  painting  of  the  living  room  of 
119,  in  which  she  gave  you  some  instructions  con- 
cerning the  living  room? 

A.     She  gave  it  to  the  painter,  the  instructions. 

Q.  I  know  she  did,  but  did  she  tell  you,  if  I  may 
lead  you,  "Do  not  let  the  painter  paint  the  living 
room,"  because  she  wanted  to  give  him  some  par- 
ticular instructions  ? 

A.  She  said  she  was  going  to  do  a  trick  deal 
on  it. 

Q.     On  the  living  room? 

A.     On  the  living  room. 

Q.    Were  you  present  during  a  conversation  be- 
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tween  the  painter  that  did  the  trick  deal  in  the 

living  room  of  1191  A.    Part  of  it. 

Q.     State  what  was  said. 

Mr.  Whyte:    Just  a  moment.  [277] 

Mr.  Enright:  This  is  a  conversation  between  the 
painter  and  Miss  Cosgrove. 

Q.    (By  Mr.  Enright) :    Is  that  right? 

A.     That  is  right. 

Mr.  Whyte:  I  am  objecting,  no  proper  founda- 
tion has  been  laid  to  show  this  woman  was  present 
at  the  conversation  about  which  she  is  going  to 
speak. 

The  Court:  Is  this  the  conversation  which  you 
heard  ? 

The  Witness:    Yes. 

The  Court:     Who  else  was  there? 

The  Witness :  The  painter  and  the  man  that  was 
helping  him;  he  had  a  helper  there. 

The  Court:     And  Miss  Cosgrove? 

The  Witness:    That  is  right. 

The  Court:    You  may  relate  the  conversation. 

The  Witness:  Well,  she  wanted  him  to  put  this 
w^ater 

Q.  (By  Mr.  Enright)  :  Try  and  say,  the  best  you 
can,  what  she  said  and  w^hat  he  said. 

A.  Miss  Cosgrove  wanted  him  to  use  this  water 
paint,  and  he  is  an  old  Swedish  fellow  that  learned 
his  trade  in  Europe,  so,  naturally,  he  didn't  want 
to  use  that.  He  said 

The  Court:     We  can't  have  that. 

The  Witness:     What  do  you  want? 
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The  Court:  You  can  tell  Avhat  they  said,  but  as 
to  explanations  of  the  character  of  the  people  and 
their  backgrounds  [278]  in  Europe  and  so  on,  we 
can't  take  that  as  part  of  the  conversation. 

The  Witness:     O.K. 

Q.  (By  Mr.  Enright)  :  State  as  best  you  can 
what  the  painter  said  and  Miss  Cosgrove  said. 

A.  So  the  painter  said,  all  right,  he  would  use 
it  but  it  wouldn't  cover. 

So  she  went  out  and  got  him  a  card  of  the  colors, 
and  he  went  out  and  got  brown  for  the  walls  and 
yellow  for  one  other  wall — I  mean  one  end  of  it. 
She  didn't  like  yellow. 

Q.     Now,  what  is  the  name  of  that  painter? 

A.     Mr.  Erickson,  Carl  Erickson. 

Q.  Was  he  still  doing  painting  at  the  apart- 
ments after  this  event,  painting  119? 

A.  He  didn't  do  any  more  painting  for  Miss 
Cosgrove. 

Q.  Did  the  tenants  state — as  I  understand,  there 
was  a  tenant  in  204  you  had  rented  119  to? 

A.  That  is  right.  I  put  her  in  there  waiting 
for  119. 

Q.  What  did  she  say  about  the  painting  of  119 
Apartment  ? 

Mr.  Whyte:  I  object  to  that  as  calling  for  hear- 
say evidence. 

Mr.  Enright:    Report  of  the 

The  Court:  Do  you  think  it  comes  into  the  ex- 
ception ? 

Mr.  Enright:     It  certainly  does.  I  take  it  their 
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position   [279]   is  ^liss  Cosgrove  has  done  an  ex- 
cellent job  of  decorating  and  painting  here. 

AVe  have  a  report  of  the  tenant  of  the  apartment 
how  they  liked 

Mr.  TVliyte:  I  don't  kno^Y  what  exception  to  the 
hearsay  rule  you  are  talking  about.  If  you  are  talk- 
ing a])out  the  reports  kept  in  the  regular  course  of 
business,  then  you  haven't  laid  any  sufficient 
fomidation  for  showing  reports  were  kept  in  the 
regular  course  of  business  by  the  manager  of  this 
apartment  building,  as  to  what  the  tenants  said. 

You  will  have  to  jDroduce  the  books  and  identify 
this  woman  as  the  custodian,  and  that  the  entries 
were  made  in  the  regular  course  of  business. 

I  submit  no  exception  to  the  hearsay  rule  has 
been  fulfilled  here,  yoiu'  Honor. 

The  Court:    I  think  as  to  this  inquiry  it  has  not. 

Q.  (By  Mr.  Enright)  :  Were  you  present  at  any 
time  when  a  conversation  was  had  between  the 
tenant  or  the  painter  with  Miss  Cosgrove  concern- 
ing the  satisfactory  or  misatisfactory  manner  in 
which  that  living  room  in  119  was  painted? 

A.  He  went  back  and  did  the  walls  over  twice 
after  the  tenant  got  in. 

Mr.  Whyte:  I  move  the  answer  be  stricken  as 
not  responsive  to  the  question. 

The  Coiu't:     May  I  have  the  question? 
(The  question  was  read.)  [280] 

The  Court:  That  answer  is  stricken.  That  an- 
swer was  not  responsive  to  the  question. 

Q.    (I>y  IMr.  Enright)  :     My  inquiry,  Mrs.  Ken- 
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nedy,  so  you  understand,  is,  were  you  present  at 
any  time  when  there  was  a  conversation?  You  see, 
you  would  answer  yes  or  no,  you  were  present  when 
the  conversation A.    Yes. 

Q.  You  were  present  when  there  was  a  con- 
versation ?  A.     Yes. 

Q.    Who  was  the  conversation  between? 

A.  The  painter  and  the  tenant.  You  mean  after 
it  was  painted? 

Q.    Yes.  A.    Yes. 

Q.  At  any  one  of  these  conversations  was  Miss 
Cosgrove  present? 

A.     No,  she  never  saw  the  tenant. 

Q.     Is  the  tenant  still  living  there? 

A.     Yes. 

Q.  Was  the  apartment  living  room  painted 
twice  after  the  first  painting? 

A.     Yes,  it  was. 

Q.  You  had  a  request  from  the  tenant  to  have 
the  living  room  repainted? 

A.     Yes,  because  it  wasn't  covered.   [281] 

Q.  Will  you  be  the  manager  and  in  control  of 
the  Western  Arms'  books  on  next  Monday? 

A.     No,  I  won't. 

Q.    Your  employment  at  the  Western  Arms 

A.  I  resigned  as  of  tomorrow  night,  the  night 
of  the  15th. 

Mr.  Enright :  I  might  point  out  to  the  court  that 
all  the  records  pertaining  to  the  rental  of  these 
apartments  are  within  the  order  of  this  court,  that 
they   be   retained   by   the   plaintiff   at   the    Oliver 
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Cromwell  Apartments,   and  they  are   available   to 

tliem  if  they  want  to  bring  them  in. 

The  Court:  Apparently,  this  lady  will  not  have 
authority  to  comply.  She  will  not  have  the  authority 
on  the  part  of  the  employer  to  possess  the  records 
on  Monday  afternoon,  so  w^e  can't  hear  her  at  that 
time,  unless  the  term  of  her  employment  be  ex- 
tended. 

Mr.  Enright:  If  they  want  to  bring  in  the 
books,  I  am  quite  certain  the  lady  will  come  on 
down  here  Monday. 

Q.  (By  Mr.  Enright) :  You  will,  w^on't  you,  if 
somebody  wants  to  bring  in  the  records 

A.  Certainly.  I  just  wanted  you  to  know  I  had 
no  right  to  do  it. 

Mr.  Enright:  Will  you  bring  in  the  books,  Mr. 
Whyte,  for  her  testimony? 

Mr.  Whyte:  I  don't  have  the  books,  Mr.  En- 
right. [282] 

Mr.  Enright:  The  court  order  is  that  the  books 
be  kept  and  records  be  kept  out  at  the  Oliver  Crom- 
w^ell  Apartments.  So  far  as  I  am  concerned,  they 
are  there  in  the  custody  of  the  plaintiff.  That  order 
has  never  been  A^acated. 

The  Court:  I  don't  know  that  the  court  has 
made  any  order  with  respect  to  that. 

Mr.  Enright:    Yes. 

The  Court:  The  court  dismissed  the  action  and 
satisfied  the  judgment.  Before  a  satisfaction  of 
judgment  is  of  record  as  to  that  portion  of  the  case 
in  which  there  was  an  adjudication,  and  there  has 
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been  a  dismissal  of  that  portion  of  the  case  you 
wished,  there  was  not  an  adjudication,  so  the  court 
hasn't  done  anything  by  way  of  ordering  things 
kept  intact,  except  the  court  has  exercised  its  jur- 
isdiction over  its  Receiver. 

Mr.  Enright:  I  thought  that  inckided  the  books 
and  records.  That  was  my  interpretation  of  the 
order.  I  may  be  in  error.  I  appreciate  your  Honor's 
statement  about  the  dismissal  of  the  action. 

Mr.  Whyte:  Somehow  we  will  have  to  arrange 
for  this  book  which  Mrs.  Kennedy  has  referred  to 
be  brought  in,  whenever  the  court  wishes  to  re- 
sume. 

Mr.  Enright:  Yes.  I  would  say  this  witness,  I 
called  her,  and  she  has  not  control  of  those  books 
on  Monday. 

The  Court :  She  will  be  excused  at  the  conclusion 
of  [283]  her  testimony  today.  If  you  want  to  call 
her  back  again  you  can. 

Mr.  Enright:  I  am  through  with  the  witness  at 
this  time. 

Mr.  Whyte:  I  want  her  to  come  back,  to  testify 
with  reference  to  the  books  which  are  presently 
under  her  control. 

The  Court:  Please  be  here  on  Monday  at  2:00 
o'clock. 

The  Witness:  Yes.  But  I  can't  bring  the  books, 
Judge. 

The  Court :     You  are  not  expected  to. 

Mr.  Enright:     Thank  you. 

The  Court:    We  don't  expect  you  to. 
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Mr.  Enright:     That  is  all. 

The  Court:  They  will  have  to  make  their  ar- 
rangements. 

The  Witness:  That  is  on  the  monthly  reports. 
I  send  in  the  monthly  report  every  month  to  Mr. 
Hallberg,  and  the  vacancies  were  on  that. 

The  Court:  AVell,  they  can  produce  the  records, 
but  they  apparently  want  you,  too. 

The  Witness:    I  see. 

Mr.  Enright:    Step  down. 

Mr.  Whyte:  I  have  a  question  or  two,  Mr.  En- 
right. 

Recross  Examination 

Q.  (By  Mr.  Whyte:  You  are  leaving  the  West- 
ern Arms  tomorrow  night,  Mrs.  Kennedy? 

A.     I  have  resigned  as  of  the  night  of  the  15th. 

Q.    You  have  turned  in  a  written  resignation*? 

A.     I  certainly  did. 

Q.  You  weren't  by  any  chance  requested  to 
leave,  Mrs.  Kennedy? 

A.     I  told  you  that  I  resigned. 

Q.  You  haven't  answered  my  question.  Were 
you  requested  to  leave  ?  A.     I  was  not. 

Mr.  Whyte:     I  have  no  further  questions. 
(Witness  excused.) 

Mr.  Enright:  I  have  another  manager.  I  said 
short.  All  I  am  going  to  find  out  is  the  number  of 
times  Mr.  Hallberg  was  over  to  this  other  apart- 
ment house,  from  her. 

The  Court:    We  will  hear  your  next  witness. 
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EDNA  LIPPHARDT 

called  as  a  witness  on  behalf  of  the  defendants,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk:    Please  be  seated. 

Your  full  name,  please? 

The  Witness:  Edna  Lipphardt;  L-i-p-p-h-a-r-d-t. 
I  am  a  little  hard  of  hearing. 

The  Court:  The  witness  requests  that  you  stand 
closer  to  her,  because  she  is  hard  of  hearing. 

Don't  overlook  the  reporter  has  to  get  every- 
thing, and  it  is  a  tendency  to  speak  down  when  you 
are  close  to  a  witness.  [285] 

Direct  Examination 

Q.  (By  Mr.  Enright)  :  Mrs.  Lipphardt,  were 
you  the  manager  of  the  Fountain  Manor  Apart- 
ments during  the  period  November  30,  1953,  through 
February  28,  1954?        A.     Yes. 

Q.  Have  you  been  an  apartment  house  manager 
for  some  period  of  time  in  this  community? 

A.    Yes. 

Q.    How  long?  A.     Since  1930. 

Q.  Did  you  have  occasion  or  did  you  meet  Mr. 
Hallberg  on  or  about  December  1,  1953? 

A.    Yes. 

Q.  On  how  many  occasions  did  you  see  Mr. 
Hallberg  at  that  apartment  house  during  the  pe- 
riod December  1,  1953,  to  and  including  February 
28,  1954. 

A.  I  would  say  between  seven,  not  less  than 
twelve  times;  perhaps  seven,  eight  or  nine  times. 
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Q.  Were  you  introduced  to  Miss  Co^grove  about 
December  Isf?  A.    Yes. 

Q.  State  what  was  said  at  the  time  of  the  in- 
troduction. 

A.  He  told  me  Miss  Cosgrove  would  be  in  charge 
of  all  the  decorating,  that  she  was  his  right  hand 
and  that  she  would  [286]  supervise  the  buildings 
for  him. 

Q.  Did  she,  Miss  Cosgrove,  collect  the  moneys 
from  you  as  the  manager? 

A.  Not  from  me  personally,  no;  from  the  desk 
clerk  who  took  care  of  the  books. 

Q.  Now,  did  Miss  Cosgrove  purchase  some  sup- 
plies for  the  particular  apartment  house  you  were 
managing  ?  A.    Yes. 

Q.  And  directing  your  attention  to  the  fiberglas 
draperies,  that  subject,  were  some  purchased? 

A.    Yes. 

Q.    And  the  cost  of  those  draperies,  if  you  know  I 

A.    Yes. 

Q.    What  was  the  cost? 

A.  The  cost,  one  particular  pair  I  know  of  was 
$29.75;  at  least,  that  was  the  tag  on  the  drapery. 
Whether  that  was  actually  what  she  paid  or  not, 
I  don't  know.  That  was  the  tag  on  the  drapery. 

Q.  You  said  twenty-nine.  Did  you  mean  twenty- 
three  ? 

A.     There  was  one  $29.75  and  one  $23.75. 

Q.  What  had  you  been  paying  for  draperies  at 
that  apartment? 

A.     In  that  particular  building  we  would  pur- 
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chase  draperies  around  $6.95,  $7.95,  and  maybe  as 

high  as  $10.50. 

Q.  Did  you  have  any  difficulties  concerning 
painting  [287]  while  you  were  manager  in  that  pe- 
riod of  time? 

A.  Yes,  we  had  four  different  sets  of  painters 
in  the  three  months. 

Q.  Who  brought  those  or  employed  those  paint- 
ers? A.    Miss  Cosgrove. 

Q.  Were  there  any  holding  up  of  the  renting  of 
any  of  the  apartments  while  they  were  being 
painted?  A.    I  beg  your  pardon? 

Q.  Was  there  any  holding  up  of  the  renting  of 
apartments  for  their  being  painted? 

A.  Yes,  there  was  one  particular  apartment  that 
we  had  ready — in  fact,  had  rented.  We  had  no 
lamps  to  put  in  the  apartment  and  there  were  no 
draperies.  It  stood  idle  for  a  week,  waiting  for 
those. 

Miss  Cosgrove  had  promised  to  bring  the  lamps 
from  the  Oliver  Cromwell,  another  apartment  house. 
When  she  brought  them  they  were  three  very  small 
table  lamps,  and  two  of  them  had  no  shades  what- 
ever, and  for  the  third  one  there  was  a  bridge 
lamp  shade. 

Q.  Now,  directing  your  attention  to  the  subject 
matter  of  a  petition  to  redecorate  certain  apart- 
ments, did  any  of  the  tenants  move  out  of  this 
apartment  house  as  a  result  of  their  being  dirty  or 
imclean  ?  A.    Yes. 
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Mr.  Whyte:  Objected  to  as  calling  for  the  con- 
clusion of  [288]  the  witness. 

The  Court:     Sustained.  The  answer  is  stricken. 

Q.  (By  Mr.  Enright)  :  All  right.  Did  you  ever 
report  to  Miss  Cosgrove  or  to  Mr.  Hallberg  that 
tenants  had  moved  out  of  that  apartment  house  be- 
cause the  apartments  were  dirty  or  unclean? 

A.     I  did  not. 

Q.  Did  Miss  Cosgrove  call  you  after  a  hearing 
of  a  petition  here  and  ask  you  to  sign  a  statement 
pertaining  to  that  subject  matter? 

A.     She  came  to  my  apartment  with  a  statement. 

Q.     Prepared  statement  she  asked  you  to  sign? 

A.    Yes. 

Q.     State  the  conversation  that  occurred. 

A.  I  refused  to  sign  the  statement,  saying  that 
the  tenants  had  moved  out  because  of  the  condition 
of  the  apartments,  that  that  was  not  true. 

Then  there  was  another  part  to  the  statement 
about  a  stove ;  there  was  a  discussion  about  a  stove. 

Q.  This  is  a  conversation  you  had  with  Miss 
Cosgrove?  A.    Yes. 

Mr.  Whyte:  I  am  going  to  move  to  strike  the 
answer  to  the  effect  that  the  tenants  had  not  moved 
out  because  of  the  condition  of  the  apartments. 
As  to  the  reason  why  the  tenants  moved  out  would 
be  entirely  beyond  the  knowledge  of  [289]  this  wdt- 
ness.  It  is  her  conclusion,  purely  and  simply. 

The  Court:  I  understand  this  is  simply  evidence 
of  a  conversation  between  this  witness  and  Miss 
Cosgrove. 
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Mr.  Whyte:  Part  of  what  she  testified  to  in  the 
last  answer,  Judge,  was  apparently  a  conversation, 
but  I  don't  think  that  what  she  said  about  her  con- 
clusion, as  to  whether  they  moved  out,  purports  to 
be  what  either  she  said  or  Mrs.  Hallberg  said. 

However,  I  will  let  the  record  speak  for  itself 
there. 

Mr.  Enright:  Yes,  the  record  will  speak  for  it- 
self. I  asked  the  question,  did  this  witness  ever  tell 
Miss  Cosgrove  or  Mr.  Hallberg  that  tenants  moved 
out  of  that  apartment  house  because  the  apartments 
were  dirty,  and  her  answer  was  no. 

I  am  now  inquiring  about  the  conversation  had 
between  Miss  Cosgrove  and  this  witness  after  that 
hearing  before  your  Honor. 

Q.  (By  Mr.  Enright) :  What  was  the  conversa- 
tion you  had  with  Miss  Cosgrove  concerning  the 
subject  matter  of  a  stove"? 

A.  An  apartment  was  vacant.  The  stove  was  in 
not  too  good  condition.  Miss  Cosgrove  said,  told  me 
she  was  going  to  order  a  new  stove. 

In  the  meantime  I  rented  the  apartment  and  the 
people  moved  in  at  the  same  price  we  had  always 
gotten  for  the  apartment.  About  five  days  after 
the  party  had  checked  into  [290]  the  house  a  new 
stove  was  delivered  and  placed  in  the  apartment. 
But  they  didn't  rent  the  apartment  because  a  new 
stove  was  put  in  there.  That  was  the  bone  of  con- 
tention. 

Mr.  Whyte:  Again  objected  to  as  purely  conclu- 
sion of  the  witness. 
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The  Court:  That  was  not  the  reason  the  apart- 
ment was  rented,  that  that  was  a  bone  of  contention 
is  stricken. 

Q.  (By  Mr.  Enright) :  Was  that  the  subject  of 
the  conversation  you  had  with  Miss  Cosgrove  at  the 
time  she  asked  you  to  sign  this  written  statement? 

A.    Yes. 

Mr.  Enright:  May  I  ask  the  testimony  be  rein- 
stated? 

Q.  (By  Mr.  Enright)  :  Did  you  hear  any  con- 
versations between  any  one  of  these  four  different 
painters  and  Miss  Cosgrove  during  this  three-month 
period?  You  could  answer  that  yes  or  no,  whether 
you  heard  the  conversation. 

A.    Yes,  I  heard  them. 

Q.  Were  there  more  than  one  conversation  with 
the  painters? 

A.  Yes,  there  were  quite  a  few;  not  only  con- 
versations but  arguments. 

Q.  Well,  that  is  a  conclusion,  Mrs.  Lipphardt. 
Now,  will  you  state,  as  best  you  can  recollect,  the 
substance,  the  words  used  by  Miss  Cosgrove  and  the 
painters,  commencing  with  the  first  conversation? 

A.  The  first  painters  that  we  had  in  the  bu.ilding 
working  was  the  Superior  Paint  Company,  Mr. 
Kelly,  and  a  man  working  for  them.  The  particular 
work  being  done  was  a  dinette  being  painted. 

^>Iiss  Cosgrove  objected  to  the  degree  of  color. 
This  was  supposed  to  be  a  pale  green  and  she  said 
there  was  too  much  yellow  in  it. 

So  Mr.  Kelly  finished  painting  the  dinette  and 
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walked  off  the  job. 

Q.  Now,  please  state  the  next  conversation  and 
not  what  you  observed,  but,  as  best  you  can  recol- 
lect, what  was  said  by  Miss  Cosgrove. 

A.  I  think  the  next  group,  Mr.  Brewer  and  a 
Mr.  Provenshore;  they  again  did  work  that  Miss 
Cosgrove  did  not  like. 

Q.  What  did  she  say?  You  must  tell  us  what 
she  said.  A.     I  see. 

Q.     That  is  the  point.  That  is  the  point. 

A.  She  didn't  like  the  colors.  The  painters 
couldn't  get  the  degree  of  color  she  wanted,  or  the 
tone,  the  right  tone  in  the  color. 

Q.     That  was  the  substance  of  the  conversation? 

A.    Yes,  sir. 

Q.    What  happened  to  those  painters? 

A.  They  quit.  Or  she  fired  them;  I  am  not  sure 
on  [292]  that.  But,  anyway,  they  were  off  the  job. 

Q.  Is  that  in  substance  the  conversations  that 
were  had  with  the  other  painters? 

A.     I  beg  your  pardon? 

Q.    Was  that  the  substance  of  what  was  said? 

A.  Yes,  that  seemed  to  be  the  main  objection 
always,  was  the  color. 

Q.  Do  you  recollect  a  conversation  being  had  by 
Miss  Cosgrove  and  the  painters  concerning  painting 
Apartment  323? 

A.  Yes.  That  again  was  Mr.  Kelly,  the  painter. 
He  was  called  in  to  look  at  the  apartment. 

There  again  it  was  a  green  wall,  a  green  carpet, 
and  Miss  Cosgrove  wished  to  change  the  color  in  the 
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living  room,  in  particular,  and  Mr.  Kelly  refused 
to  do  it  because  he  said  the  paint  was  too  good  on 
the  wall  and  it  didn't  need  painting. 

Q.    What  is  Mr.  Kelly's  first  name? 

A.     That  I  don't  know. 

Q.     What  is  his  employer's  name? 

A.     The  Superior  Paint  Company. 

Q.     They  are  here  in  Los  Angeles,  are  they? 

A.    Yes. 

Mr.  Enright:    You  may  cross  examine.  [293] 

Cross  Examination 

Q.  (By  Mr.  Whyte)  :  Mrs.  Lipphardt,  are  you 
still  employed  as  the  manager  of  the  Fountain 
Manor  Apartments?  A.     No. 

Q.    May  I  ask  when  you  left  that  position? 

A.    What? 

Q.     May  I  ask  when  you  left  that  position? 

A.     On  March  1st. 

Q.    Were  you  discharged  by  Mrs.  Tidwell? 

Mr.  Enright:    To  which  objection  is  made 

The  Witness :    Yes ;  Mr.  Udall. 

Mr.  Enright:  on  the  ground  it  is  incompe- 
tent, irrelevant  and  immaterial  whether  Mr.  James 
Udall,  Mrs.  Tidwell  or  anybody  else  doesn't  like 
this  witness.  It  is  immaterial  as  to  her  rendering 
services  to  this  Receiver. 

The  Court:  It  certainly  is  immaterial  on  that 
basis,  but  it  might  enter  into  the  picture  of  bias,  I 
don't  know.  We  will  let  it  stand. 
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Mr.  Whyte:  That  was  the  purpose  of  the  ques- 
tion, your  Honor. 

Q.  (By  Mr.  Whyte) :  You  mentioned  a  Mr. 
Kelly,  a  painter,  who  walked  off  the  job. 

A.    Yes. 

Q.  Isn^t  it  a  fact  that  you  told  Mrs.  Hallberg 
you  [294]  wanted  to  get  rid  of  Mr.  Kelly  on  that 
job?  A.     No. 

Q.  Didn't  you  tell  Mrs.  Hallberg  that  Mr.  Kelly 
was  a  friend  of  the  former  manager  and  that  you 
didn't  want  him  around  ?  A.     No. 

Q.  How  long  had  it  been  before  December  1, 
1953,  since  the  apartments  had  been  painted  at  the 
Fountain  Manor? 

A.     Now,  let  me  understand  your  question. 

Q.     Surely. 

A.    You  mean  any  apartment  in  the  building? 

Q.  Yes.  Can  you  tell  me  how  often  the  apart- 
ments were  painted  under  Mr.  Richman? 

A.    Whenever  they  needed  it. 

Q.  Let's  take  a  particular  apartment.  About 
how  long  did  each  apartment  go,  in  point  of  time, 
before  it  would  be  repainted? 

A.  That  would  be  dependent  on  the  particular 
apartment.  One  apartment  might  be  dreadfully 
abused  and  might  have  to  be  painted  in  six  months, 
and  another  might  go  two  or  three  years.  It  de- 
pends on  individual  apartments. 

Q.  When  you  said  ''dreadfully  abused"  you 
mean  the  apartment  would  become  frowzy-looking 
or  dirty-looking  in  a  period  of  a  few  months? 
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A.  I  am  just  speaking — you  almost  asked  me  a 
hypothetical  [295]  question,  and  I  am  answering 
it  that  way. 

I  said  an  apartment  might  become  so  soiled  in 
six  months,  and  have  to  be  done,  and  another  might 
go  for  two  years. 

Q.  In  either  event,  at  the  expiration  of  a  few 
months  or  six  years  or  a  few  years  the  apartment 
would  become  dirty  in  appearance? 

A.     That  is  right. 

Q.  So  that  from  time  to  time  there  were  in- 
dividual apartments  at  the  Fountain  Manor  which 
were  dirty  in  appearance? 

A.  Yes.  Xow,  for  instance,  I  might  even  quote 
one  that  you  may  bring  up  later.  Apartment  212, 
the  bathroom  needed  painting  very  badly.  The  lady 
that  lived  there  was  an  elderly  lady  who  couldn't 
stand  the  smell  of  paint,  and  she  asked  us  not  to 
paint  it  while  she  was  in  the  apartment.  Xaturally, 
that  was  in  bad  condition. 

And  another  one  you  might  bring  up  was  Apart- 
ment 117.  The  man  there  was  afflicted  with  asthma 
and  he  didn't  want  any  work  done  while  he  was  in 
there. 

Q.  Xow,  how  did  you  find  your  vacancies  at  tlie 
Fountain  Manor,  Mrs.  Lipphardt?  What  was  the 
percentage  of  vacancy  in  the  apartment  building, 
let's  say,  in  the  six  months  inmiediately  prior  to 
Mr.  Hallberg's  being  appointed  the  Eeceiver? 

Can  you  tell  me  approximately  what  proportion 
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of  the   [296]   apartments  were  vacant  at  any  one 

time? 

A.  Yes,  we  would  carry — I  don't  know  percent- 
age, but  we  would  carry  two  or  three  vacancies. 
We  might  go  as  high  as  five,  and  then  maybe  we 
would  get  down  to  one. 

Q.     This  was  prior  to  December  1,  1953? 

A.  Yes.  But  you  must  remember  we  had  42 
doubles  and  6  triples,  and  big  apartments  naturally 
are  vacant  more  often  than  small  ones.  We  would 
run  five  and  six  vacancies. 

Q.  How  was  your  vacancy  factor  from  Decem- 
ber 1,  1953,  up  to  February  28,  1954? 

A.  There  again,  as  I  say,  we  ran — we  might 
have  had  as  high  as  six,  seven  or  eight  at  one  time, 
and  then  be  down  again  to  two. 

Q.  Was  it  about  the  same  vacancy  factor  as  had 
obtained  prior  to  December  1st? 

A.     Yes,  just  about. 

Mr.  Whyte:  Just  a  moment.  I  don't  think  I 
have  any  more  questions,  but  I  would  like  to  speak 
to  my  client  a  moment. 

Q.  (By  Mr.  Whyte)  :  Do  I  understand  you  to 
say,  Mrs.  Lipphardt,  that  the  maximum  time  during 
which  an  apartment  would  be  left  unpainted  was 
about  three  years? 

A.  I  don't  think  I  said  it  would  be  left  un- 
painted three  years.  I  said  it  might  go  that  long 
without  having  need  to  be  painted.  There  is  a  dis- 
tinction there,  you  know.  [297] 

Q.    You  see,  you  are  an  apartment  manager.  I 
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am  just  a  poor  lawyer  and  I  don't  really  know 
about  these  matters  of  mana^g  apartment  build- 
ings. 

In  any  event,  there  were  occasions  when  an  apart- 
ment in  the  Foimtain  Manor  would  go  for,  say, 
three  years  without  having  been  painted? 

A,  I  wouldn't  be  sure  of  that,  without  looking 
up  the  records. 

Mr.  Whyte:  I  think  that  is  all,  Mrs.  Lipphardt. 
You  may  step  down  as  far  as  I  am  concerned. 

Redirect  Examination 

Q.  (By  Mr.  Enright)  :  Are  you  employed  now, 
Mrs.  Lipphardt?        A.     I  beg  your  pardon? 

Q.    Are  you  presently  employed? 

A.     Oh,  yes. 

Q.    TThere  ?  A.    At  the  Lakeview  Arms. 

Q.    Are  you  manager?  A.    Yes,  sir. 

Q.    Apartment  house?  A.    Yes. 

Q.     You  have  been  there  quite  a  while? 

A.    Yes;  94-unit  building. 

Q.  Concerning  this  vacancy  factor,  do  you  rec- 
ollect [298]  how  many  vacancies  there  were  when 
the  Receiver  took  over,  that  day  as  compared  with 
the  vacancies  on  the  day  he  left,  February  28th? 

A.  Without  looking  at  the  records,  as  near  as  I 
can  remember  the  day  he  took  over,  we  had  406 
vacant,  which  was  being  painted  at  the  time,  and 
301,  a  triple,  and  T  believe  on  the  day  Mr.  Hallberg 
gave  up  the  receivership  301  was  vacant,  and  117. 

Q.     Has  it  been  your  experience  for  the  years 
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that  you  have  been  managing  apartments  in  this 
community,  that  there  is  not  as  great  a  vacancy  fac- 
tor in  the  winter  months  as  there  is  in  the  summer 
months?  A.     That  is  true. 

Mr.  Enright:    No  further  questions. 

Mr.  Whyte:    No  further  questions. 
(Witness  excused.) 

Mr.    Enright:      Thank   you    for    accommodating 
these  two  witnesses. 

May  she  be  excused? 

The  Court:    Yes. 

Mr.  Whyte:     Shall  I  call  my  next  witness,  your 
Honor  ? 

The  Court:    Yes,  please. 

Mr.  Whyte:     Mrs.  Hallberg,  will  you  take  the 
stand,  please?  [299] 

CATHERINE  COSGROVE  HALLBERG 

called  as  a  witness  on  behalf  of  the  Receiver,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk:    Please  be  seated. 

Your  full  name,  please? 

The  Witness:    Catherine  Cosgrove  Hallberg. 

Direct  Examination 
Q.     (By  Mr.  Whyte)  :    You  are  the  wife  of  Mr. 
Roy  Hallberg,  the  Receiver  in  this  action? 
A.     I  am. 

Q.     For  how  long  have  you  been  Mrs.  Hallberg? 
A.     Since  1940. 
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Q.    Where  did  you  go  to  school,  Mrs.  Hallberg*? 

A.     Univorsity  of  Minnesota. 

Q.     Did  you  receive  a  degree  there? 

A.  I  received  a  degree  of  Bachelor  of  Business 
Administration. 

Q.    In  what  year?  A.     1932. 

Q.  Will  you  please  state  what,  if  any,  business 
experience  you  had  following  your  graduation  from 
the  University  of  Minnesota  in  1932? 

A.  Yes,  I  was  statistician  for  a  branch  office 
of  Payne  Weber  &  Company,  and  then  in  New 
York  I  was  an  accoimt  [300]  executive  or  invest- 
ment counsel  with  Johnston  &  Longquist. 

Q.  Were  you  at  that  time  one  of  two  women 
investment  counselors  in  New  York? 

A.  Yes,  based  on  the  fact  there  were  just  two 
women  in  the  organization  of  the  Investment  Coun- 
sel Association  of  America,  when  it  was  founded  in 
1938,  or  something  like  that. 

Q.  How  long  did  you  keep  up  your  investment 
counseling  work  in  New  York? 

A.  I  continued  working  until  about  1942,  shortly 
before  our  daughter  was  born;  longer  than  that, 
but 

Q.  For  how  long  had  you  been  employed  with 
Johnston  &  Longquist? 

A.     Until  about  1940,  I  think. 

Q.  My  question  was  for  how  long  had  you  been 
employed,  for  a  period  of  how  many  years  by  them  ? 

A.     Close  to  three  years,  Mr.  Whyte. 

Q.    What,  if  any,  decorating  training  or  experi- 
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ence  had  you  had,  Mrs.  Hallberg,  prior  to  this  re- 
ceivership? 

A.    Just  the  decorating  experience,  now? 

Q.  Yes.  Take  decorating  first  and  we  will  take 
housekeeping  later,  if  that  is  necessary.  Just  dec- 
orating. 

A.  Well,  from  an  early  interest  in  the  subject 
to  a  course  at  the  Traphagen  School  of  Design,  as 
color  consultant  to  a  general  overseeing  of  certain 
properties  that  some  of  [301]  our  clients  had  at 
Johnston  &  Longquist.  We  had  a  real  estate  firm 
handling  them,  but  Mr.  Johnston  was  interested 
in  overseeing  the  real  estate  firm,  to  doing  our  vari- 
ous apartment  buildings,  assisting  friends.  I  haven't 
gone  in  for  it  commercially. 

Q.  You  mentioned  the  Traphagen  School  of  De- 
sign. T\^iere  is  that  located? 

A.  That  is  in  the  40's  on  Broadway  in  New 
York. 

Q.    For  how  long  did  you  attend  that  institution  ? 

A.  That  was  during  the  course  of  the  one  school 
year. 

Q.    What  year  was  that? 

A.  It  was  just  while  I  was  at  Johnston  &  Long- 
quist. It  was  approximately  '39,  I  believe. 

Q.  How  often  did  you  attend  classes  there,  Mrs. 
Hallberg? 

A.    In  the  evenings,  two  or  three  times  a  week. 
Q.    What  did  your  courses  consist  of? 
A.    I  took  just  the  color  consulting. 
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Mr.  Whyte:  May  I  have  the  incinerator  files, 
please,  Mr.  Enrighf? 

Mr.  Enright:  They  are  here  some  place.  Maybe 
Mr.  Richman  could  help  you.  I  am  not  familiar 
with  them  myself.  Martin,  Hahn  &  Camusi  pro- 
duced them. 

Mr.  Whyte:    The  Canterbury,  Mr.  Richman. 

Mr.  Enright:    You  have  the  Oliver  Cromwell. 

Mr.  Whyte :    That  is  what  I  want. 

Mr.  Enright:    You  said  the  Canterbury. 

Q.  (By  Mr.  Whyte):  Mrs.  Hallberg,  I  call 
your  attention  to  a  file  marked  Oliver  Cromwell 
Incinerator,  and  ask  you  whether  you  have  ever 
seen  that  before? 

A.     Yes,  I  have,  in  the  office. 

Q.     I  show  you  a  copy  of  a  letter  dated  Decem- 
ber 30,   1953,  addressed  to  Mr.  Roy  E.  Hallberg 
from  John  Whyte,  reading: 
*'Dear  Roy, 

"I  am  returning  herewith  the  files  covering  the 
installation  of  incinerator  equipment  at  both  the 
Canterbury  and  the  Oliver  Cromwell  apartment 
buildings." 

Do  you  recollect  having  received  the  original  of 
that  letter  on  or  shortly  after  the  date  it  bears? 

A.    Yes,  I  do. 

Q.  Following  the  receipt  of  that  letter,  together 
with  the  files  enclosed,  did  either  you  or  Mr.  Hall- 
berg in  your  presence  request  Mr.  Harrison,  the 
bookkeeper,  to  forward  to  Air  Pollution  Control, 
Inc.  the  blueprints  with  reference  to  the  installa- 
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tion   of   the   incinerator   equipment   at   the   Oliver 

Cromwell  and  the  Canterbury. 

A.  Yes.  After  we  received  the  letter,  it  was  just 
about  one  day  after  that,  it  was  on  the  part  of  the 
table  [303]  that  all  mail  was  always  placed  for  Mr. 
Hallberg's  attention,  and  he  saw  it  and  he  said, 
"Well,  that  is  that.  We  go  ahead.  Attend  to  this,'^ 
to  Mr.  Harrison. 

I  don't  remember  the  exact  words,  but  certainly 
to  that  effect. 

Q.  You  received  a  warning  notice  from  the  smog 
control  authorities  on  or  about  January  13th,  is  that 
correct?  A.     That  is  correct. 

Q.  What,  if  anything,  did  you  or  Mr.  Hallberg 
in  your  presence  do  after  you  received  that  warning 
notice  ? 

A.  Our  first  move  was  to  call  Mr.  Manalis  of  the 
Oxyaire  and  told  him  about  it  immediately. 

He  said  it  was  quite  all  right,  he  would  call  the 
Air  Pollution  Control  Authority  and  inform  them 
that  they  were  going  to  progress  the  work,  progress 
with  the  work  as  soon  as  possible,  and  that  we 
didn't  have  to  woiTy  about  it,  he  would  take  care 
of  it. 

Q.  Who  was  it  that  called  Mr.  Manalis,  can  you 
recall  ? 

A.  Mr.  Harrison  and  I  have  both  called  Mr. 
Manalis  any  number  of  times. 

Mr.  Enright :  I  move  to  strike  the  answer  as  not 
responsive. 
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The  Witness :  I  have  called  him  and  I  know  Mr. 
Harrison  called  him. 

Mr.  Enright:  I  move  to  strike  the  answer  as  not 
[304]  responsive.  The  question  was  Avho  called  him 
on  that  occasion. 

The  Court:  Well,  I  take  the  answer  to  be  they 
both  called  him. 

Mr.  Enright:  I  don't  know.  I  guess  you  could 
deduct  that. 

The  Court:  Well,  strike  the  answer.  Ask  the 
witness  to  try  again. 

Q.  (By  Mr.  Whyte) :  I  am  speaking  now  of  the 
conversation  which  took  place  with  Mr.  Manalis  im- 
mediately after  the  receipt  of  the  warning  notice 
on  January  13th,  who  called  Mr.  Manalis  at  that 
time? 

A.  Mr.  Harrison  called  him  the  first  time,  I  be- 
lieve. 

Q,    Were  you  present  at  that  conversation? 

A.  There  were  so  many  calls  to  Manalis,  John, 
I  don't  remember  if  it  was  the  first  time  when  I 
was  there  or  not. 

Q.  Did  Mr.  Harrison  report  to  you  his  conver- 
sations with  Mr.  Manalis?  A.     He  did. 

Q.    What  did  he  say? 

A.  He  said  that  Mr.  Manalis  would  take  it  up 
with  the  Air  Pollution  Control  Authority,  we 
weren't  to  worry,  and  he  would  take  care  of  it. 

Q.  What  was  the  next  occasion  upon  which  you 
or  Mr.  Hallberg,  to  your  knowledge,  had  conver- 
sations with  Air  [305]  Pollution  Control,  Inc.? 
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A.  Probably  after  the  legal  document  came.  I 
don't  know  what  you  call  it. 

Q.  By  "legal  document"  you  mean  the  citation, 
the  criminal  complaint  that  was  issued  about  Jan- 
uary 27th?  A.    Yes. 

Q.  Following  the  issuance  of  that  criminal  com- 
plaint on  or  about  January  27th,  what  did  you  do? 

A.  I  went  to  the  Air  Pollution  Control  Au- 
thority. There  were  calls  to  Mr.  Manalis  first,  and 
he  again  said  it  was  nothing,  he  would  handle  it, 
and  at  the  most  it  would  cost  $50.00.  But,  neverthe- 
less, I  went  out  to  Mr.  Gordon  Larson's  office. 

Q.  There  has  been  some  testimony  in  this  record 
with  reference  to  the  breakdown  of  refrigeration 
at  the  Western  Arms. 

Can  you  tell  us  when  you  first — I  mean  you  per- 
sonally, Mrs.  Hallberg, — when  you  first  had  knowl- 
edge that  the  refrigeration  system  had  gotten  into 
trouble  at  the  Western  Arms  Apartment  Hotel? 

A.  The  afternoon  of  February  17th;  it  was  on 
a  Wednesday. 

Q.  Will  you  state  what  happened  at  that  time, 
please  ? 

A.  I  was  in  the  building  twice  that  day.  The 
second  time  was  about  4:30  in  the  afternoon,  when 
I  had  gone  back  [306]  to  pick  up  some  draperies. 

I  talked  to  the  young  chap  down  in  the  service 
department,  because  Mrs.  Kennedy  had  said  one 
box  was  out.  I  talked  to  him  and  asked  him  how  he 
was  coming  along,  and  he  said,  ''Oh,  fine." 

Q.     Go  on.  A.     That  was  the  first  time. 
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Q.     This  was  the  afternoon  of  the  17th? 

A.     This  was  the  afternoon  of  the  17th. 

Q.    What,  if  anything,  happened  on  the  18th? 

A.  On  the  18th,  when  I  got  into  the  office,  Mrs. 
Findeisen,  who  was  in  the  office  at  that  time,  and 
not  Mr.  Harrison,  informed  me  that  Mrs.  Kennedy 
had  called  the  previous  evening.  Am  I  allowed  to 
say  what  she  said? 

Q.  You  can  tell  what  Mrs.  Findeisen  said  to  you, 
yes. 

Mr.  Enright:  I  object.  It  will  be  hearsay.  Let 
her  recite  what  she  did.  She  received  a  phone  con- 
versation. 

The  Court:  Let's  follow  Mr.  Enright's  sugges- 
tion. 

Mr.  Whyte :     I  beg  your  pardon  ? 

The  Court:  Let's  do  what  Mr.  Enright  sug- 
gested. 

Mr.  Whyte:  I  didn't  catch  his  suggestion.  That 
is  the  reason  I  inquired. 

Mr.  Enright:  My  point  is  the  witness  should  be 
asked  did  she  receive  a  telephone  call.  She  did.  Then 
what  did  she  do,  the  acts.  That  is  telling  what  hap- 
pened, without  [307]  abusing  the  hearsay  rule. 

Q.  (By  Mr.  Whyte) :  You  received  a  telephone 
call  on  the  18th  of  February? 

A.     That  is  right. 

Q.     From  whom? 

A.  Miss  Findeisen  had,  before  I  arrived  in  the 
office,  from  Mrs.  Kennedy  the  first  thing  in  the 
morning  reporting  they  had  run  into  trouble,  and 
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she   had   overheard   a   telephone    conversation   be- 
tween the  California  Refrigeration  young  chap  and 
the  25-year-old  owner-manager  of  the  concern,  stat- 
ing they  didn't  know  what  was  wrong. 

So  she  had  taken  it  upon  herself  to  switch  back 
to  Mr.  Daugherty  of  the  Normandie  Refrigeration, 
whom  she  had  known  for  a  long  time.  He  had 
worked  there  that  night.  As  a  matter  of  fact,  she 
also  mentioned  she  had  called  Mr.  Richman. 

I  had  also  telephone  messages  from  California 
Refrigeration.  By  that  time  the  die  seemed  to  be 
cast  and  I 

Mr.  Enright:  I  move  to  strike  the  entire  state- 
ment of  her  reporting  on  something  that  violates 
the  hearsay  rule.  Apparently  she  did  nothing  her- 
self. 

The  Witness:  I  phoned  Mr.  Hallberg  immedi- 
ately. 

Mr.  Enright:  May  I  have  the  answer  stricken 
so  far? 

The  Court:  The  motion  is  granted,  except  as  to 
the  part  ''I  called  Mr.  Hallberg  immediately."  That 
part  may  stand.  [308] 

Q.  (By  Mr.  Whyte) :  You  say  you  called  Mr. 
Hallberg  immediately.  That  was  sometime  on  the 
morning  of  February  18th?  A.     That  was. 

Q.  Do  you  recall  about  what  time,  Mrs.  Hall- 
berg ? 

A.     Probably  it  was  around  10:00,   10:30. 

Q.    What  did  you  tell  Mr.  Hallberg? 

Mr.  Enright:     I  object  on  the  ground  of  hearsay. 
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The  Court:     I  don't  think  so. 

Mr.  Enright :     All  right. 

The  Court :  We  are  inquiring  into  the  quality  of 
acts  of  Mr.  Hallberg  and  those  who  worked  with 
him.  This  question  may  be  answered. 

Mr.  Enright:    Very  well. 

The  Witness:  I  explained  to  Mr.  Hallberg  that 
the  California  Refrigeration  had  quoted  $900.00 
repair  price.  They  wished  to  flow  out  the  pipes. 
They  inferred  they  were  full  of — I  can't  remem- 
ber the  word  now — and  that  the  Normandie  Refrig- 
eration had  been  on  the  job,  had  said  they  could 
put  it  back  in  running  order  without  this  major 
operation.  In  other  words,  I  gave  him  all  the  facts. 

Q.  (By  Mr.  Whyte) :  Do  you  know  what,  if 
anything,  Mr.  Hallberg  did? 

A.  Mr.  Hallberg,  through  having  had  experi- 
ence  

Mr.  Enright:  I  move  to  strike  "through  having 
had  experience."  [309] 

The  Court:  That  portion  of  it  will  have  to  go 
out.  You  will  just  have  to  tell  us  what  you  saw  him 
do  or  heard  him  say. 

The  Witness:    Mr.  Hallberg  decided  that 

Mr.  Enright:  I  move  to  strike  what  Mr.  Hall- 
berg decided. 

The  Court :    You  can't  tell  us  what  was  in  his  mind. 

The  Witness :    Well,  he  told  me  that. 

Q.  (By  Mr.  Whyte) :  What  did  he  tell  you  or 
what  did  he  do  that  you  saw? 

A.     Mr.  Hallberg  told  me  that  he  would  be  very 
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inclined  to  go  along  with  the  Normandie  Refriger- 
ation theory ;  they  were  there,  that  was  it.  We  would 
see  if  they  could  do  as  they  promised  to  do. 

Q.  Did  Mr.  Hallberg,  to  your  knowledge,  go 
over  to  the  Western  Arms  and  inspect  the  refrig- 
eration after  it  had  been  installed? 

A.  Yes.  He  came  in  later  that  day,  oh,  after  it 
had  been  installed. 

Q.  Tell  us  about  when  he  came  in  and  what  he 
did. 

A.  He  came  in,  we  parked — we  always  parked 
right  by  that  thing — came  in  and  looked  at  it.  I 
was  there  with  him,  too.  I  met  him. 

And  I  think  we  talked  to  John  Daugherty's  as- 
sistant, and  he  again  decided  that  was  where  he 
would  cast  his  opinion.  [310]  So  we  walked  away 
until  the  thing  was  completed. 

Q.  Is  it  your  testimony  that  Mr.  Hallberg  and 
j^ourseli  visited  the  Western  Arms  on  the  18th  of 
February  and  inspected  the  refrigeration  equip- 
ment ? 

A.  If  you  can  say  being  there  and  watching  a 
little  bit  is  inspecting,  yes. 

Q.  Mrs.  Hallberg,  were  you  present  in  the  court- 
room when  Mrs.  Kennedy,  the  manager  of  the 
Western  Arms,  testified  that  either  on  the  17th  or 
18th  of  February,  or  the  18th  or  19th,  she  was  not 
sure  which,  she  put  in  several  telephone  calls  to 
Mr.  Harrison  at  the  office  of  the  Oliver  Cromwell, 
in  an  effort  to  reach  Mr.  Hallberg? 

A.    I  heard  that. 
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Q.  Was  Mr.  Harrison  present — was  Mr.  Harri- 
son employed  as  the  bookkeeper  or  in  any  other 
capacity  with  the  receivership  either  on  the  17th, 
the  18th  or  the  19th  of  February? 

A.     He  was  not. 

Q.    Who  was  in  the  office  at  that  time? 

A.    Miss  Findeisen. 

Q.  You  recollect  about  when  Mr.  Harrison  had 
been  discharged?  A.     On  February  12th. 

Mr.  Whyte:  I  have  no  further  questions  on 
direct,  your  Honor.  [311] 

Cross  Examination 

Q.  (By  Mr.  Enright) :  Mrs.  Hallberg,  as  I  un- 
derstand it,  you  phoned  to  Mr.  Hallberg  on  the 
18th  concerning  this  refrigeration? 

A.     That  is  right. 

Q.     In  the  morning?  A.     That  is  right. 

Q.    Where  did  you  phone  to  him? 

A.  I  phoned  to  him  at  Mr.  Byram's  office  and 
he  called  back  very  soon  after  that. 

Q.  Had  you  ever  told  Mr.  Harrison  or  anyone 
else  that  they  could  reach  Mr.  Hallberg  in  Mr. 
Byram's  office?  A.     I  had  not. 

Q.  So  far  as  you  know,  no  one  knew  that  Mr. 
Hallberg  could  be  reached  at  Byram's  office,  the 
County  Assessor's  Office,  excepting  yourself,  is  that 
right  ? 

A.     That  I  am  not  sure  of;  possible. 

Q.     Now,  directing  your  attention  to  Exhibit  B, 
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you  did  observe  Mr.  Hallberg  make  the  notations 

on  Exhibit  B? 

A.  I  did  not  observe  him  make  them  on  many, 
many  occasions. 

Q.  But  on  some  occasions  in  the  evening  you 
did  see  him  make  his  entry  in  his  diary? 

A.     Some,  yes. 

Q.  That  would  be  down  there  at  your  home  at 
Corona  del  [312]  Mar? 

A.  He  hauled  that  thing  out  frequently.  I  have 
seen  them  many  times. 

Q.     And  that  would  be  on  occasions  when  you , 
would  tell  him  what  had  occurred  during  your  expe- 
rience of  the  day? 

A.  I  saw  him  take  it  out  of  his  pocket  on  other 
occasions,  too,  Mr.  Enright. 

Q.  Will  you  answer  my  question  as  to  this :  He 
would  make  entries  shortly  after  or  at  the  time  you 
reported  to  him  as  to  what  occurred  during  the 
day? 

A.    Well,  I  wouldn't  say  all  the  time,  no. 

Q.    But  usually  that  is  what  he  did? 

A.     Sometimes. 

Q.     Sometimes?  A.    Yes. 

Mr.  Enright:     No  further  questions. 

Mr.  Whyte:     Step  down,  Mrs.  Hallberg. 

(Witness  excused.)  [313] 

Mr.  Whyte:  The  Receiver  will  now  call  Mr. 
Richman  as  an  adverse  party  under  Rule  43(b)  of 
the  Federal  Rules  of  Civil  Procedure. 
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called  as  a  witness  under  the  provisions  of  Rule 
43(b)  of  the  Federal  Rules  of  Ci^T.1  Procedure,  on 
behalf  of  the  Receiver,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

The  Clerk:     Please  be  seated. 

Your  full  namel 

The  Witness :     Frederick  I.  Richman. 

Direct  Examination 

Q.  (By  Mr.  Whyte)  :  Mr.  Richman,  you  were 
formerly  the  trustee  for  the  Richman  Trust,  were 
you  not?  A.     I  was  one  of  the  trustees. 

Q.    Who  was  the  other  trustee,  sir? 

A.    Lyda  Tidwell. 

Q.     Is  that  your  sister?  A.    Yes. 

Q.  For  how  long  did  you  and  your  sister  occupy 
the  position  of  trustees  for  the  former  Richman 
Trust? 

A.  From  the  time  it  was  organized,  November 
1,  1945,  [314]  to  take  effect  January  1,  1946,  until 
the  Trust  was  terminated  sometime  in  March  of 
1954. 

Q.  Did  you  manage  the  Trust  properties  during 
that  ])eriod,  sir? 

A.  I  was  agent  for  the  trustees,  and  as  such 
iiiniia,Q,'ed  the  properties. 

Q.  During  that  time  you  also  carried  on  a  pri- 
vate law  practice  in  the  City,  did  you  not? 

A.  I  had  a  license  to  practice  law,  but  my  prac- 
tice was  of  very  small  purport. 
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Q.  What  do  you  mean  by  "very  small/'  Mr. 
Richman  ? 

A.  Well,  I  got  out  of  all  court  work,  and  it  was 
confined  to  what  matters  I  could  handle,  or,  could 
be  handled  in  my  office,  without  requiring  court 
appearances. 

Q.  What  type  of  matters  did  you  handle  in  your 
office? 

A.  Oh,  lease  work,  drawing  corporations,  con- 
tracts. 

Q.     Who  were  among  your  clients'? 

A.     For  what  period  of  time? 

Q.  During  1945,  '46,  when  you  say  the  Trust 
began,  until  1954. 

A.  Well,  I  couldn't  give  you  a  list  of  my  clients, 
without  going  over  my  books  and  records,  to  see 
who  they  were  at  the  time.  And  I  think,  also,  that 
is  probably  a  privileged  matter  as  between  attor- 
ney and  client. 

Q.  I  am  not  asking  for  any  communications 
that  you  had  [315]  with  your  clients,  Mr.  Richman. 
I  am  just  asking  you  whether  you  did  not  repre- 
sent some  more  clients  during  that  period. 

Mr.  Enright:  To  which  objection  is  made  on  the 
ground  it  calls  for  confidential  matters.  Thackery 
vs.  Superior  Court,  Supreme  Court  decision,  hold- 
ing that  the  name  of  a  client  is  confidential  matter. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Whyte)  :  Mr.  Richman,  I  call  your 
attention  to  the  Order  appointing  the  Receiver  in 
this  proceeding,  which  was  filed  November  30,  1953. 
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Was  a  copy  of  that  Order  served  upon  you,  sir? 

A.  Yes,  it  was ;  copy  that  belonged  to  the  court. 
I  had  never  been  served  and  I  was  up  in  court,  I 
believe,  December  4th,  and  brought  the  point  up, 
and  Judge  Tolin  directed  that  one  of  the  court's 
copies  be  served  on  me  that  day. 

I  had  left  word  with  you  and  Mr.  Hallberg,  and 
the  managers,  to  please  come  into  my  office  and  see 
me,  that  I  would  take  service.  It  was  in  court  I  was 
served  on  about  the  4th  of  December. 

Q.  You  read  over  this  Order,  did  you  not,  fol- 
lowing its  service  upon  you  in  court  on  or  about 
December  4th?  A.    Yes. 

Q.  I  ask  whether  or  not  you  noticed  the  para- 
graph on  the  third  page  of  the  Order  commencing 
at  line  5:  [316] 

"It  is  further  ordered  that  Plaintiff  Lyda  Tid- 
well  and  her  attorney  and  the  defendants  and  their 
attorneys,  and  all  other  persons  and  each  of  them, 
be  enjoined,  and  they  are  hereby  restrained  from 
disturbing  possession  of  said  Receiver  or  in  any 
manner  molesting  the  said  Receiver  of  the  said 
property,  or  interfering  directly  or  indirectly  with 
the  administration  of  the  receivership."  [317] 

You  read  over  that  language,  did  you? 

A.    I  did. 

Q.  Following  your  reading  of  that  language 
sometime  on  or  shortly  after  December  4th,  do  you 
recollect  having  had  any  conversations  with  Mr. 
Harrison,  who  was  acting  as  a  bookkeeper  for  Mr. 
Hallberg  ? 
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A.  I  had  a  conversation,  the  first  conversation — 
well,  I  had  a  conversation  just  at  Christmastime. 
He  called  me  to  wish  me  a  Merry  Christmas,  and 
I  reciprocated.  The  other  conversation  was,  I  be- 
lieve, the  29th  of  January,  1954. 

Q.     Did  you  call  Mr.  Harrison  on  that  occasion? 

A.     I  did. 

Q.     Did  you  go  out  to  see  Mr.  Harrison? 

A.  I  called,  endeavored  to  call  Mr.  Hallberg.  I 
endeavored  to  call  you,  Mr.  Whyte,  and  I  couldn't 
get  you. 

I  called  Mr.  Harrison.  I  went  out  and  saw  Mr. 
Harrison  on  January  30,  1954. 

Q.  You  talked  to  him  at  that  time  with  refer- 
ence to  the  administration  of  the  receivership  under 
Mr.  Hallberg's  guidance? 

A.  I  talked  with  him  at  that  time  relative  to  the 
criminal  complaint  that  was  filed  and  the  warrant 
out  for  me  on  the  Oliver  Cromwell  incinerator  matter. 

Q.  Yes.  Are  those  the  only  conversations  which 
you  recollect  having  with  Mr.  Harrison  during  the 
period  of  Mr.   [318]  Hallberg's  receivership? 

A.  No,  I  had  other  conversations  with  Mr.  Har- 
rison, after  he  was  no  longer  in  the  employ  of  Mr. 
Hallberg. 

Q.  But  the  only  two  conversations  you  recollect 
at  the  time  Mr.  Harrison  was  in  Mr.  Hallberg's 
employ  were  the  one  he  called  you  at  Christmastime 
and  the  one  where  you  called  him  on  or  about  the. 
last  day  of  January  and  went  out  to  see  him  at  the 
apartment  ? 
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A.  I  think  I  had  a  conversation  with  him  in  the 
early  part  of  February.  He  was  interested  in  know- 
ing how  the  court  proceeding  came  out  and  what 
was  going  to  happen.  I  called  him  and  reported  to 
him  on  that.  I  mean,  that  is  the  criminal  proceed- 
ing at  the  Lincoln  Heights  jail. 

Q.  You  called  him  and  reported  to  him  in  re- 
gard to  those  proceedings? 

A.    It  is  my  recollection  I  did,  yes. 

Q.  Mr.  Richman,  it  is  true,  is  it  not,  that,  we 
will  say,  during  the  period  of  the  year  immediately 
preceding  December  1,  1953,  while  you  were  the 
operating  head  of  the  former  Richman  Trust,  that 
you  received  compensation  equivalent  to  ten  per 
cent  of  the  gross  receipts  from  those  properties? 

Mr.  Enright:  To  which  objection  is  made  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial, 
because  what  he  received  as  a  one-half  owner,  a 
trustor-trustee  beneficiary  [319]  agent,  is  in  no 
manner  comparable  to  or  in  any  manner  related  to 
fees  to  be  paid  to  a  receiver.  His  particular  quali- 
fications make  an  entirely  different  rule  applicable. 

The  Court :  What  he  received  as  an  owner  would 
not  be  material.  What  he  received  as  compensation 
for  like  services  to  those  required  to  be  performed 
by  the  Receiver,  I  think,  would  be  proper. 

Now,  let's  have  the  question  and  see  if  it  is  suffi- 
ciently narrow. 

(The  question  was  read.) 

The  Court:     Overruled. 

The  Witness :    My  compensation  was  governed  as 
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provided  by  the  trust  agreement,  which  my  recol- 
lection is  ten  per  cent  of  the  gross  income,  exclu- 
sive of  capital  items. 

Q.  (By  Mr.  Whyte) :  During  the  period  when 
you  were  serving  as  the  operating  head  of  the  Rich- 
man  Trust,  did  you  have  managers  at  the  various 
apartment  houses?  A.     I  did. 

Q.     Under  your  direction  and  control? 

A.  There  were  managers  at  all  the  buildings, 
and  as  agent  for  the  trustees  they  were  under  the 
control  of  the  agent. 

Q.  Did  you  have  a  bookkeeper,  either  in  your 
office  or  at  one  of  the  apartment  houses,  who  kept 
the  books  for  the  trust  operations  ?  [320] 

A.  I  want  to  answer  your  question  correctly. 
There  was  no  bookkeeper,  as  such,  belonging  to  the 
Trust. 

I  had  a  secretary  and  a  bookkeeper.  I  have  al- 
ways had  what  they  call  a  combination  help  in  the 
office,  secretary  and  bookkeeper.  And  my  secretary 
and  bookkeeper  kept  the  books  of  the  Richman 
Trust.  The  Richman  Trust  never  had  a  bookkeeper 
on  its  payroll. 

The  Court:    Who  paid  the  secretary? 

The  Witness:  I  paid  the  secretary  out  of  mine. 
I  paid  the  salary,  all  presents,  all  bonuses,  the  So- 
cial Security,  unemployment  on  the  secretary's  sal- 
ary, compensation  insurance  and  other  items. 

The  Court:  That  secretary  was  an  employee 
of 

The  Witness:    Frederick  I.  Richman. 
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The   Court:     Frederick  I.   Richman,   rather 

than  of  the  Richman  Trust? 

The  Witness:  That  is  right.  There  was  never  a 
charge  for  any  overhead  of  any  kind  to  Richman 
Trust. 

The  Court:  Were  the  managers  of  the  apart- 
ment houses  employees  of  Frederick  I.  Richman  or 
employees  of  Richman  Trust? 

The  Witness:  They  were  employees  of  Richman 
Trust. 

Q.  (By  Mr.  Whyte) :  What  duties  did  your  sec- 
retary in  the  office  perfonn,  other  than  those  con- 
nected with  the  Richman  Trust?  [321] 

A.  Secretary  to  me.  Take  my  dictation,  do  my 
ty[3ing,  keep  my  personal  books,  keep  my  clients' 
account  books,  and  there  were  about  four  or  five 
other  sets  of  books  in  the  office  that  my  secretary 
kept,  as  well  as  keeping  the  Richman  Trust  books. 

My  secretary  got  out  the  Richman  Trust  payroll, 
took  off  the  monthly  statements  and  typed  them  up, 
of  thf  Richman  Trust,  and  did  whatever  had  to  be 
done  in  the  office. 

Q.  So  that  when  you  say  that  you  paid  your 
secretary  out  of  your  own  pocket,  you  were  paying 
him,  not  only  for  the  work  he  did  in  connection 
with  the  Richman  Trust,  but  for  taking  your  dic- 
tation, typing  your  letters,  keeping  other  books, 
looking  after  other  clients  in  your  office,  is  that  cor- 
rect? 

A.     That  is  correct.  There  was  not  enough  work 
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in  the  Richman  Trust  to  keep  a  full-time  book- 
keeper busy  or  a  secretary  busy. 

Q.  Who  picked  up  the  rents  at  the  apartment 
houses  during  the  time  you  were  operating  head  of 
the  Richman  Trust? 

A.  I  generally  did  it.  On  occasions  my  secretary 
did  it. 

Q.  By  your  secretary  you  are  referring  to  Mr. 
Harrison  % 

A.  I  am  referring  to  Mr.  Harrison.  I  am  re- 
ferring to  Miss  Bowman,  when  she  was  my  secre- 
tary, and  Mr.  Steiner,  when  he  was  my  secretary, 
Mr.  Schulberg,  or  whoever  happened  to  be  [322]  my 
secretary  at  the  time. 

Q.  Did  your  wife  ever  assist  you  in  connection 
with  the  management  of  the  five  apartment  build- 
ings, Mr.  Richman? 

A.  My  wife  assisted  me  to  a  certain  extent,  in 
]jeij]g  there  when  painters,  upholsterers,  and  car- 
pet men  were  there,  to  pick  out  color  schemes  and 
combinations,  and  on  occasions  to  set  up  the  units 
after  the  work  had  been  done. 

Q.    Did  she  receive  any  compensation  for  that? 

A.  She  did  not.  In  fact,  on  those  days  she  accom- 
panied me  I  bought  her  lunch  for  her  and  never 
charged  the  Trust  for  it. 

Q.  You  are  familiar,  I  am  sure,  Mr.  Richman, 
with  the  trust  deed  on  the  Oliver  Cromwell  upon 
which  monthly  payments  were  made?  Are  you  fa- 
miliar with  that  trust  deed? 

A.     I  know  there  was  such  a  trust  deed. 
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Q.  During  your  regime  as  trustee  you  made  pay- 
ments on  accounts  of  that  trust  deed,  did  you  not? 

A.    I  did. 

Q.  When  did  those  payments  fall  due,  Mr.  Rich- 
man'?  A.     1st  of  the  month. 

Q.  Did  you  ever  make  any  payments  on  accounts 
of  that  trust  deed  before  the  1st  of  the  month? 

A.  The  records  would  be  the  best  evidence  of 
that.  My  recollection  is  on  a  few  occasions  I  did, 
but  generally  they  were  made  between  the  1st  and 
the  5th  of  the  month.  The  [323]  reason  for  that 
being  the  payroll  was  generally  dated  the  last  day 
of  the  month  and  was  gotten  out  on  the  1st  day  of 
the  succeeding  month. 

As  soon  as  the  payroll  was  out  of  the  way,  why, 
then  we  could  proceed  to  date  the  date  of  the  checks 
for  the  month  and  it  would  be  around  sometime 
from  the  2nd  to  the  5th,  generally. 

Q.  You  recollect,  do  you  not,  Mr.  Richman,  that 
Mr.  Hallberg  and  I  came  to  your  offices  on  or  about 
December  3rd  and  you  were  kind  enough  to  spend 
several  hours  with  us,  in  connection  with  Mr.  Har- 
rison, whom  I  think  was  present,  too,  explaining  the 
nature  of  the  assets  and  properties,  some  of  the 
problems  connected  with  their  management?  You 
recall  that  conversation,  do  you  not? 

A.  I  do.  I  am  not  too  sure  of  the  date,  but  it 
was  in  that  time. 

Q.  You  recollect  that  you  told  us  that  you  would 
turn  over  as  promptly  as  you  could  all  of  the  files. 
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the  trust  deeds  and  original  papers  which  you  had 

in  your  possession  pertaining  to  the  Trust. 

A.    I  did. 

Q.  You  turned  over  those  files,  for  the  most 
part,  in  December  of  1953,  is  that  not  true? 

A.  Mr.  Hallberg  was  desirous  of  obtaining  the 
papers.  My  recollection  is  that  on  the  day  you  were 
there  that  he  [324]  took  out  the  envelopes  repre- 
senting the  title  instnmients  covering  the  properties 
and  signed  a  receipt  that  day. 

The  next  day  I  drew  up  the  set  of  the  current 
working  files.  And  then  on  Saturday  the  5th  of  De- 
cember, Mr.  Hallberg  came  down  and  picked  up  the 
current  files.  They  were  in  one  filing  case  of  mine, 
which  I  loaned  to  Mr.  Hallberg,  to  keep  them  in, 
to  use  along  with  a  key  to  it.  I  might  add  the  filing 
case  has  been  returned,  but  the  key  has  not  been 
returned  yet. 

About  two  weeks  later,  on  a  Friday,  Mr.  Hallberg 
called  me  and  v/anted  to  know  if  he  could  pick  up 
the  old  files — we  will  call  them  dead  files — of  trans- 
actions that  had  been  closed  of  Richman  Trust,  and 
wanted  to  pick  them  up  on  a  Saturday. 

I  informed  him  that  it  would  take  some  time  to 
draw  the  receipt.  He  suggested  that  he  would  send 
Mr.  Harrison  down. 

At  that  time  I  had  not  been  able  to  replace  my 
secretary-bookkeeper,  and  I  had  no  one  in  the  office. 
He  suggested  that  he  send  Mr.  Harrison  down  early 
Saturday  morning  to  work  on  the  receipts,  and  have 
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the  receipts  ready  by  the  time  he  got  in  from  Coro- 
na del  Mar,  which  was  done. 

They  were  worked  up  and  he  receipted  for  them 
on  Saturday,  I  believe,  the  18th,  or  sometime  in 
there,  of  December;  whenever  it  was  a  Saturday. 
He  had  me  down  working  on  a  Saturday.  [325] 

I  told  him  I  didn't  particularly  want  to  do  it.  It 
was  near  Christmastime  and  I  was  busy,  but  he 
said  that  he  wanted  the  records  so  that  he  couldn't 
be  criticized  by  the  court  and  he  had  better  pick 
them  up  on  Saturday.  I  didn't  know  that  he  was 
working  for  the  County  of  Orange  and  that  was  his 
only  free  time  at  that  time. 

Mr.  Whyte:  I  move  that  be  stricken  as  not  re- 
sponsive to  the  question,  the  last  sentence. 

The  Court:     Motion  granted. 

The  Witness:  He  took  out  the  files.  I  told  him 
when  they  went  out  that  I  thought  I  had  turned 
over  everything  to  him,  that  the  matter  had  been 
involved  in  litigation  for  almost  two  years  and  the 
files  had  been  up  in  court  and  opened  up,  and  were 
here  and  there,  but  to  the  best  of  my  knowledge  I 
turned  everything  over  to  him. 

But  that  if  I  found  anything  else  at  any  time  in 
the  future,  that  I  would  immediately  transmit  them 
to  you.  So  he  loaded  them  in  the  car  and  drove 
away. 

Q.  (By  Mr.  Whyte)  :  Sometime  in  January  or 
February  you  found  the  file  in  your  office  with 
respect  to  the  parapet  at  the  Oliver  Cromwell,  did 
you,  Mr.  Richman? 
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A.  I  don't  want  to  use  the  word  ''file."  The  cor- 
respondence regarding  the  Oliver — or,  the  parapet 
at  the  Canterbury  was  only  about  four  or  five  let- 
ters. They  were  lying  on  top  of  my  desk  in  a  stack 
that,  for  my  purposes,  I  [326]  label  in  my  mind  as 
current,  but  not  pressing,  awaiting  future  corre- 
spondence before  action  has  to  be  taken. 

I  didn't  want  to  send  that  document  and  other 
documents  like  it  back  to  my  filing  system,  to  be 
put  in  a  file  in  a  cabinet  and  be  lost  and  forgotten 
about.  So  they  are  kept  on  top  of  my  desk. 

Whenever  it  was,  and  I  think  it  was  the  latter 
X)art  of — I  was  awaiting  a  further  letter  from  the 
Building  and  Safety  Department.  This  pile  stays 
on  top  of  my  desk  and  it  is  never  touched.  What- 
ever the  date  of  the  letter  was,  that  was  received 
from  the  Building  Department,  I  immediately  dug 
out  the  other  papers  and  clipped  them  together  and 
wrote  the  letter  and  sent  them  out  to  Mr.  Hallberg ; 
whatever  the  date  was. 

But  there  was  only  about  five  or  six  letters  in  the 
matter.  It  was  not  a  regular  Manila  file,  such  as 
the  other  files  were,  as  he  had  picked  up  pre- 
viously, and  was  never  kept  in  the  filing  cases. 

Q.  I  believe  you  told  us  previously  that  your 
compensation  as  the  operating  head  of  the  assets 
and  properties  constituting  the  former  Richman 
Trust  amounted  to  ten  per  cent  of  the  gross  re- 
ceipts. Does  that  include  legal  services  which  you 
performed  for  the  former  Richman  Trust? 

A.    Yes. 
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Q.  By  that  do  yon  mean  that  any  legal  services 
which  [327]  you  performed  for  the  Trust  were  in- 
cluded within  the  ten  per  cent  gross  receipts  which 
you  received?  A.    Yes. 

Q.  You  made  no  further  charge  of  any  kind  for 
your  legal  services,  in  connection  with  the  admin- 
istration of  the  affairs  of  the  former  Richman 
Trust?  A.     That  is  correct. 

Mr.  Whyte:  No  further  examination  at  this 
time,  your  Honor.  *****  [328] 

Los  Angeles,  Monday,  May  17,  1954,  1:30  p.m. 

The  Court:  We  will  have  to  take  one  or  two 
interruptions,  which  I  don't  think  will  be  very  long 
this  afternoon,  but  we  will  have  to  do  it  in  order  to 
get  this  matter  done  today. 

You  may  proceed. 

Mr.  Whyte:  Inasmuch  as  Mrs.  Kennedy,  the 
former  manager  of  the  Western  Arms  Apartment 
Hotel,  will  not  be  here  until  2:00  o'clock,  I  will 
proceed  to  put  on  the  case  with  reference  to  fees  to 
the  attorneys  for  the  Receiver. 

In  that  connection  I  should  like  to  take  the  stand 
myself,  to  testify  briefly.  My  expert  witness  is  in 
Referee  Hunt's  courtroom  on  the  third  floor.  I  will 
request  one  of  my  clients  to  go  up  and  get  him  so 
that  no  time  will  be  lost. 

The  Court:  Well,  if  you  outline  what  you  have 
done,  the  court  is  always  supposed  to  be  a  judge 
of  the  fees.  You  can  call  an  expert  if  you  wish,  but 
I  am  going  to  fix  the  fees  in  accordance  with  the 
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work  you  have  done.  If  you  want  to  enumerate  that, 
I  think  it  will  suffice. 

Mr.  Whyte :  Whatever  your  Honor's  pleasure  is, 
I  wanted  to  build  a  record  here  which  would  be 
adequate,  for  all  purposes,  and  if  you  would  like 
to  have  the  expert  we  can  bring  him  down.  If  you 
prefer  not  to  have  him 

The  Court :  It  is  entirely  up  to  you,  whether  you 
want  [331]  to  have  him  or  not.  You  might  be  hap- 
pier in  your  own  mind  if  you  do. 

Mr.  Whyte:    Very  well. 

The  Court:  We  will  take  a  few  minutes  for  this 
other  case. 

(Other  court  matters  heard.) 

The  Court:    We  will  return  to  the  Tidwell  case. 

Mr.  Whyte :  I  would  like  to  call  myself  as  a  wit- 
ness, if  I  may  take  the  stand,  please. 

The  Court :     All  right. 

JOHN  WHYTE 

called  on  behalf  of  the  Receiver,  first  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

The  Clerk:     State  your  name,  please. 

The  Witness:  John  Whyte.  First,  I  had  better 
state,  for  the  record,  that  I  have  performed  each 
and  all  of  these  services  enmnerated  in  my  original 
**  Petition  for  Allowance  of  Fees  to  Attorneys  for 
Receiver"  filed  herein  on  March  18,  1954,  contained 
in  Paragraph  7  thereof. 
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That  Petition  has  been  verified  by  me  and  I  do 
hereby  affirm  that  I  have  performed  each  and  all 
of  those  services. 

I  further  affirm  that  my  partner,  Richard  Fitz- 
Patrick,  devoted  a  very  few  hours  to  this  matter. 
The  great  bulk  of  the  work  has  been  done  by  me, 
so  that  I  will  refer  to  myself  [332]  as  the  attorney 
for  the  Receiver. 

I  further  affirm  that  I  have  performed  each  and 
all  the  services  enumerated  in  Paragraph  3  of  the 
"Supplemental  Petition  for  Allowance  of  Fees  to 
Attorneys  for  Receiver",  filed  herein  on  the  first 
day  of  this  hearing. 

Those  two  Petitions  cover  a  period  during  which 
services  were  rendered  commencing  on  November 
30,  1953,  up  to  and  including  May  10,  1954,  which 
is  the  last  date  upon  which  services  were  performed, 
as  specified  in  the  Supplemental  Petition. 

It  is  further  my  testimony  that  on  May  11,  1954, 
I  performed  the  follomng  ser^dces,  to  which  I  de- 
voted a  total  of  five  hours: 

"Telephone  call  from  Hallberg  re  evidence  to  be 
presented  at  hearing  on  May  12th.  Figuring  out 
breakdown  of  hours  of  attorney's  time  for  inclu- 
sion in  Supplemental  Petition  for  fees  to  attorneys 
for  Receiver. 

' '  Studying  Hallberg's  deposition.  Conference  with 
Jefferson  Mann,  in  preparation  for  his  direct  testi- 
mony as  to  reasonable  value  of  Hallberg's  services. 

"Dictating    and    revising    draft    of    hypothetical 
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question  for  Mr.  Mann,  the  expert  witness,  as  to 

the  value  of  the  Receiver's  services." 

As  the  court  knows,  I  have  been  engaged  in  de- 
fending the  [333]  Receiver  against  the  objections 
filed  herein  by  defendant  Richman  to  the  Receiver's 
Report  and  Petition  for  fees  during  the  course  of 
this  hearing,  which  has  continued  for,  between  two 
and  three  full  court  days. 

I  wish  to  testify  further  concerning  the  follow- 
ing matters: 

Contrary  to  the  Receiver's  possible  misapprehen- 
sion, I  was  not  advised  of  the  January  13,  1954 
notice,  warning  notice,  received  with  reference  to 
smoke  issuing  from  the  Oliver  Cromwell. 

With  regard  to  the  conversation 

Mr.  Enright:  Just  a  moment.  I  move  to  strike 
the  witness'  statement  this  was  a  warning  notice. 
It  was,  in  fact,  a  citation  from  the  Authority. 

The  Witness:  I  will  let  the  document  speak  for 
itself. 

Mr.  Enright:  Then  I  move  to  strike  your  words 
as  a  conclusion  on  your  part. 

The  Court:  The  words  "warning  notice"  will 
be  stricken. 

The  Witness:  May  the  record  show  I  am  refer- 
ring to  the  notice  dated  January  13,  1954? 

The  Court:    Is  it  in  evidence? 

The  Witness:  I  am  not  sure.  Do  you  have  the 
file,  Mr.  Richman? 

Mr.  Enright:  Yes,  it  is  here.  No  objection  to 
reading  it  in  the  record  or  using  it  as  an  exhibit. 
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The  Witness:  Merely  that  it  specifies  what  this 
document  [334]  is.  It  is  a  notice  dated  January  13, 
1954,  directed  to  the  Oliver  Cromwell  Apartment 
Hotel: 

"You  are  hereby  charged  with  violating  Section 
24242  of  the  Health  &  Safety  Code  of  the  State  of 
California  by  discharging  smoke  in  excess  of  that 
allowed  from  chute  fed  incinerator." 

Perhaps  before  I  forget  it,  this  would  be  a  good 
time  for  me  to  offer  in  evidence  the  whole  of  my 
deposition,  which  has  been  taken  in  this  cause. 

Mr.  Enright:  To  which  objection  is  made  on  the 
ground  the  witness  is  here  available  to  testify.  The 
deposition  was  merely  taken  as  an  aid  in  discov- 
ery. He  can  testify. 

The  Court:  I  think  under  Rule  26  it  is  admis- 
sible, isn't  it,  Mr.  Enright^ 

Mr.  Enright:  I  suppose  within  the  discretion 
of  the  court.  But  I  think  it  is  perfectly  clear  that 
this  witness,  being  an  attorney  at  law,  should  be 
able  to  testify  as  to  what  services  he  rendered. 

The  Court:  Well,  we  will  look  primarily  to  his 
deposition.  The  Rule  allows  the  testimony  in.  Hence 
it  is  admitted. 

The  Witness:  With  reference  to  the  conversa- 
tion had  with  Judge  Tolin  on  the  evening  of  March 
7th,  that  being  a  Sunday,  March  7,  1954,  I  can  state 
the  following: 

I  was  present  in  Mr.  Hallberg's  home  at  Corona 
Del  Mar.  After  dinner  Mr.  and  Mrs.  Hallberg  and 
myself    discussed    the    [335]    problem    which    had 
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arisen  in  regard  to  services  rendered  or  materials 
delivered  to  the  receivership  during  the  month  of 
February  1954,  where  the  creditors'  bills  or  state- 
ments were  not  received  until  after  March  1.  We 
were  concerned  as  to  whether  or  not  those  bills 
should  be  paid  following  March  1,  when  the  Order 
entered  by  this  court  on  February  28th  had  pur- 
ported to  terminate  the  Receiver's  active  duties 
of  management  as  of  5:00  o'clock  p.m.  on  Febru- 
ary 28th. 

Mr.  Hallberg  telephoned  Judge  Tolin  in  my  pres- 
ence and  put  the  problem  to  him.  I  then  came  on 
the  phone. 

I  mentioned  to  Judge  Tolin  that  we  had  this 
problem  concerning  bills  covering  materials  fur- 
nished or  services  performed  during  February  of 
1954,  where  the  actual  statement  was  not  received 
until  on  or  after  March  1. 

I  explained  that  I  had  contacted  the  attorneys 
for  the  plaintiff  and  the  defendant,  and  that  Mr. 
Eiirigiit  was  opposed  to  the  Receiver  paying  those 
bills,  and  that  Mr.  Camusi  was  agreeable  that  they 
should  be  paid  by  the  Receiver. 

Judge  Tolin  then  and  there  instructed  me  to  pay 
those  bills,  that  is,  that  the  Receiver  should  pay 
those  bills  and  those  payments  are  evidenced  by  the 
schedule  which  is  attached  to  the  Receiver's  report 
herein. 

I  further  desire  to  testify  concerning  the  in- 
ability of  Air  Pollution  Control,  Inc.  to  install  the 
incinerator   equipment   at  the   incinerators   at   the 
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Oliver  Cromwell  and  the  [336]  Canterbury  Apart- 
ment Hotels. 

Mr.  Enright:  May  I  move  to  strike  the  word 
"inability"  and  may  I  request  that  the  witness  tes- 
tify only  to  those  matters  he  knows  of  his  own 
knowledge,  rather  than  hearsay? 

The  Court:    Motion  granted. 

The  Witness:  I  note  from  my  time  slip  of  Feb- 
ruary 3,  1954,  that  I  made  a  notation  of  a  telephone 
conversation  with  Mr.  Tow  of  Air  Pollution  Con- 
trol District  re  conference  with  City  Attorney  and 
inability  of  Oxyaire  to  perform  their  contract  at 
Canterbury. 

Mr.  Enright:  I  move  to  strike  the  statement 
and  the  notation  as  being  hearsay.  So  far  as  Rich- 
man  is  concerned,  it  all  arose  after  the  criminal 
citation. 

The  Court:    May  I  have  it  read,  please? 

(The  answer  was  read.) 

The  Court:    Motion  denied. 

The  Witness:  In  that  connection  I  recall  that  I 
had  a  telephone  conversation  with  Mr.  Manalis  on 
or  about  that  date,  during  which  I  was  advised 

Mr.  Enright:  Just  a  moment.  I  object  to  what 
he  was  advised  as  being  oral  hearsay.  If  the  mere 
fact  he  spent  his  time  in  having  a  conversation 
may  be  a  basis  for  compensation,  that  is  one  thing, 
but  ^Yhat  Mr.  Manalis  told  him  is  certainly  hearsay. 

The  Court:  It  certainly  would  be  hearsay  on  es- 
tablishing [337]  the  fact.  It  would  not  be  hearsay 
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on  establishing  the  quality  of  conversation  had  be- 
tween the  two.  Objection  overruled. 

Mr.  Enright:  "Quality"  did  I  hear  your  Honor 
say? 

The  Court:  Yes.  I  mean  the  kind  and  type  of 
thing  mth  which  he  was  called  upon  to  deal  as  an 
attorney. 

Mr.  Enright:     Very  well. 

The  Court:  I  am  not  appraising  it  as  to  good, 
bad  or  poor. 

The  Witness:  Mr.  Manalis  stated,  in  substance, 
that  a  particular  metal  used  in  the  dampers,  which 
were  to  be  installed  in  the  incinerators  at  the  Oliver 
Cromwell  and  Canterbury,  was  in  short  supply. 
That  they  did  not  have  enough  of  that  metal  to  put 
in  the  incinerator  equipment  promptly. 

A¥ith  that  in  mind,  I  called  Mr.  Tow,  as  I  have 
so  stated,  from  the  reference  to  my  time  sheet. 

Mr.  Tow  asked  me  to  write  him  a  letter,  he  being 

— Mr.  Tow  telling  me  he  was  concerned  about  the 
possibility  that  Oxyaire  might  not  be  able  to  get 
this  incinerator  equipment  installed  properly. 

I  then  wrote  a  letter  to  Mr.  Tow  dated  Febru- 
ary 4,  1954,  if  counsel  would  like  to  see  it. 

Mr.  Enright:    I  have  seen  it.  Go  ahead. 

The  Witness:  Perhaps  the  easiest  way  would 
be  to  read  it  into  the  record,  since  I  have  only  my 
of&ce  copy.  It  is  [338]  dated  February  4,  1954. 
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''Air  Pollution  Control  District,  5201  South  San 
Pedro,  Vernon,  California 

"Attention  Mr.  Tow 

''Gentlemen: 

"Following  my  telephone  conversation  with  your 
Mr.  Tow  yesterday  afternoon  regarding  the  installa- 
tion of  Oxyaire,  by  Oxyaire  of  smog  control  equip- 
ment in  incinerators  located  at  the  Oliver  Crom- 
well Apartment  Hotel,  418  South  Normandie,  Los 
Angeles,  and  the  Canterbury  Apartment  Hotel, 
1746  Cherokee,  Hollywood,  I  discussed  the  matter 
over  the  telephone  with  Mr.  Manalis,  one  of  the  of- 
ficers of  the  Oxyaire. 

"Mr.  Manalis  informed  me  that  his  company  had 
not  on  hand  sufficient  material  to  install  such  in- 
cinerator equipment,  which  is  in  somewhat  short 
supply  throughout  the  country.  Mr.  Manalis  fur- 
ther stated  that  his  company  would  commence  the 
work  of  installment  at  the  Oliver  Cromwell  on 
Monday  morning,  February  8th,  and  the  Canter- 
bury a  few  days  later.  He  estimated  it  would  take 
two  to  three  weeks  to  complete  the  installation. 

"I  trust  this  information  will  be  helpful  to  you. 

"Yours  truly, 

"John  Whyte,  Attorney  for  Roy  E.  Hall- 
berg,  Receiver  for  Assets  of  the  former 
Richman  Trust."   [339] 

That  information  from  Mr.  Manalis,  that  there 
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was  now  on  hand  sufficient  material  of  this  heat 
resistant  type  metal  to  make  the  installation,  re- 
flected a  change  in  his  statement  to  me,  which  was 
made  within  the  pre^i.ons  24  hours,  I  believe. 

Also,  in  reference  to  the  reason  why  the  Receiv- 
er's report  was  not  filed  within  the  normal  time — 
was  not  filed  as  soon  as  it  was  contemplated,  refer- 
ence to  my  time  slip  for  January  29,  1954,  states: 

"I  had  a  telephone  conversation  with  Judge  Tolin 
re   Receiver's   first   report.    The   judge   decided   to 

modify  Rule  18(b) " 

that  is,  the  local  rules.  Southern  District  of  Cali- 
fornia, 

" and  postpone  filing  report  until  March  20, 

1954,  so  that  it  might  cover  a  full  three-month  pe- 
riod." 

In  regard  to  the  date  upon  which  Mr.  Harrison 
was  discharged  from  the  Receiver's  employ,  this  tes- 
timony has  reference  to  the  statement  made  by  Mrs. 
Kennedy  that  she  talked  to  Mr.  Harrison  on  either 
the  17th  and  18th  or  the  18th  and  19th  of  February, 
and  was  informed  by  him  that  Mr.  Hallberg  could 
not  be  found. 

I  believe  Mrs.  Kennedy  stated  that  was  a  call  to 
the  office  at  the  Oliver  Cromwell,  where  she  reached 
Mr.  Harrison,  so  she  said. 

My  time  slip  for  February  12,  1954,  records  the 
following  notation:  [340] 

"Telephone  call  from  Harrison  re  his  discharge 
by  Hallberg.'^ 

You  may  cross  examine,  Mr.  Enright. 
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Cross  Examination 

Q.  (By  Mr.  Enright) :  Now,  with  reference  to 
Mrs.  Kennedy,  she  did  testify  she  called  the  office 
of  Mr.  Hallberg  at  the  Oliver  Cromwell,  didn't 
she?  A.     Yes,  I  so  understood  her. 

Q.  On  cross  examination  you  asked  the  leading 
question,  did  she  talk  to  Mr.  Harrison*?  She  an- 
swered she  thought  she  did,  is  that  right? 

A.  She  didn't  testify  she  thought  she  did.  She 
stated  i)ositively  she  did. 

Q.  The  man  at  the  office.  Will  you  refer  to  your 
time  sheets?  A.     (Witness  complies.) 

Q.     You  have  them  in  front  of  you? 

A.    I  do. 

Q.  You  are  seeking  compensation  for  having 
expended  approximately  93  hours,  that  is,  the  hours 
in  support  of  your  Petition,  original  Petition? 

A.  The  time  set  forth  in  the  original  Petition 
is  approximately  91  hours.  The  time  set  forth  in 
the  Supplemental  Petition,  with  reference  to  the 
services  performed  in  connection  [341]  with  the  ad- 
ministration of  the  business  and  affairs  of  the  for- 
mer Richman  Trust,  is  8.7  hours. 

Q.     Now,  as  I  understand  it 

A.  That  excludes  the  services  I  have  rendered 
in  connection  with  defending  the  Receiver  and  his 
attorneys  against  the  objections  filed  by  defendant 
Richman. 

Q.  As  I  understand  your  position,  it  is  this,  Mr. 
Whyte:  For  your  services  to  the  Receiver,  up  to 
the  time  you  filed  your  Petition,  you  have  approxi- 
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mately  92  hours  and  you  desire  to  be  paid  $3,000.00, 

is  that  right? 

A.  I  have  specified,  I  believe,  in  my  Petition,  my 
original  Petition  specified  a  figure  of  $3,000.00  for 
the  ordinary  legal  services  heretofore  necessarily 
performed  from  and  after  November  30,  1953,  to 
and  including  March  17,  1954,  together  with  such 
further  sum  as  the  court  may  in  its  discretion  de- 
termine to  be  a  reasonable  attorney's  fee  for  the 
ordinary  legal  services  performed  during  that  pe- 
riod. 

Q.  Will  you  please  answer  yes  or  no  ?  You  want 
$3,000.00  for  your  ordinary  services,  is  that  correct  ? 

A.     That  is  correct. 

Q.  And  you  want  an  additional  sum  to  be  fixed 
by  the  court  for  extraordinary  services'? 

A.  If  we  are  speaking  of  the  period  between 
November  30,  1953,  and  March  17,  1954,  I  do.  I 
think  the  service  rendered  in  connection  with  the 
defense  of  the  criminal  [342]  citation  in  re  smog 
matter  is  an  extraordinary  service. 

Q.  And  for  the  ordinary  services  you  would 
desire  to  be  paid  in  excess  of  $30.00  an  hour  for 
your  time  expended,  is  that  correct? 

A.  I  think  it  figures  out  to  just  about  $30.00 
per  hour. 

Q.  That  is,  90  into  $3,000.00,  it  is  more  than 
$30.00  an  hour. 

Now,  directing  your  attention  to  your  time  sheets, 
you  expended  2.1  hours  on  November  30th.  That  is 
before  your  appointment,  is  that  right? 
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A.    That  is  true. 

Q.  You  expended  six  hours  on  December  1st,  is 
that  correct 'F  A.     Correct. 

Q.     That  was  before  your  appointment? 

A.  Yes.  I  was  not  formally  appointed  until  the 
2nd. 

Q.  And  on  December  1st  you  feel  you  were 
rendering  legal  services  when  you  went  with  the 
Receiver  to  the  Union  Bank  and  visited  the  apart- 
ment houses? 

A.  I  do.  My  presence  at  the  Union  Bank — you 
are  asking  for  my  belief  and  my  opinion — my  pres- 
ence at  the  Union  Bank  w^as  necessitated  because 
we  had  a  legal  matter  of  transferring  the  old  ac- 
count in  Mr.  Richman 's  name  to  a  new  account  in 
Mr.  Hallberg's  name  as  Receiver.  [343] 

I,  in  fact,  wrote  out  for  the  bank  officials  exactly 
the  language  which  I  wanted  on  that  account. 

In  so  far  as  the  visits  to  the  a^Dartment  house 
managers  is  concerned,  Mr.  Hallberg  requested  I 
go  with  him,  meet  them  and  explain  the  change  in 
the  legal  situation  which  had  taken  place  as  a  re- 
sult of  his  appointment  as  Receiver. 

Q.  He  hadn't  been  yet  appointed,  had  he?  There 
had  been  no  order  appointing  him  yet? 

A.  The  order  appointing  Mr.  Hallberg  Receiver 
was  filed  herein  on  November  30th. 

Q.  That  is  the  decision  of  the  court  to  appoint, 
isn't  that  right,  Mr.  Whyte  ?  Could  you  answer  that 
yes  or  no? 

A.     If  I  may  refer  to  my  file,  please. 
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A.  My  office  file  contains  the  following  docu- 
ment: 

The  caption,  ''Order  Appointing  Receiver,"  with 
the  Clerk's  filing  stamp  November  30,  1953,  on  it. 

This  is  the  Order  whereby  Mr.  Hallberg  is  ap- 
pointed Receiver  of  all  the  real  and  personal  prop- 
erty constituting  the  former  Richman  Trust. 

Q.     Had  he  qualified  at  that  time? 
A.    I  beg  your  pardon? 

Q.  Had  he  qualified  and  filed  his  oath  on  De- 
cember 1st? 

A.  No,  I  do  not  think  his  bond  was  filed  until 
the  2nd  of  December.  [344] 

Q.  So  he  wasn't  qualified  to  act  until  his  bond 
had  been  filed  and  his  oath  had  been  filed,  isn't  that 
right,  Mr.  Whyte  ?  You  knew  that,  didn't  you  ? 

A.  I  can't  answer  that.  That  is  a  legal  conclu- 
sion, whether  he  was  qualified  to  act. 

Q.  Before  he  filed  his  oath  you  were  his  attor- 
ney and  participated  in  his  filing  his  oath  and  filing 
his  bond,  didn't  you? 

A.    Yes,  I  participated  in  filing  his  bond. 

Q.     That  was  on  December  2nd,  wasn't  it? 

A.    Yes. 

Q.  Before  you  had  done  that,  you  went  to  the 
apartment  houses  with  Mr.  Hallberg  and  legally 
advised  those  managers  to  turn  over  the  money  to 
Mr.  Hallberg,  didn't  you? 
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A.  In  only  one  instance  was  any  money  turned 
over  to  us. 

The  Court:  That  wasn't  the  question.  The  ques- 
tion was  whether  you  went  and  advised  managers 
to  turn  over  money? 

The  Witness:    I  believe  we  did. 

The  Court:  On  what  authority,  since  he  had  not 
qualified  as  Receiver*? 

The  Witness:  As  I  view  it  at  this  time,  I  think 
the  authority  was  probably  erroneous,  your  Honor. 

Q.  (By  Mr.  Enright)  :  You  want  to  be  paid  six 
hours  at  $30.00  an  hour  for  that  erroneous  advice, 
don't  you?  [345] 

A.  If  that  six  hours  is  erroneous  advice,  and 
bear  in  mind  some  of  that  six  hours  was  for  work 
performed  at  the  Union  Bank,  which  I  have  just 
mentioned,  then  the  court  is  at  liberty  to  disre- 
gard it. 

Q.  Now,  just  what  authority  did  you  have  to  go 
to  the  Union  Bank  or  Mr.  Hallberg  on  December 
1st  and  tell  the  Union  Bank 

The  Court:  He  has  answered  that  he  didn't 
have  any. 

Mr.  Enright:     Very  well,  then. 

Q.  (By  Mr.  Enright)  :  So  the  same  would  be 
true  about  your  services  at  Union  Bank  that  day? 

A.  May  I  explain  my  answer,  please?  We  were 
faced  with  the  practical  situation  that  there  were 
checks  which  had  been  written  by  Mr.  Richman, 
which  were  outstanding.  Some  distribution  had  to 
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be  made  of  the  bank  account  immediately,  in  order 

that  those  checks  could  be  handled. 

I  felt  that  that  account  matter  should  be  taken 
care  of  at  once,  and  I  would  do  it  again  if  I  were 
in  the  same  position. 

The  Court :  Wouldn't  it  be  better  to  rush  up  here 
with  the  bond  for  the  Receiver  and  get  him  quali- 
fied first? 

The  Witness:  We  had  a  little,  difficulty  getting 
the  bond,  your  Honor.  There  were  several  conver- 
sations with  the — if  you  will  permit  me  to  get  my 
time  slips 

Q.  (By  Mr.  Enright) :  Please  read  your  time 
slip  of  December  2nd  about  getting  qualified.  [346] 

A.  I  will  be  glad  to.  The  time  slip  for  Decem- 
ber 2nd — this  is  Mr.  FitzPatrick's  time  slip — ''Hall- 
berg  came  in  at  9:00  a.m.  re  his  bond  as  Receiver. 
I  telephoned  Hecht  at  F  &  D.  He  said  that  he  had 
been  asked  last  night  by  Richman  to  put  up  a 
supersedeas  bond  on  appeal.  That  if  a  writ  of 
supersedeas  were  issued  we  might  not  be  able  to 
collect  the  premium  on  our  bonds  out  of  the  assets 
of  the  receivership. 

''He  therefore  wanted  to  wait  imtil  the  issuance 
of  the  bond,  to  see  if  a  supersedeas  were  issued.  I 
reported  this  to  Mr.  Hallberg.  We  agreed  to  wait 
one  hour. 

"After  a  while  Hallberg  suggested  that  he  talk 
to  Judge  Tolin's  secretary.  He  called  her,  but  got 
Judge  Tolin,  who  said  to  get  the  bond  in  right 
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away  and  lie  would  see  that  the  premium  was  paid 

out  of  the  receivership  assets. 

"I  phoned  Hecht  and  told  him  that  if  he  weren't 
able  to  issue  the  bond  we  would  get  it  elsewhere. 
He  then  asked  if  it  was  O.K.  for  him  to  telephone 
Judge  Tolin  and  I  said  yes. 

"He  called  back  in  a  few  minutes  and  said  he 
would  issue  the  bond.  I  gave  him  the  title  of  the 
court  and  cause,  and  Hallberg  went  over  to  his 
office  to  get  the  bond.  Whyte  came  in  and  I  re- 
ported to  him  what  had  happened." 

Q.  That  is  the  services  rendered  that  day,  is  that 
correct,  by  your  associate,  Mr.  FitzPatrick*? 

A.    Yes.  [347] 

Q.  Now,  concerning  your  extraordinary  fees  that 
you  desire  to  be  paid,  will  you  refer  to  your  De- 
cember 27th  time  sheet?  A.     Gladly. 

Q.  You  spent  .3  of  an  hour  on  that  day,  did  you 
not?  A.     I  did. 

Q.  And  the  .3  of  an  hour  was  expended  upon 
the  smog  control  contracts  that  later  resulted  in 
the  criminal  citation,  isn't  that  right? 

A.  My  sheet  shows,  ''Examination  of  files  with 
reference  to  installation  of  incinerator  equipment 
for  Canterbury  and  Oliver  Cromwell  and  liability 
of  Receiver  to  carry  out  contracts  for  such  in- 
stallation." 

Q.  You  advised  Mr.  Hallberg  that  he  should 
carry  out  the  contract  as  a  result  of  your  having 
expended  that  .3  of  an  hour? 

A.    I  did,  sir.  I  advised  him  the  contracts  were 
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valid  and  binding,  that  they  should  be  carried  out. 
That  the  balance  of  the  purchase  price,  which  I 
think  was  90  per  cent,  was  not  to  be  paid  until 
after  the  installation  had  been  performed  and  work 
approved  by  the  Air  Pollution  Control  District. 

Q.  Then  you  wrote  a  letter  of  transmittal  on 
December  31st,  transmitting  the  smog  control  file 
back  to  Mr.  Hallberg?  That  is  all  there  in  the 
letter,  isn't  it? 

A.    My  office  copy  is  dated  December  30,  1953, 
addressed   [348]   to  Mr.  Roy  E.   Hallberg  at  the 
Oliver  Cromwell  Apaii:ment  Hotel. 
''Dear  Roy: 

"I  am  returning  herewith  the  files  covering  the 
installation  of  incinerator  equipment  at  both  the 
Canterbury  and  the  Oliver  Cromwell  apartment 
buildings." 

Q.  The  next  event,  so  far  as  your  rendering  ex- 
traordinary ser^dces,  was  on  January  27,  1954,  you 
received  a  telephone  call  from  Mr.  Harrison  or 
someone  that  the  citation,  the  criminal  complaint 
had  been  filed  January  27th? 

A.     I  believe  that  is  correct,  Mr.  Enright. 

Q.  That  was  .2  of  an  hour  on  that  criminal 
citation  and  other  matters  on  that  date,  isn't  that 
right? 

A.  Yes.  My  time  slips  for  January  27th  show 
.2  of  an  hour,  "Telephone  call  from  Harrison  re 
problems  involved  in  preparing  Receiver's  first  re- 
port. Also  criminal  citation  for  alleged  violation  of 
smog  regulations." 
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Q.  It  wasn't  until  January  29tli  that  you  phoned 
Mr.  Richman  that  he  was  named  as  a  defendant  in 
that  criminal  complaint,  was  it? 

A.  I  don't  believe  I  knew  on  the  27th  that  Mr. 
Richman  was  a  defendant  in  the  criminal  complaint. 

Q.     But  you  did  phone  him  on  the  29th'? 

A.  I  phoned  his  office  and  left  word  at  some 
time  between  4:30  and  5:00  o'clock  in  the  after- 
noon. [349] 

Q.  On  February  1st  you  appeared  in  criminal 
court  and  expended  2.6  hours  in  handling  that  ap- 
pearance, plus  other  matters,  is  that  right*? 

A.  I  expended  2.6  hours  on  February  1st  on  a 
number  of  matters. 

Q.  Among  the  number  of  matters  you  attended 
to  was  this  citation  of  this  return  of  the  criminal 
complaint  ? 

A.  Yes.  I  made  an  appearance  in  Department 
30- A,  Los  Angeles  Municipal  Court,  in  re  arraign- 
ment City  of  Los  Angeles  vs.  Richman  and  Mc- 
Connell. 

Q.     The  total  time  expended  was  2.6  hours'? 

A.  For  that  and  a  number  of  other  matters 
which,  I  suppose,  I  had  better  read  into  the  record. 

Q.  All  right.  Go  ahead  and  read  from  the  time 
sheet  for  that  day. 

A.  The  appearance  in  Department  30- A  I  have 
already  noted.  The  matter  was  set  over  until  Feb- 
ruary 23rd  at  9:30  a.m. 

'*  Conference  with  Mr.  Tow  of  Air  Pollution  Con- 
trol re  case.  Telephone  call  to  Harrison  urging  him 
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to  see  that  Oxyaire  gets  to  work  immediately  on 

installation  of  smog  control  equipment. 

''Telephone  from  Mrs.  Hallberg  re  result  of 
court  hearing.  Dictating  draft  of  first  report  of 
Receiver  and  Petition  for  Instructions  and  revising 
the  same."  [350] 

The  Court:  Before  we  proceed  further,  I  have 
a  note  that  Mr.  Laugharn,  who  has  been  sitting 
here  for  some  15  minutes,  has  come  in  from  an- 
other court  to  which  he  wishes  to  return,  and  he  is 
a  witness  here. 

Will  it  be  agreeable  with  whoever  wishes  to  call 
him,  to  call  him  now*?  We  can  suspend  Mr.  Whyte 's 
further  examination  until  after  that  is  done. 

Mr.  Enright:    So  far  as  I  am  concerned,  yes,  sir. 

The   Witness:     Thank  you. 

(Witness  temporarily  excused.) 

HUBERT  F.  LAUaHARN 

called  on  behalf  of  the  Receiver,  first  being  duly 
sworn,  testified  as  follows: 

The  Clerk:     State  your  full  name,  please *? 

The  Witness:     Hubert  F.  Laugharn. 

Direct  Examination 

Q.  (By  Mr.  Whyte)  :  Where  do  you  reside,  Mr. 
Laugharn  ? 

A.  620  South  Irving  Boulevard,  Los  Angeles, 
California. 

Q.     What  is  your  profession,  sir? 

A.    Attorney-at-law. 


660       Frederick  I.  Ricliman,  Etc.,  et  al.,  vs. 

(Testimony  of  Hubert  F.  Laugliarn.) 

Q.    What  is  the  name  of  your  firm*? 

A.     Craig,  Weller  &  Laugharn. 

Q.     What  is  your  office  address? 

Mr.  Enright:  I  offer  the  stipulation  that  Mr. 
Laugharn  [351]  has  practiced  law  in  this  commun- 
ity for  a  great  period  of  time.  He  specializes,  I 
think,  in  bankruptcy,  if  that  will  be  of  any  help, 
and  the  general  practice  of  law. 

Mr.  Whyte:  I  appreciate  your  oifer  to  stipu- 
late to  the  qualifications  of  the  witness,  but  I  will 
ask  a  few  questions,  if  I  may. 

Q.  (By  Mr.  AVhyte)  :  Where  was  your  office 
located?  A.    Where  is  it  now  located? 

Q.    Yes. 

A.  817,  111  West  Seventh  Street  Building,  Los 
Angeles. 

Q.  In  what  year  were  you  admitted  to  the  bar 
in  California?  A.     1923. 

Q.  Have  you  practiced  law  continuously  since 
that  date?  A.     No,  I  haven't. 

Q.  For  what  period  of  time  did  you  have  other 
work  in  this  area? 

A.  From  1941  to  1948  I  was  Referee  in  bank- 
ruptcy. 

Q.  Were  you  appointed  Referee  in  bankruptcy 
by  the  judges  of  this  United  States  District  Coui^t 
for  the  Southern  District  of  California? 

A.    Yes,  I  was. 

Q.  In  what  specialty  have  you  engaged  in  the 
practice  of  law,  if  any? 

A.    Well,  I  would  say  that  it  has  been  commor- 
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cial  law,  [352]  bankruptcy,  liquidation,  out  of  court 
settlement  of  creditor  and  debtor  problems.  I  think 
that  probably  would  describe  it. 

The  Court:  Mr.  Laugharn,  Mr.  Enright  is  hav- 
ing trouble  hearing  you. 

The  Witness:    I  am  sorry. 

The  Court:  This  is  a  much  larger  courtroom 
than  the  one  you  have  upstairs.  It  is  kind  of  hard 
to  hear. 

The  Witness:  I  am  sorry.  I  would  say  it  was  a 
genera],  what  you  would  call  a  firm  that  has  a  gen- 
eral practice,  probate,  commercial  law.  I  don't  know 
that  anyone  in  the  firm  has  ever  handled  a  crim- 
inal matter,  but  I  would  say  general  otherwise. 

Q.  (By  Mr.  Whyte) :  Have  you  ever  been  ap- 
pointed a  Receiver  in  any  court  action? 

A.  Yes,  I  have  been  Receiver  in  quite  a  few 
court  matters,  trustee. 

Q.  Have  you  been  appointed  a  Receiver  in  the 
Federal  District  Court? 

A.    Yes,  on  quite  a  few  occasions. 

Q.     Also  in  the  state  courts? 

A.     Yes,  on  a  number  of  occasions. 

Q.  Have  you  acted  as  an  attorney  for  a  Re- 
ceiver appointed  by  either  United  States  District 
Court  or  one  of  the  state  courts  in  California? 

A.    Yes,  upon  quite  a  niunber  of  occasions.  [353] 

Q.  I  direct  your  attention  to  the  petition,  "Peti- 
tion for  Allowance  of  Fees  to  Attorneys  for  Re- 
ceiver" filed  herein  March  18,  1954,  and  ask  you 
whether  or  not  you  have  examined  that  document? 
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A.     Yes,  I  have. 

Q.  I  further  call  your  attention  to  the  "Supple- 
mental Petition  for  Allowance  of  Fees  to  Attorneys 
for  Receiver"  filed  herein  on  or  about  the  first  day 
of  this  hearing,  and  ask  whether  you  have  exam- 
ined that  document?  A.    Yes,  I  have. 

Q.  I  direct  your  attention  to  a  copy  of  the  depo- 
sition of  John  Whyte  filed  herein,  and  ask  you 
whether  or  not  you  have  read  that  deposition? 

A.    Yes,  I  have. 

Q.     I  refer  you  to  documents  entitled 

A.     Just  a  minute.  Could  I  just 

Q.     Of  course,  Mr.  Laugharn. 

A.  Yes.  I  knew  the  deposition  I  read  had  a 
number  of  corrections  in  it  and  I  notice  some  of 
them  here  in  pen  and  ink. 

Q.  I  direct  your  attention  to  a  document  filed 
herein  on  November  30,  1953,  entitled  "Order  Ap- 
pointing Receiver",  and  ask  whether  or  not  you 
could  recollect  having  read  that  document? 

A.    Yes,  I  read  this.  [354] 

Q.  I  call  your  attention  to  a  document  headed 
"Petition  for  Authority  to  Employ  Counsel"  filed 
herein  on  December  2,  1953,  and  ask  whether  or 
not  you  have  read  that  document? 

A.    Yes,  I  have. 

Q.  I  direct  your  attention  to  a  document  en- 
titled ''Petition  for  Authority  to  Pay  Christmas 
Bonuses"  filed  herein  on  December  18,  1953  and 
inquire  whether  or  not  you  have  read  that  docu- 
ment? A.     Yes,  I  have. 
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Q.  I  next  direct  your  attention  to  a  document 
entitled  ''Petition  for  Authority  to  Renovate  In- 
dividual Apartments  Located  in  Five  Apartment 
Houses  Included  Among  Assets  of  Former  Rich- 
man  Trust"  filed  herein — I  am  not  certain  of  the 
date — and  ask  whether  or  not  you  have  read  that 
document?  A.    Yes,  I  have. 

Q.  Next  I  call  your  attention  to  a  document  en- 
titled "Objections  and  Answer  to  Report  and  Peti- 
tions of  Receiver  and  his  Attorney  for  Fees"  filed 
herein  on  or  about  April  7,  1954,  and  ask  whether 
or  not  you  have  read  that  docmnent? 

A.    Yes,  I  have. 

Q.  Mr.  Laugharn,  please  assiune  the  following 
facts : 

John  Whyte,  the  attorney  for  the  Receiver,  has 
been  engaged  in  the  active  practice  of  the  law  in 
Los  Angeles,  California,  for  a  period  of  from  12 
to  13  years;  [355] 

For  10  years  he  was  associated  with  the  office 
of  O'Melveny  &  Myers,  one  of  the  leading  firms  of 
attorneys  in  this  city; 

On  or  about  December  1,  1953,  he  was  employed 
as  attorney  for  the  Receiver  herein  and  has  con- 
tinued at  all  times  to  represent  the  Receiver; 

The  Receiver  was  removed  from  his  active  du- 
ties of  management  of  the  business  and  affairs  of 
the  former  Richman  Trust  on  February  28,  1954; 

After  the  Receiver's  removal  on  that  date,  Mr. 
Whyte  prepared  the  Receiver's  Report  and  Petition 
for  Allowance  of  Fees,   and  in  addition  he  per- 
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formed  certain  necessary  services  after  February 
28,  1954,  in  connection  with  the  administration  of 
the  business  and   affairs  of  the   former  Richman 
Trust ; 

Assuming  further  that  Mr.  Whyte  performed  all 
or  substantially  all  of  the  services  specified  in  the 
Petition  and  Supplemental  Petition  for  Allowance 
of  Fees  for  Attorney  to  Receiver,  exclusive  of  serv- 
ices necessarily  rendered  by  him  in  defending  the 
Receiver  and  his  attorneys  against  objections  filed 
by  defendant  Richman  to  the  Report  and  Petition 
for  Fees  of  the  Receiver  and  his  Attorneys,  which 
said  services  were  performed  commencing  on  or 
about  December  1,  1953,  to  and  including  May  10, 
1954; 

The  time  devoted  by  Mr.  Whyte  to  the  rendition 
of  said  services,  excluding  services  rendered  in  de- 
fending the  [356]  Receiver  and  his  attorneys 
against  the  objections  raised  by  the  defendant  Rich- 
man  to  the  Report  and  Petition  for  Fees  of  the 
Receiver  and  his  attorneys,  has  been  approximately 
100  hours ; 

The  assets  of  the  former  Richman  Trust,  which 
has  been  administered  by  the  Receiver,  have  a  fair 
market  value  of  approximately  One  Million  Two 
Hundred  Thousand  Dollars; 

On  the  basis  of  these  facts,  what  is  your  opinion 
as  to  the  reasonable  value  of  such  services? 

A.  Well,  in  my  mind  I  have  di^dded  the  prob- 
lem into  two  parts. 

The  first  is  the  representation  of  the  Receiver 
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during  his  administration  and  up  and  through  the 
preparation  of  his  Report  and  the  presentation 
thereof  in  securing  the  discharge  of  the  Receiver 
in  the  normal  type  of  case.  The  period  involved 
was  approximately  three  months;  a  few  days  prob- 
ably short  of  that. 

Considering  the  size  of  the  problem,  the  size  of 
the  case,  the  extent  of  the  assets  to  be  administered, 
the  normal  problems  that  were  encountered,  it 
would  seem  to  me  that  a  compensation  of  $1,000.00 
a  month  would  not  be  excessive;  considering  all  of 
those  elements. 

Now,  the  rest  of  the  problem,  including  the  ob- 
jections to  the  Receiver's  Report  and  the  contended 
surcharges 

Q.  May  I  interrupt,  Mr.  Laugharn,  to  ask 
whether  I  [357]  might  put  a  further  hypothetical 
question  to  you  on  those  services,  and  then  let  you 
answer  that  just  as  you  see  fit.  A.     Yes. 

Q.  Please  assume  the  following  further  facts: 
After  the  Receiver  was  relieved  of  his  active  du- 
ties of  management  of  the  assets  of  the  former 
Richman  Trust  on  February  28,  1954,  the  defend- 
ant herein,  Frederick  I.  Richman,  filed  written  ob- 
jections on  or  about  April  7,  1954,  to  the  Report 
and  Petition  of  the  Receiver  and  his  attorneys  for 
these : 

Said  objections  contained  charges  that  the  Re- 
ceiver had  performed  his  services  herein  in  a  neg- 
ligent and  incompetent  manner  with  reference  to 
numerous  matters; 
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It  is  further  claimed  in  said  objections  that  by 
reason  of  improper  performance  of  his  duties  the 
Receiver  should  be  surcharged  in  an  amount  of 
approximately  Eight  Thousand  Dollars; 

John  Whyte,  the  attorney  for  the  Receiver,  has 
undertaken  the  latter 's  defense  against  each  and 
all  the  charges  against  the  Receiver  specified  in 
said  objections. 

In  that  connection  Mr.  Whyte  has  devoted  be- 
tween 16  and  17  hours  prior  to  the  commencement 
of  this  hearing  to  the  defense  of  the  Receiver 
against  the  charges  made  against  him,  as  set  forth 
in  the  objections  filed  herein  by  defendant  Rich- 
man; 

Such  hearing  has  continued  for  from  two  to  three 
full  court  days;  [358] 

On  the  basis  of  these  facts,  do  you  have  an  opin- 
ion as  to  the  reasonable  value  of  Mr.  Whyte's  serv- 
ices in  defending  the  Receiver  against  the  afore- 
mentioned objections  filed  to  the  Receiver's  Report 
and  Petition  for  a  Fee  herein? 

A.  Well,  assuming  the  elements  that  you  have 
given,  some  of  which  I  am  not  familiar  with,  the 
preparation,  but  assuming  that  amount  of  work 
was  necessary  and  assuming  the  disposition  of  the 
problem  did  require  three  court  days  before  the 
court,  it  would  seem  to  me  that — and  assuming  a 
fair  degree  of  success,  although  I  don't  know  that 
that  would  be  so  terribly  important  in  the  attor- 
nev's  time — I  would  sav  that  that  should  involve 
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another  amount  of  from  $350.00  to  possibly  $550.00 
or  $600.00. 
Mr.  Whyte:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Enright) :  Mr.  Laugharn,  I  would 
like  to  find  out  how  you  arrived  at  this  $350.00  to 
$550.00.  A.     Well, 

Q.    May  I  pursue  my  question? 

A.    How  I  arrived  at  it? 

Q.     May  I  pursue  my  question  a  little  more? 

A.     I  see. 

Q.     So  I  can  point  out  my  difficulty. 

A.    Excuse  me.  [359] 

Q.  As  I  recollect  your  answer,  you  said  that 
there  were  about  three  days  involved  on  the  hearing 
and,  secondly,  I  assume  you  took  into  considera- 
tion the  statement  by  Mr.  Whyte,  in  his  question, 
there  was  surcharges  of  $8,000.00.  Is  that  right  so 
far? 

A.  I  took  into  consideration  all  of  the  elements 
that  he  requested  me  to  take  into  consideration. 

Q.  And  then  you  ascertained  approximately 
three  days  and  arrived  at  the  conclusion  of  $350.00 
to  $550.00,  is  that  it? 

A.    Yes,  that  was  my  general  conclusion. 

Q.  So  that  would  be  at  the  rate,  for  three  days 
at  $350.00,  a  little  over  a  hundred? 

A.  I  was  figuring  about  four  hours  before  the 
court  a  day  on  that  basis. 

Q.     That  would  be  12  hours  altogether  for  the 
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three  days.  Now,  the  thousand  dollars  a  month,  I 
take  it  you  fix  that  based  upon  the  fact  there  is 
$1,200,000.00  worth  of  assets? 

A.  That  is  one  of  the  elements  that  I  had  in 
mind. 

Mr.  Enright:    I  have  no  further  questions. 

Mr.  Whyte:    No  further  redirect. 

The  Witness:  I  know  both  of  the  gentlemen  in 
this  litigation,  if  the  court  please.  I  was  asked  to 
testify  and  felt  it  was  my  duty. 

The  Court:    You  don't  need  to  explain.  [360] 

Mr.  Whyte :    May  I  ask  one  more  question  ? 

The  Witness:     Yes,  sir. 

Redirect  Examination 

Q.  (By  Mr.  Whyte)  :  Did  I  imderstand  your 
answer  to  be  that  on  the  basis  of  three  full  court 
days  devoted  to  this  hearing,  that  you  felt  some- 
thing from  $350.00  to  $550.00  was  adequate  com- 
pensation ? 

A.     That  is  my  opinion,  yes,  sir. 

Q.  What  additional  compensation,  if  any,  do  you 
think  should  be  awarded  for  time  of  approximately 
16  to  17  hours  devoted  prior  to  the  hearing  to  the 
preparation  of  the  case  in  defending  the  Receiver 
against  those  objections? 

A.  I  included  that  period  of  preparation  in  my 
estimate. 

Mr.  Whyte :    Thank  you,  sir. 

Mr.  Enright:  It  would  be  a  total  of  16  plus  the 
12  hours  while  in  court,  is  that  right? 
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The  Witness:    Yes,  that  was  my  theory. 
Mr.  Enright:    28  hours.  That  is  all. 
(Witness  excused.)   [361] 

JOHN  WHYTE 

called  as  a  witness  on  behalf  of  the  Receiver,  hav- 
ing been  previously  duly  sv/orn,  resumed  the  stand 
and  testified  further  as  follows: 

Cross  Examination — (Continued) 

Q.  (By  Mr.  Enright) :  Now,  Mr.  Whyte,  you 
did  not  advise  Mr.  Hallberg  of  the  possibility  of 
there  being  criminal  citation  issued  in  the  event 
that  smog  contract  was  not  performed? 

A.     No,  I  don't  believe  that  I  did. 

Q.  I  got  the  impression  that  the  sole  reason  for 
not  filing  the  report  was  because  of  an  order  made 
by  this  court  on  January  29th,  according  to  your 
January  29th  notes,  isn't  that  right? 

A.  I  didn't  mean  to  convey  the  impression  that 
Avas  the  sole  reason. 

Q.  As  a  matter  of  fact,  you  spent  1.1  hours  on 
January  19th  counseling  with  Mr.  Harrison  or 
somebody  in  an  effort  to  prepare,  commence  to 
prepare  the  report,  in  accordance  with  the  court's 
ruling? 

A.    What  was  that  date  again,  Mr.  Enright? 

Q.     January  19th. 

A.  Yes,  I  spent  1.1  hours — no.  That  is  a  mis- 
take. My  time  slip  for  January  19th  shows  1.1 
hours  preparing  first  report  of  Receiver  and  peti- 
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Western  Arms,  Report  from  10-30-1953  to   11-30- 
1953",  and  I  will  ask  you  whether  you  can  identify 
that  document  1 

A.     This  is  the  monthly  report. 

Q.     Monthly  report  of  what,  Mrs.  Kennedy? 

A.     Of  the  rental. 

Q.  Are  those  reports  kept  in  the  regular  course 
of  business  at  the  Western  Arms  Apartment  House  ? 

A.    They  are. 

Q.    Is  that  in  your  handwriting,  Mrs.  Kennedy? 

A.     This  is. 

Q.  Those  reports  are  made  up  at  or  about  the 
same  time  as  the  transactions  reflected  thereon? 

A.  In  this  report,  it  is  made  at  the  end  of  the 
month  off  the  ledger. 

Q.  In  your  capacity  as  the  manager  of  the 
Western  Arms,  you  kept  these  reports  in  your 
custody  there  at  the  [361-D]  apartment? 

A.  I  kept  a  copy  of  these.  These  were  made  in 
duplicate. 

Mr.  Whyte:  I  am  going  to  offer  this  first  series 
of  white  sheets,  all  of  them  being  for  the  period 
of  10-30-53  to  11-30-53,  in  evidence  as  Receiver's 
Exhibit  next  in  order. 

The  Court:    Received. 

The  Clerk:    Receiver's  Exhibit  1. 

(The  docmnents  referred  to  were  marked  Re- 
ceiver's Exhibit  1  and  were  received  in  evi- 
dence.) 
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(Testimony  of  Maude  Kennedy.) 

Q.  (By  Mr.  Whyte) :  Directing  your  attention 
to  Receiver's  Exhibit  1,  I  am  going  to  put  some 
questions  to  you  with  regard  to  the  number  of  va- 
cancies at  the  Western  Arms  Apartment  Hotel  as 
of  November  30,  1953. 

First,  calling  your  attention  to  Room  102,  Apart- 
ment No.  102,  are  you  able  to  state  from  this  report 
whether  or  not  that  apartment  was  vacant  as  of 
the  close  of  November  1953? 

A.    Vacant  when? 

Q.    As  of  November  30,  1953. 

A.  Well,  I  wouldn't  know  without  looking  at  my 
ledger. 

Q.  Well,  there  is  a  column  on  this  report  headed 
^'Rental  Period"?  A.     That  is  right. 

Q.  And  underneath  it  is  a  column  ''From"  and 
a  second  [361-E]  column  "To  and  inch" 

A.     That  is  right. 

Q.  In  that  rental  period  column  for  Apartment 
102  the  "From"  is  November  1,  the  "To  and  incl." 
is  November  2. 

What  does  that  signify,  Mrs.  Kennedy? 

A.  This  is  right  here,  this  is  when  it  was  rented 
(indicating) . 

Q.     It  was  rented  on  November  1st? 

A.     That  is  right. 

Q.    What  happened  on  November  2nd? 

A.     Well,  that  must  be  a  mistake  in  there. 

Q.    Assuming 

A.     She  didn't  give  $40.00  a  dav  for  it. 
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Q.  What  does  the  notation  in  the  column  "To 
and  incl."  show? 

A.    Well,  it  shows  1  to  11-2. 

Q.    What  does  that  mean? 

A.  That  the  apartment  was  rented  from  the  1st 
of  November  to  the  2nd  of  November.  From  that 
you  would  think  so. 

Q.  Now,  if  the  apartment  during  the  period  of 
November  was  rented  only  from  the  1st  of  No- 
vember to  the  2nd  of  November,  was  the  apart- 
ment vacant  on  the  30th  of  November? 

A.    It  must  have  been,  if  it  is  from  the  1st. 

Q.  Next  directing  your  attention  to  Apartment 
No.  104,  [361-F]  again  looking  at  the  column 
headed  ''Rental  Period",  from  November  3rd 

A.     16. 

Q.  I  beg  your  pardon.  November  16,  "To  and 
incl."  November  17. 

A.  Not  including  17th.  That  was  rented  for  one 
night,  $3.00. 

Q.  Was  that  the  only  time  during  the  month  of 
November  when  Apartment  104  was  rented? 

A.     That  is  right. 

Q.     For  one  night?  A.    That  is  right. 

Q.  Next  directing  your  attention  to  Room  115, 
again  the  column  "Rental  Period",  the  sheet  shows 
from  11-20  "To  and  incl."  11-28. 

Does  that  correctly  state  the  period  during  that 
month  when  the  Apartment  115  was  rented? 

A.  Rented  for  $16.00  for  the  week.  That  is  what 
it  says. 
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Q.  And  the  rental  period  expired  on  November 
28th,  is  that  correct?  A.     That  is  right. 

Q.  Next,  calling  your  attention  to  Apartment 
204,  the  column  "Rental  period",  from  November 
14th  "To  and  inch"  November  21st.  [361-G] 

A.  That  wasn't  including  the  21st.  That  was  to 
noon  of  the  21st. 

Q.  Does  that  period  from  November  14th  to 
November  21st  specify  the  only  period  during  the 
month  of  November  '53  when  that  apartment  was 
rented  % 

A.  Well,  looking  at  your  next  month's  sheet, 
you  can  find  that  out. 

Q.  I  am  speaking  only  of  the  month  of  No- 
vember. 

A.     That  is  what  it  says,  that  is  right. 

Q.     Next,  Apartment  301 — we  will  skip  that. 

Apartment  404,  I  notice  that  there  is  a  blank  in 
the  column  "Rental  Period",  both  the  "From" 
and  ''To  and  inch"  What  does  that  mean? 

A.     That  means  it  wasn't  rented. 

Q.  Thank  you.  I  next  direct  your  attention  to 
a  series  of  white  sheets  bearing  the  heading  "Cash 
and  Western  Arms  Report  from  11-30-53  to  12- 
31-1953." 

With  reference  to  the  manner  in  which  those 
sheets  were  prepared,  would  your  answers  be  the 
same  as  to  these  sheets,  as  to  the  previous  sheets? 

A.     They  certainly  would. 

Mr.  Whyte:    I  offer  as  Receiver's  Exhibit  next 
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in  order  this  series  of  sheets  showing  the  report 

from  November  30,  1953,  to  December  31,  1953. 

The  Court:    Admitted.  [361-H] 

The  Clerk:    Receiver's  Exhibit  2. 

(The  documents  referred  to  were  marked 
Receiver's  Exhibit  2  and  were  received  in  evi- 
dence.) 
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(Testimony  of  Maude  Kennedy.) 

Q.  (By  Mr.  Whyte) :  Now,  directing  your  at- 
tention to  Receiver's  Exhibit  2,  I  am  going  to  put 
several  questions  to  you  with  reference  to  the  num- 
ber of  vacant  apartments  at  the  Western  Arms  as 
of  the  end  of  December  1953. 

First,  I  call  your  attention  to  Apartment  204, 
and  under  the  heading  ''Rental  Period",  from 
12-12  "To  and  incl."  12-13, 

A.     Rented  one  night  for  $4.00. 

Q.     During  the  month  of  December? 

A.     That  is  right. 

Q.  Apartment  304,  it  shows  in  the  "Rental  Pe- 
riod" column,  "From"  12-1  "To  and  incl."  12-15 

A.     To  12-15. 

Q.  Excuse  me.  Does  that  correctly  delineate  the 
period  during  the  month  of  December  when  that 
apartment  was  rented?  A.     That  is  right. 

Q.  I  will  ask  you  to  examine  this  sheet  for  De- 
cember and  see  if  you  can  tell  me  whether  any 
other  apartments  during  that  month  were  vacant 
as  of  the  end  of  the  month. 

A.    As  of  the  end  of  December? 

Q.     That  is  right. 

A.    404  was  vacant.    [361-1] 

Q.    May  I  look  at  that  with  you,  please? 

A.    Yes. 

Q.    404,  yes. 

A.     304  was  rented  for  two  weeks. 

Q.  304  is  the  one  which  you  just  mentioned  in 
your  previous  testimony? 

A.    304,  it  was  rented  for  two  weeks. 
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Mr.  Enright:  I  have  it  down  as  404,  and  301 
and  204.  This  is  304,  another  apartment,  now? 

The  Witness:     No,  304;  it  was  304. 

Mr.  Whyte :  The  witness  testified  as  to  204,  304, 
and  404. 

The  Witness:    Testified  as  to  what? 

Q.  (By  Mr.  Whyte) :  They  were  vacant  as  of 
the  end  of  the  month,  is  that  right? 

A.     When?  Where  is  it? 

Q.    Well,  let's  start  again. 

A.  204,  right  there  it  is  (indicating).  It  was 
only  rented  one  day. 

Q.     That  is  correct.  A.     One  night. 

Q.     That  is  what  you  originally  testified. 

A.     That  is  right. 

Q.    You  so  testified  with  respect  to  304. 

A.    304  was  rented  two  weeks.  [361-J] 

Q.    You  testified  with  respect  to  404? 

A.    That  was  vacant. 

Q.  Very  well.  Apart  from  those  three  individual 
apartments,  are  there  any  other  apartments  shown 
on  that  sheet  which  were  vacant  as  of  the  end  of 
December  1953? 

Mr.  Enright:  Well,  I  will  object.  The  record 
will  speak  for  itself,  as  to  what  it  shows. 

The  Court:    Objection  sustained. 

Mr.  Whyte:     Thank  you. 

Mr.  Enright :  It  also  shows  a  vacancy  there  dur- 
ing the  month,  two  weeks. 

The  Court :  Before  you  go  to  another  one,  T  will 
give  counsel  in  this  case  their  afternoon  recess  while 
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we  hear   a  motion   which   should   take   about  ten 

minutes. 

(Short  recess  taken.) 

Q.  (By  Mr.  Whyte)  :  Mrs.  Kennedy,  I  call  your 
attention  to  four  white  sheets  headed  ''Cash  Re- 
port" or  headed  "Cash " 

A.    Where  is  ''Cash"? 

Q.    Here  (indicating).  A.     Oh. 

Q.    ''from  January  1,  1954,  to  January  31, 

1954,"  with  the  penciled  notation  "W.A.",  and  ask 
you  if  you  identify  that  series  of  documents. 

A.     That  is  the  monthly  report. 

Q.  With  respect  to  the  makeup  of  that  report, 
would  [362]  your  answers  be  the  same  as  to  this, 
as  they  were  to  the  November  and  December  re- 
ports for  1953? 

A.     If  the  figures  show  the  same,  I  would. 

Q.  The  reports  were  prepared,  this  report  was 
prepared  in  the  same  fashion  as  the  December  and 
November  1953  reports?  A.     That  is  right. 

Mr.  Whyte:     Thank  you. 

I  offer  this  as  Receiver's  Exhibit  next  in  order. 

The  Court:     Admitted. 

The  Clerk:  It  will  be  Receiver's  Exhibit  3  in 
evidence. 

(The  document  referred  to  was  marked  Re- 
ceiver's Exhibit  3  and  was  received  in  evi- 
dence.) 
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(Testimony  of  Maude  Kennedy.) 

Q.  (By  Mr.  Whyte) :  Again  I  am  going  to  put 
several  questions  to  you  concerning  which  apart- 
ments were  vacant  as  of  the  close  of  January  1954. 

I  direct  your  attention  to  Apartment  No.  304 
here A.     No,  it  wasn't  rented. 

Q.     That  wasn't  rented? 

A.     That  is  right. 

Q.     Fine. 

A.     Or  it  would  have  been  on  there. 

Q.  And  Apartment  404,  are  you  able  to  state 
whether  that  was  rented  as  of  the  31st  of  January, 
1954? 

A.     That  was  rented  for  two  nights. 

Q.     From  when  to  when?  [363] 

A.     1-24  to  1-26. 

Q.  Will  you  examine  this  Exhibit  3  and  tell  me 
whether  any  other  apartments  were  vacant  as  of 
January  31,  1954,  besides  Apartment  No.  304  and 
Apartment  No.  404? 

A.  119  has — ^this  lady  didn't  check  in  imtil  the 
23rd  of  January.  119  was  vacant. 

Q.    Was  119  occupied  as  of  January  31,  1954? 

A.  No, — yes.  She  came  in  there  on  the  23rd  of 
January. 

Q.  And  she  remained  through  the  31st  of  Jan- 
uary? 

She  is  still  there.  But  we  always  have  better 
rentals  in  these  three  months. 

Mr.  Whyte:  I  am  going  to  ask  that  the  last 
answer  be  stricken  as  not  responsive  to  the  ques- 
tion. 
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The  Court:  Well,  it  isn't  responsive  to  the  ques- 
tion, but  it  was  a  statement  which  could  have  been 
made  in  response  to  a  question  which  could  have 
been  asked.  We  will  let  it  stand. 

Q.  (By  Mr.  Whyte) :  Any  other  apartments 
here  which  you  find  to  be  vacant  as  of  the  end  of 
January  1954?  A.     No;  three  of  them. 

Mr.  Whyte :    No  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Enright)  :  How  many  vacancies  do 
you  have  now,  Mrs.  Kennedy?  [364] 

Mr.  Whyte:  Objected  to  as  immaterial,  not 
within  the  time  of  the  receivership;  has  nothing  to 
do  with  this  case. 

The  Court:    Overruled. 

Mr.  Whyte:  And  if  she  knows,  no  foundation  is 
sho^vn  she  is  now  the  manager  of  this  apartment. 
She  is  not  testifying  from  any  reports.  She  is  testi- 
fying only  from  memory  and  no  longer  the  man- 
ager. 

The  Court:  Well,  she  was  the  manager  up  until 
the  close  of  business  on  the  15th,  as  I  understand 
it,  and  if  the  place  just  cleared  out  on  the  15th  it 
might  be  some  evidence  of  the  development  of  a  bad 
condition  there  which,  if  it  did  go  to  that  extreme, 
everyone  moved,  would  create  an  inference  there 
had  been  a  bad  period  of  management  immediately 
preceding. 

Your  client  hasn't  been  out  of  there  very  long. 
I  think  it  is  within  the  field  of  admissibility. 
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Q.     (By  Mr.  Enright) :     Tell  me,  did  they  re- 
lieve you  yet  as  manager  today? 
f   A.    No.    They   have    had    two    managers.    They 
didn't  stay.  I  am  still  there  packing. 

Q.    You  are  still  there?  A.    Yes. 

Q.  ISTow,  how  many  vacancies  did  they  have 
there  last  week  or  as  of  Saturday  night,  or  what- 
ever date  you  want  to  select?  [365] 

A.  Well,  it  was  around  15.  And  I  think  maybe 
17,  but  I  don't  want  to  say  for  sure. 

Q.  Did  you  ever  have  that  many  vacancies  when 
Mr.  Richman  was  managing  that  property? 

A.     No,  never. 

Q.  Did  you  ever  have  that  many  while  the  Re- 
ceiver was  managing  the  property?  A.     No. 

Mr.  Whyte:  Objected  to  as  no  sufficient  founda- 
tion laid. 

The  Court:  She  has  answered  no.  We  will  let 
it  stand. 

Mr.  Whyte:     Thank  you. 

Q.  (By  Mr.  Enright)  :  Now,  it  seems  as  though 
there  is  a  little  dispute  here  about  whether  you 
talked  to  Mr.  Harrison  at  the  time  that  refrigera- 
tion problem  arose. 

Mr.  Whyte:  Objected  to  as  going  beyond  the 
recross  examination;  not  within  the  scope  of  the 
recross. 

The  Court :    We  will  allow  it. 

The  Witness:  Well,  I  called  the  office,  but  after 
thinking  it  over,  after  I  left  here,  it  was  an  error, 
because  it  was  Miss  Findeisen.  And  why  I  remem- 
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bered  it,  because  Miss  Findeisen  called  me  the  aft- 
ernoon after  Mr.  Hallberg  had  called  me  and  talked 
to  the  Frigidaire  man,  and  said  that  Mr.  Hallberg 
was  very  pleased  with  the  way  that  I  had  handled 
the  situation.  So  it  was  Miss  Findeisen  and  not 
Mr.  Harrison.  [366] 

Mr.  Enright:    Those  are  all  the  questions  I  have. 

Mr.  Whyte:    No  further  questions. 
(Witness  excused.) 

Mr.  Enright:     May  she  be  excused? 

The  Court:    Yes. 

Mr.  Whyte:  The  Receiver  and  his  attorney  rest 
their  case  in  chief,  your  Honor. 

Mr.  Enright:    I  will  call  Mr.  Richman. 

FREDERICK  I.  RICHMAN 

recalled  as  a  witness  on  behalf  of  the  defendants, 
having  been  previously  duly  sworn,  was  examined 
and  testified  further  as  follows: 

Mr.  Martin:  May  it  please  the  court,  may  the 
record  show  I  am  appearing  at  this  time  in  the 
case  again? 

The  Court:  Yes.  You  came  at  the  beginning  of 
today's  proceedings,   didn't  you? 

Mr.  Martin:     That  is  right. 

The  Court:  Now,  did  the  young  man,  who  has 
been  sitting  here  the  last  few  days,  represent  your 
office  ? 

Mr.  Martin :  That  he  did,  your  Honor.  I  thought 
in  fairness  to  him,  he  was  entitled  to  a  little  rest, 
so  I  relieved  him.  And  I  understood  so  many  things 
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were  happening  here  I  felt  it  my  bounden  duty  to 

attend. 

Direct  Examination 

Q.  (By  Mr.  Enright)  :  Have  you  made  a  study 
of  the  records  of  the  Richman  Trust  and  of  the 
Receiver,  to  ascertain  the  amount  of  rents  received 
by  the  Trust  for  the  four-month  period,  December  1, 
[367]  1952,  through  February  28,  1953,  on  the  one 
hand,  as  compared  with  the  four-month  period, 
December  1,  1953,  through  February  28,  1954,  on 
the  other  hand? 

Mr.  Whyte:  May  I  have  that  question  read?  I 
believe  you  mean  three  months. 

Mr.  Enright:    Three  months. 
(The  record  was  read.) 

Q.     (By  Mr.  Enright)  :    How  did  they  compare  ? 

Mr.  Whyte:  Well  now,  I  will  object  to  that,  as 
no  sufficient  foundation  has  been  laid  for  that.  The 
books  and  records  are  the  best  evidence. 

The  Court:  Sustained.  You  will  have  to  lay  a 
little  more  foundation  for  it.  I  think  it  is  a  proper 
bit  of  evidence  and  might  be  a  very  useful  bit,  but 
there  should  be  a  firmer  foimdation. 

The  Witness:     May  I  get  the  ledger? 

The  Court:     Certainly. 

Q.  (By  Mr.  Enright)  :  Have  you  had  any  ex- 
perience in  keeping  books  and  records,  Mr.  Rich- 
man?  A.    Yes. 

Q.    State  what  experience  you  have  had? 

A.  I  took  accounting  in  college  and  I  have  been 
bookkeeping  ever  since. 


598        Frederick  I.  Richman,  Etc.,  et  al.^  vs. 

(Testimony  of  Frederick  I.  Richman.) 

Q.    When  did  you  graduate  from  college? 

A.     1927,  academic;  law  1928.  [368] 

Q.  Did  you  have  anything  to  do  with  the  books 
and  records  of  the  Richman  Trust  during  the  pe- 
riod from  its  formation,  January  1,  1946,  through 
December  1,  1953?  A.     I  did. 

Q.     What  did  you  have  to  do  with  them? 

A.  The  books  were  set  up  under  my  direction 
and  also  Mr.  Levering,  a  certified  public  accountant, 
and  kept  by  my  secretary,  under  my  direction,  for 
the  entire  period  of  time,  up  until  November  30, 
1953. 

Q.  You  checked  the  books  each  and  every  month 
that  you  were  agent  for  the  Trust? 

A.    I  did. 

Q.  Have  you  made  an  examination  of  the  Re- 
ceiver's books  and  records?  A.     I  have. 

Q.     Are  they  here  in  the  courtroom? 

A.     They  are. 

Q.  By  the  Avay,  does  the  Receiver  keep  a  jour- 
nal? 

A.  He  certainly  does.  There  is  a  journal  in  those 
books. 

Q.  And  he  has  had  that  journal  ever  since  Jan- 
uary 1,  1954? 

A.  It  shows  that  the  journal  was  used  to  set 
up  the  Receiver's  books  as  of  January  1,  1954. 

Q.     Has  it  been  posted  up  to  date?  [369] 

A.     Posted  up  to  February  28,  1954. 

Q.     So  the  Receiver  himself  had  a  journal  and 
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he  was  in  error  when  he  stated  there  was  no  jour- 
nal, is  that  right? 

Mr.  Whyte:  Objected  to  as  leading  and  sugges- 
tive. 

The  Court :     Sustained. 

Q.  (By  Mr.  Enright)  :  What  is  the  fact  con- 
cerning the  Receiver  having  a  journal? 

A.  The  Receiver's  books  have  a  journal.  It 
would  be  impossible  to  keep  a  set  of  double  entry 
books  without  a  journal. 

Mr.  Whyte:     I  move  the  last 

The  Court:  Have  you  seen  the  Receiver's  jour- 
nal? 

The  Witness :     I  have. 

Q.  (By  Mr.  Enright)  :  Is  it  here  in  the  court- 
room? A.     It  is. 

Q.  Now,  did  you  examine  the  books  and  records 
of  the  Receiver,  to  ascertain  the  answer  to  the  ques- 
tion I  have  placed  before  you? 

A.  I  took  the  figures  off  the  Receiver's  Petition 
for  fees  and  Report  to  the  Court. 

Q.  That  is,  his  formal  Petition  he  has  filed  here 
in  court?  A.     That  is  correct. 

Q.  State  the  results  of  your  making  this  com- 
parison for  those  three  months'  period,  December 
1,  1952,  through  February  [370]  28,  1953,  and  De- 
cember 1,  1953,  through  February  28,  1954. 

Mr.  Whyte:  There  is  still  no  sufficient  founda- 
tion laid.  There  is  nothing  to  show  what  the  books 
and  records  show  for  December  1,  1952,  to  Feb- 
ruary 28,  1953. 


600        Frederick  I.  Richman,  Etc.,  et  al.,  vs. 

(Testimony  of  Frederick  I.  Richman.) 

The  Court:     What  about  that? 

Q.  (By  Mr.  Enright)  :  State  what  the  nature 
of  the  books  was  that  you  kept. 

A.  The  books  are  in  the  courtroom.  A  general 
ledger  was  kept  under  my  supervision,  while  I  had 
them.  I  have  taken  the  figures  out  of  the  general 
ledger  of  the  old  books  of  the  Richman  Trust,  which 
were  brought  here  to  the  courtroom. 

Q.  Do  the  books  reflect  the  gross  rents,  as  re- 
ceived by  each  apartment  house? 

Mr.  Whyte:  I  object  to  that.  No  sufficient  foun- 
dation has  been  laid.  The  books  are  the  best  evi- 
dence of  what  they  reflect. 

The  Court:     The  books  are  here,  are  they? 

Mr.  Enright :     Yes,  they  are. 

The  Witness :    Yes. 

The  Court:  They  may  be  marked  for  identifica- 
tion and  will  be  available  to  Mr.  Whyte  for  cross 
examination.  They  need  not  be  introduced  into  evi- 
dence. We  will  hear  the  main  questions  asked  upon 
the  foundation  of  the  books  being  here  and  their 
availability  for  use  of  the  Receiver's  attorney. 

The  Witness:  The  books  disclosed  that  for  the 
months  of  [371]  December  1952  and  January  1953 
and  February  1953  that  the  gross  rentals  from 
the  five  apartment  buildings  of  Richman  Trust 
amounted  to  $97,404.58. 

The  Receiver's  report,  filed  in  this  action,  show- 
ing rents  collected  by  the  Receiver  for  the  month 
of  December  1953,  and  the  months  of  January  and 
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February  1954,   show  gross  rentals  from  the  five 

apartment  buildings  of  $93,776.24. 

The  Court:  Mr.  Richman,  pardon  the  interrup- 
tion. Are  you  going  to  provide  me  with  a  simmiary  ? 

The  Witness:  I  have  no  summary,  your  Honor. 
I  got  this  at  noontime. 

The  Court:  I  had  better  take  it  as  you  go  along 
then.  Give  me  that  answer  again. 

The  Witness :  December  1952,  January  and  Feb- 
ruary 1953,  $97,404.58. 

December  1953,  January  and  February  1954,  $93,- 
776.24,  to  which  should  be  added  the  sum  of  $1,- 
290.59,  being  February  collections  which  should 
have  been  collected  by  the  Receiver,  but  were  not 
collected  by  him;  were  collected  by  the  plaintiff, 
of  $1,290.59 ;  making  a  total 

Mr.  Whyte:  That  is  objected  to,  that  portion  of 
the  answer,  as  being  a  conclusion  of  the  witness, 
Avhether  they  should  have  been  collected  by  the  Re- 
ceiver. 

The  Court:  Sustained.  That  is  a  conclusion  of 
law,  Mr.  Richman.  [372] 

The  Witness:  Then  the  $1,290.59  should  be  in- 
cluded in  February  rents,  in  order  to  arrive  at  a 
comparable  figure  to  the  ninety-seven  thousand  here- 
tofore given. 

Making  a  comparative  figure  of  operations  of 
the  three  months  under  the  Receiver  of  $95,066.83, 
or  approximately  $2,400.00  less. 

Q.  (By  Mr.  Enright)  :  Directing  your  atten- 
tion to  this  $1,290.59,  did  you  examine  the  Receiv- 
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er's  books  and  records  to  ascertain  how  much  in 

rents  was   collected   on   February   26th,   27th   and 

28th? 

A.  The  Receiver's  books  do  not  show  any  col- 
lections there,  but  the  reports  of  the  managers, 
which  were  part  of  the  Receiver's  records,  shows 
the  amounts  that  the  managers  collected  and  were 
holding  themselves  accountal)le  for,  for  the  month 
of  February. 

The  Receiver's  collection  is  $1,290.59  less  than  the 
managers  reported  on  the  month-end  reports,  which 
were  similar  to  the  Exhibits  1,  2  and  3  of  the  West- 
ern AiTQs,  Receiver's  exhibits. 

Q.  So  the  Receiver's  Petition,  wherein  he  re- 
cites, on  page  12,  that  he  estimated  there  was 
$2,000.00  of  rents  collected  on  those  three  days,  Feb- 
ruary 26th,  27th  and  28th,  upon  your  checking  the 
reports  you  found  it  to  be  $1,290.59,  is  that  right? 

A.     That  is  correct.  [373] 

Q.  Now,  directing  your  attention  to  your  for- 
mer contract  with  the  Richman  Trust,  to  pay  you 
ten  per  cent  fee,  did  you  at  the  time  that  contract 
was  made  own  half  the  assets  that  became  a  part 
of  the  Richman  Trust?  A.     I  did. 

Q.  What  had  been  your  business  experience  with 
reference  to  those  assets  and  similar  properties  dur- 
ing the  previous  approximate  15  to  18  years? 

A.  I  had  been  operating  the  assets  at  the  time 
the  assets  went  in  the  Richman  Trust,  under  the 
name  of  Nagel-Richman,  from  the  time  that  Nagel- 
Richman  was  created  in  1936. 
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Also  I  have  been  general  manager  of  an  oil  com- 
pany and  had  my  own  oil  production,  had  a  general 
contractor's  license,  and  had  had  an  automobile 
dealershi]3,  and  many  other  business  ventures. 

Q.  You  had  had  experience  in  this  Los  Angeles 
area  before  you  became  agent  of  this  Trust,  is  that 
right  ? 

A.  Yes,  I  had  run  apartment  buildings  for  some 
banks  and  trust  companies  here  in  Los  Angeles. 

Q.     That  was  back  how  far? 

A.  That  was  about  1932,  during  the  Depression. 
There  was  nothing  to  do,  to  run  them  then ;  merely 
to  try  to  collect  rents. 

Q.    Are  you  also  a  licensed  attorney  at  law? 

A.     I  am. 

Q.  And  were  at  the  time  you  entered  into  this 
contract  for  ten  per  cent?  A.     I  was. 

Q.  What  was  the  approximate  value  of  the  as- 
sets that  were  transferred  by  you  and  the  other 
trustor  at  the  time  the  trust  was  created  in  No- 
vember of  1945? 

Mr.  Whyte:  I  don't  see  the  materiality  of  that 
question,  your  Honor. 

The  Court :  It  might  be.  On  the  chance  it  might 
be,  we  will  let  it  in. 

If  it  isn't,  you  can  move  to  strike  it  out. 

The  Witness:  My  recollection  is  about  $375,- 
000.00. 

Q.  (By  Mr.  Enright) :  What  was  the  value  of 
those  assets  as  of  the  termination  of  the  Trust,  or 
when  the  Receiver  took  over,  December  2,  1953? 


604        Frederick  I.  Ilichman,  Etc.,  et  al.,  vs, 

(Testimony  of  Frederick  I.  Richman.) 

A.  $1,200,000.00.  You  mean  the  net  value  of  the 
assets  ? 

Q.    Yes.  A.    Yes. 

Q.  .Now,  did  you  pay  the  expenses  of  the  man- 
aging of  the  properties  out  of  your  ten  per  cent  fee  ? 

A.  I  did.  I  furnished  the  of&ce,  telephone,  all 
equipment,  all  stenographic  and  bookkeeping  help, 
tax  work,  and  paid  the  phone  bill,  paid  the  postage. 

The  Court:  Did  you  pay  the  phone  bills  in  each 
of  the    [375]   apartment  houses? 

The  Witness:  No,  the  phone  bills  for  the  indi- 
vidual apartment  houses  were  paid  by  the  Trust. 
But  for  the  general  business  of  the  Trust,  which 
was  conducted  out  of  my  office,  I  paid  the  phone 
bill.  The  Trust  did  not  pay  the  phone  in  my  office. 

All  ordering  and  conferences  with  suppliers  and 
all  business  of  the  Trust  was,  except  the  actual 
housekeeping  as  would  be  taken  up  with  the  mana- 
gers there,  conducted  from  my  office. 

The  Court:  The  managers  were  also  paid  by  the 
Trust*? 

The  Witness:     That  is  correct. 

The  Court:   What  about  Mr.  Harrison? 

The  Witness:  Mr.  Harrison  was  paid  by  me  en- 
tirely. He  was  never  an  employee  of  the  Trust,  or 
never  was  any  other  secretary  of  mine  an  employee 
of  the  Trust.  I  paid  the  Social  Security,  unemploy- 
ment, compensation  insurance  on  my  secretary. 

The  Court:  The  books  and  records  of  the  Trust 
were  kept  at  your  expense  ?  You  paid  the  entire  cost 
for  their  keeping? 
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The  Witness:     I  did. 

The  Court:  Did  you  ever  get  any  legal  fees  be- 
yond the  ten  per  cent  contract  fee  for  management  ? 

The  Witness:     I  did  not. 

The  Court:  Did  you  ever  charge  for  any,  whe- 
ther you  got  [376]  it  or  not? 

The  Witness:     No. 

The  Court:  Did  you  ever  hire  any  outside  law- 
yers to  render  legal  services? 

The  Witness:     On  occasions  I  did. 

The  Court:  In  general,  what  was  the  character 
of  work  the  attorneys  did? 

The  Witness:  During  the  regime  of  the  Office 
of  Price  Administration,  with  rent  control,  in  en- 
deavoring to  obtain  more  income  from  the  Trust, 
w^hich  resulted  in  that  very  end,  the  Trust  was 
sued  by,  I  think  it  was,  27  tenants  at  the  Fountain 
Manor.  It  v/as  a  rather  long  suit.  With  the  consent 
of  Mrs.  Tidwell  I  hired  outside  attorneys  to  repre- 
sent the  Trust  in  that  case. 

Also  there  was  one  suit  filed  against  the  Trust 
for  approximately  eight  or  nine  thousand  dollars 
on  purported  rent  overcharges.  I  hired  an  attorney 
on  that  matter. 

As  near  as  I  can  recall  at  this  time,  the  amount 
of  rent  overcharges  determined  was  $110.00,  I  be- 
lieve. 

Q.  (By  Mr.  Enright)  :  In  both  instances  that 
involved  trial  work? 

A.    Yes,  that  is  correct. 
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Q.  You  rendered  all  legal  services  that  were  re- 
ceived by  the  Trust  yourself,  excepting  trial? 

A.     Yes.  [377] 

Q.  I  guess  there  were  some  trials  you  took  care 
of,  Municipal  Court  trials'? 

A.  Unlawful  detainer  actions,  I  would  take  care 
of  all  those  matters,  and  things  like  that. 

The  Court:    Did  you  have  many  of  those? 

The  Witness:     Had  a  lot  of  them. 

Q.  (By  Mr.  Enright)  :  That  was  during  rent 
control ? 

A.  During  rent  control.  Because  you  could  get 
the  courts  to,  if  you  could  con\dnce  the  court  a  ten- 
ant was  undesirable,  why,  you  would  be  able  to  re- 
tain a  semblance  of  control  over  your  buildings. 
And  it  was  veiy  desirable  to  prosecute  those  cases, 
in  order  to  obtain  control  of  your  buildings. 

Q.  You  made  an  examination  of  the  records 
kept  by  the  Receiver?  A.     I  have. 

Q.  In  making  that  examination,  did  you  ascer- 
tain any  expense  or  discover  any  expense  to  the 
Receiver  himself,  incurred  as  a  result  of  his  tak- 
ing over  and  being  Receiver  in  this  matter? 

A.  I  don't  know  of  any.  He  used  one  of  the 
apartments  at  the  Oliver  Cromwell,  rent  free,  for 
an  office.  He  used  the  telephone. 

There  is  no  evidence  of  any  charges  against  the 
receivership  for  telephone  charges,  so  I  imagine 
they  are  all  included  [378]  in  the  Oliver  Cromwell 
bill.  And  I  don't  know  of  any 

He  hired  my  secretary  Harrison  and  drew  checks 
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out  of  the  Trust  funds  for  payment  of  that  salary. 
And  paid  the  Social  Security,  unemplojrment  and 
compensation  on  Harrison,  and  also  on  Findeisen 
out  of  the  Trust  bank  accoimt. 

Q.  Now,  have  you  before  you  the  Receiver's 
bank  statements?  A.     I  have. 

Q.  Will  you  examine  them  and  state  as  to  what 
cash  amount  of  money  was  on  deposit  as  of  10-20 
and  the  end  of  each  month? 

A.  The  receiver  commenced  with  the  bank  ac- 
count in  the  Union  Bank  and  closed  that  bank  ac- 
count out  about  the  29tli  of  January. 

The  Receiver  also  opened  a  bank  account  at  the 
Citizens  National  Bank  as  of  December  17th.  And 
that  account,  according  to  these  statements,  is  still 
open. 

As  of  December  10th  the  statement  shows  on  de- 
posit in  the  Receiver's  account — this  is  1953 — $24,- 
201.86. 

Mr.  Whyte:    What  date  was  that,  Mr.  Richman? 

The  Witness:  December  10th.  As  of  December 
21,  1953,  in  the  Union  Bank  $24,462.09. 

And  as  of  December  22,  1953,  in  the  Citizens 
Bank  $3,035.04. 

As  of  the  end  of  December,  in  the  Union  Bank 
$3,374.67,  [379]  and  in  the  Citizens  Bank  as  of  the 
end  of  December  $7,940.04. 

As  of  January  11th,  in  the  Union  Bank  $1,275.17. 

As  of  January  11,  1954,  in  the  Citizens  Bank 
$26,552.83. 

As  of  January  18th,  in  the  Union  Bank  $303.57. 
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As  of  January  20th,  in  the  Citizens  Bank  $22,- 
201.81. 

As  of  the  end  of  January,  in  the  Union  Bank 
$250.00. 

At  the  end  of  January,  in  the  Citizens  Bank  $21,- 
224.61. 

As  of  February  10th,  Union  Bank,  $250.00.  Cit- 
izens Bank,  $29,788.31. 

As  of  February  20th,  Union  Bank  account  was 
closed  by  that  time,  and  the  Citizens  Bank  $32,- 
626.26. 

As  of  February  26th,  1954,  in  the  Citizens  Bank 
$31,934.10. 

Q.  (By  Mr.  Enright) :  Based  on  your  experience 
in  operating  these  properties,  the  period  1945 
through  1953,  was  there  ample  cash  on  deposit  to 
operate  with? 

Mr.  Whyte:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness,  your  Honor. 

The  Court:     Overruled. 

The  Witness:  Outside  of  the  occasion  when  the 
Villa  Carlotta  had  been  sold,  I  never  had  a  bank 
account  like  that  to  operate  the  Trust  with. 

The  Court :  Was  your  second  installment  of  taxes 
paid  on  any  of  these  properties  at  the  time  the 
Receiver  ended  his  duties? 

The  Witness:  I  paid  the  entire  year  installment 
of  taxes  [380]  on  two  of  the  properties  in  Novem- 
ber of  1953,  before  the  Receiver  took  over. 

None  of  the  taxes  on  the  five  apartment  build- 
ings, which  were  due  April  20th,  in  the  amount  of 
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about   fourteen   thousand   dollars, — was    what   the 
second  half  of  taxes  were — ^had  been  paid,  according 
to  the  records  of  the  Receiver. 

As  of  February  28,  1954,  there  would  have  been 
collections  for  March  and  20  days'  collections  in 
April,  which  would  have  been  added  to  the  bank 
account,  to  pay  the  $14,000.00  tax  bill  on  April  20th. 

Q.  (By  Mr.  Enright)  :  Now,  directing  your  at- 
tention to  the  Oliver  Cromwell  payment,  do  you 
have  a  check  there.  Receiver's  canceled  check,  I 
think,  for  about  $2,027.00,  for  the  payment  on  the 
Oliver  Cromwell  due  on  March  1,  1954? 

A.     I  have. 

Q.     Do  you  have  checks  immediately  preceding 
and  succeeding  that  check  there  before  you? 
r       A.     You  are  talking  about  the  March  1st  pay- 
ment ? 

Q.     Have  you  the  checks  of  the  previous  pay- 
(  ments,  too? 

A.  I  have  the  checks  here  for  January  1st,  Feb- 
ruary 1st  and  March  1st  payment  on  the  Oliver 
Cromwell. 

Q.     When  were  they  cleared? 

A.  The  check  No.  204  to  Pacific  Mortgage  Cor- 
poration, dated  December  31,  1953,  for  $2,027.25, 
shows  perforation  through  the  check  marked  ''Paid 
1-18-54."  [381] 

The  checks  of  the  Receiver  preceding,  starting 
with  Check  185,  to  Columbia  Pest  Control  is  dated 
December  31st,  and  shows  as  having  been  paid 
1-20-54. 
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Check  186,  to  Few  Electric,  dated  December  31st, 
shows  as  having  been  paid  January  22,  1954. 

The  Court:  Mr.  Enright,  I  don't  want  to  rush 
you,  but  just  for  information,  how  long  is  it  going 
to  take  to  present  your  side  of  this  case  ? 

Mr.  Enright :  Well,  it  is  going  to  be  awfully  dif- 
ficult to  complete  it  this  afternoon. 

The  Court:  I  don't  expect  you  to.  It  would  be 
practically  impossible,  since  I  am  going  away.  But 
you  have,  in  addition  to  needing  the  Receiver's  case 
decided  here,  you  have  a  dispute  with  Mr.  Martin's 
client.  I  think  they  should  be  decided  together.  It 
might  be  there  are  offsets  of  the  Receiver  which, 
nonetheless,  ought  to  be  paid  by  Mrs.  Tidwell.  And 
these  things  I  can't  tell  until  we  have  all  the  evi- 
dence and  possibly  have  had  some  briefing  or  re- 
search on  it. 

But  I  would  like  to  finish  them  all  in  one  more 
sitting,  if  we  can.  How  long  do  you  think  it  will 
take? 

An  awful  lot  of  this,  it  would  seem,  could  be 
agreed  to.  I  don't  mean  agreed  as  to  the  result,  but 
what  the  evidence  is.  It  is  simple  to  look  at  these 
bank  statements  and  determine  when  payments 
were  made  and  what  the  amounts  were.  And  it 
seems  to  me  that  the  dates  on  which  some  of  these 
payments  [382]  were  made  might  be  controlling. 

Mr.  Martin:  If  it  please  your  Honor,  if  you  are 
including  me  in  your  remarks 

The  Court:     I  was. 

Mr.  Martin:     I  gathered  as  much. — I  might  say 
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that  Mr.  Camusi  will  handle  those  details  and  he  is 
more  familiar  with  them  than  I.  What  his  situation 
is  I  don't  recall. 

I  understood  that  that  particular  phase  of  the 
problem  had  been  put  over  to  a  day  ceiiain.  What 
day  certain  that  was  I  don't  remember.  It  was  to 
be  dealt  with  at  that  time. 

The  Court:  I  don't  even  remember  that  it  was 
a  day  certain.  Was  it,  Mr.  Clerk? 

Mr.  Martin:  Mr.  Camusi  indicated  to  me  there 
was.  I  might  have  a  misapprehension  on  that,  and 
to  follow  the  decision  of  this,  or,  at  least,  the  sub- 
mission of  this  particular  matter. 

The  record  might  be  checked  on  that.  I  haven't 
followed  those  details  in  that  sense. 

The  Court:  I  know  we  talked  about  a  pretrial, 
as  between  your  office  and  Mr.  Enright's.  It  seems 
that  the  thing  is  simple  enough  and  the  pretrial 
ought  to  suffice  for  the  trial,  if  we  were  to  have  the 
trial  instead  of  the  pretrial. 

Mr.  Martin:  I  wouldn't  want  to  involve  myself 
in  any  definite  statement.  Mr.  Camusi  would  handle 
those  details. 

I  know  he  came  back  to  the  office,  after  having 
been  down  [383]  here,  and  told  me,  among  other 
things,  this  other  phase  of  the  matter  had  been  put 
over  either  for  pretrial  or  some  other  purpose,  to 
a  later  date.  I  think  he  so  informed  me  a  week  or 
two  ago;  I  don't  remember  just  when. 

The  Court :  I  recall  putting  it  over.  My  recollec- 
tion is  it  went  over  indefinitely. 

Mr.  Martin :     That  could  be. 


()12        Frederick  I.  Bichman,  Etc.,  et  at,  vs. 

The  Clerk:    June  18th. 

The  Court:  I  see  it  is  June  18th,  the  clerk  in- 
forms me.  Would  this  be  practical,  Mr.  Enright; 
You  are  not  going  to  be  here  tomorrow? 

Mr.  Enright:  No,  I  have  made  other  arrange- 
ments, your  Honor.  I  understood  you  were  going 
to  start  your  criminal  matter  in  the  morning. 

The  Court:  I  am.  We  can  still  work  in  some 
time,  if  we  are  going  to  be  free.  But  how  about 
taking  this  matter  up  again?  Do  you  think  we  can 
conclude  it  on  a  Monday?  You  know  how  Mondays 
are  interrupted  here. 

Mr.  Enright:     Yes. 

The  Court:  If  we  could  complete  it  on  a  Mon- 
day, we  might  take  it  up  on  June  1st,  so  far  as  the 
Hallberg-Whyte  petitions  are  concerned.  That  will 
leave  us  until  the  18th  to  begin  consideration  of  the 
Tidwell  and  Richman  phase  of  it. 

Do  you  think  that  is  practical,  or  is  trying  to  do 
this  sort  of  thing  on  a  Monday  too  difficult?  [384] 

Mr.  Enright:  My  belief  is  that  we  could,  the 
defense  could  present  their  evidence,  Mr.  Richman 's 
evidence,  in  approximately  two  to  two  and  a  half 
hours;  not  more  than  that. 

The  Court:     Let's  try. 

Mr.  Enright:  But  I  do  not  want  to  misinform 
the  court.  I  consider  this  contractual  right  between 
Lyda  Tidwell  and  her  brother  Frederick  Richman 
as  being  entirely  different  from  the  Receiver's  prob- 
lem. I  agree  with  the  court  that  maybe  there  is  a 
matter  of  offset  that  could  be  charged  off  between 
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the  two  of  them.  They  have  a  contract  settling  their 
rights,  as  to  the  balance  of  this  fund. 

The  Court:  Well,  let's  continue  the  proceeding, 
upon  which  we  are  now  engaged,  until  Tuesday, 
June  1st,  at  11:00  o'clock. 

Mr.  Enright:     Tuesday? 

The  Court:  Yes.  May  31st  is  a  holiday,  so  Tues- 
day, June  1st,  at  11:00. 

Mrr.  Martin:     At  11:00,  sir? 

The  Court  Yes.  That  Tuesday  will  be  our  law 
and  motion  day,  for  that  week,  and  I  will  be  busy 
with  short  matters  for  an  hour. 

I  am  sorry  to  interrupt  this  just  as  you  were 
getting  well  into  this  group  of  figures,  but  we  have 
been  in  session,  either  in  chambers  or  here,  since 
about  9:00  this  morning,  and  I  want  to  close.  [385] 

We  will  stand  adjourned. 

(Whereupon,  at  4:05  o'clock  p.m.,  Monday, 
May  17,  1954,  an  adjournment  was  taken  until 
Monday,  June  7,  1954,  at  11:00  o'clock  a.m.) 
*****   [386] 

Mr.  Whyte:  The  court  please,  I  should  like  to 
ask  the  court's  indulgence  to  reopen  the  case  in 
chief  for  the  Receiver  and  his  attorneys,  and  put 
on  briefly  a  witness  with  respect  to  the  reasonable 
value  of  the  attorneys'  fee  in  connection  with  the 
defense  of  the  Receiver. 

I  was  taken  by  surprise  at  the  testimony  of  Mr. 
Laugharn  which  was  given  here  at  the  last  session 
to  the  effect  that  he  considered  $550.00  to  be  a  rea- 
sonable fee  for  the  time  which  had  been  devoted 
by  the  attorney  for  the  Receiver  in  preparing  the 
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defense  to  the  objections  and  participating  in  this 
hearing. 

So  with  the  court's  permission,  if  it  may  be 
granted,  please,  I  would  like  to  call  briefly  Mr.  Paul 
Fussell  of  the  firm  of  O'Melveny  &  Myers,  to  testify 
with  respect  to  the  reasonable  value  of  those  fees. 

The  Court:  Of  course,  the  court  can  judge  the 
value  of  attorneys'  fee,  even  without  any  witness. 
I  don't  recall  that  you  had  any  expert  testimony 
on  this  field,  apparently  relying  on  the  court's  ap- 
plication of  the  pertinent  rules,  [388]  and  then  Mr. 
Enright  produced  a  witness. 

Do  you  have  any  objection  to  our  hearing  from 
Mr.  Fussell,  Mr.  Enright? 

Mr.  Enright:     No. 

The  Court:  All  right.  The  motion  is  granted  to 
reopen. 

Mr.  Whyte :  Mr.  Fussell,  will  you  take  the  stand, 
please  ? 

PAUL  FUSSELL 
called  as  a  witness  on  behalf  of  the  Receiver,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk:    Please  be  seated. 

Your  full  name,  sir? 

The  Witness:     Paul  Fussell. 

Direct  Examination 
Q.     (By  Mr.  Whyte) :    Are  you  an  attorney,  Mr. 
Fussell?  A.    Yes,  I  am. 

Q.     With  whom  are  you  associated? 

A.     I  am  associated  with  O'Melveny  &  Myers. 
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Q.  For  how  long  have  you  practiced  law  con- 
tinuously in  this  State? 

A.     Since  the  early  part  of  1921 ;  about  33  years. 

Q.  The  firm  of  O'Melveny  &  Myers,  how  large 
a  firm  is  that,  sir? 

A.  Well,  it  is  a  firm  of  about  60  attorneys,  in- 
cluding the  partners  and  those  who  are  associated 
with  the  firm.  [389] 

Q.  Are  you  the  senior  partner  of  the  corporation 
department  of  that  firm?  A.     Yes. 

Q.  Would  you  please  tell  the  court  what  ex- 
perience, if  any,  you  have  had  with  receiverships 
or  trustees  in  possession  of  apartment  houses  and 
office  buildings,  properties  of  that  type? 

A.  Well,  I  think  that  during  the  '30's  in  par- 
ticular that  I  represented  trustees  in  possession  of 
approximately  30  buildings  in  Southern  California, 
mostly  in  Los  Angeles,  some  being  office  buildings, 
some  hotels,  and  some  apartment  houses.  I  think 
the  apartment  houses  were  the  most  numerous  of 
those  three  classes. 

Q.  Where  were  those  apartment  houses  located, 
Mr.  Fussell? 

A.  Well,  the  Los  Angeles  apartment  houses  were 
located  largely  in  the  western  part  of  Los  Angeles, 
or  Hollywood,  such  apartment  houses  as  the  Arcady 
Apartment  House,  2424  Wilshire  Boulevard,  and 
the  Gaylord  Apartment  House,  Cahuenga  Halifax, 
an  apartment  house  in  Hollywood,  the  Seventh  and 
Catalina  Apartments. 
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Q.  Mr.  Fussell,  I  will  ask  you  to  please  assimie 
the  following  facts: 

Assume  that  John  Whyte,  the  attorney  for  the 
Receiver  herein,  has  been  engaged  in  the  active 
practice  of  law  in  [390]  Los  Angeles,  California, 
for  a  period  of  12  to  13  years ; 

That  the  receivership  in  this  matter  continued 
for  a  period  of  three  months,  that  is  to  say,  from 
December  1,  1953,  until  February  28,  1954; 

That  following  the  expiration  of  the  receivership 
the  attorney,  Mr.  Whyte,  prepared  a  report  for  the 
Receiver  and  petition  for  fees,  as  well  as  a  peti- 
tion for  fees  on  his  o^vn  behalf,  as  attorney  for  the 
Receiver ; 

Following  the  filing  of  those  reports  and  peti- 
tions with  the  court  there  was  filed  herein  by  the 
defendant  Frederick  I.  Richman  objections  to  the 
report  of  the  Receiver  and  his  petition  for  fees,  as 
well  as  objections  to  the  petition  for  fees  of  the 
attorney,  wherein  an  attempt  was  made  to  surcharge 
the  Receiver  for  sums  in  excess  of  $8,000.00  on  ac- 
count of  his  alleged  mismanagement  of  the  trust 
estate ; 

Further  assume  that  the  receivership  assets  con- 
sisted of  principally  five  apartment  buildings,  whose 
vahie  Avas  in  the  neighborhood  of  a  million  and  a 
half  dollars; 

And  I  shall  further  ask  you  to  assume  that  in 
connection  with  the  defense  of  the  Receiver  to  the 
objections  raised  against  his  report,  and  petition 
for  fees,  the  attorney,  Mr.  Whyte,  devoted  a  total 
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of  from  16  to  17  hours  of  his  time  in  preparation 

for  those  hearings,  in  defending  the  Receiver; 

That  the  hearings  have  already  consumed  ap- 
proximately [391]  four  full  court  days,  with  the 
prospect  of  another  court  day  before  us,  and  pos- 
sibly additional  time. 

Under  those  circumstances,  and  based  upon  those 
facts,  do  you  have  an  opinion  as  to  the  reasonable 
value  of  the  attorneys'  fees  in  that  connection'? 

Mr.  Enright:  To  which  objection  is  made  upon 
the  ground  it  misstates  the  facts  of  the  record,  that 
is,  to  wit,  surcharge  of  $8,000.00. 

We  object  to  the  accounting  and  ask  the  plain- 
tiff be  charged  mth  having  received  those  moneys. 

Secondly,  we  object  upon  the  ground  it  misstates 
most  of  the  facts  of  record,  particularly,  for  exam- 
ple, it  fails  to  state  that  the  attorney  in  preparing 
the  petition  for  the  Receiver  failed  to  comply  with 
the  court  rules  in  setting  forth  the  amoimt. 

The  Court :  Mr.  Fussell,  bear  in  mind,  in  an- 
swering the  question  which  is  before  you,  that  the 
surcharge  is  not  intended  to  be  applied  to  the  Re- 
ceiver, but  rather  to  the  successful  litigant  in  the 
principal  litigation. 

Mr.  Whyte :  May  I  direct  the  court's  attention  to 
the  objections  for  a  moment  in  that  connection? 

The  Court:  Well,  I  thinly  the  objections  as  filed 
did  undertake  to  apply  the  surcharge  against  the 
Receiver,  but  the  statement  counsel  made  in  court 
as  to  what  his  objective  is,  or  one  of  his  objectives 
in  the   matter  here   is   to   have   it    [392]    applied 
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against  Mrs.  Tidwell,  who  is  not  the  receiver.  Is 

that  right  ? 

Mr.  Enright :    Yes,  your  Honor. 

The  Court:  So  the  Receiver  came  here  upon 
pleadings  which  undertook  to  have  him  surcharged, 
but  the  theory  of  trial,  which  was  announced  rather 
early  in  the  trial,  is  that  the  attempt  to  surcharge 
is  not  against  the  Receiver,  Mr.  Whyte's  client,  but 
against  the  prevailing  litigant  in  Tidwell  vs.  Rich- 
man.  Does  that  state  it? 

Mr.  Whyte:  Is  that  your  position,  Mr.  Enright, 
that  you  are  not  now  trying  to  surcharge  the  Re- 
ceiver? 

Mr.  Enright:  We  surcharged  that  Receiver.  We 
asked  that  it  be  a  charge  upon  the  funds  in  his 
hands.  That  is  the  way  we  pleaded  it.  That  is  the 
way  we  stated  it  in  the  inception.  I  am  sure  the 
Receiver  understood  it  that  way. 

The  Court:  Well,  I  don't  know  whether  he 
clearly  understood  it  that  way  at  the  beginning, 
Mr.  Enright,  because  I  didn't.  And  while  I  have 
great  respect  for  the  Receiver's  ability  to  read  and 
understand,  I  doubt  if,  when  the  court  understood 
originally  you  were  trying  to  surcharge  the  man 
himself,  he  didn't  draw  the  same  conclusion;  and 
apparently  Mr.  Whyte  did. 

But  it  became  apparent  in  this  trial  settling  the 
Receiver's  fees  that  the  attempt  is  to  surcharge  the 
fund,  [393]  or,  as  I  stated  originally,  to  surcharge 
Mrs.  Tidwell  instead  of  taking  it  out  of  the  pocket 
of  the  Receiver. 
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Now,  has  it  all  been  stated  clearly? 

Mr.  Enright:  I  think  so,  your  Honor.  I  would 
like  to  analyze  the  record. 

Mr.  Whyte:  Then  it  is  clear,  Mr.  Enright,  that 
you  were  not  attempting  to  surcharge  the  Receiver 
personally  here. 

Mr.  Enright:  I  intend  to  and  seek  to  charge  the 
Receiver  personally  and  submit  that  the  charge 
should  be  against  the  fund. 

The  Court:  Well,  that  means  against  the  $30,- 
000.00  which  he  still  has  in  his  possession. 

Mr.  Enright:     Could  I  have  that  read? 
(The  record  was  read.) 

Mr.  Enright:  Certainly,  your  Honor.  I  stated 
^  that  there  is  no  need  for  this  Receiver  having  to 
bring  an  action  against  the  plaintiff  to  recover  their 
money,  that  the  plaintiif  has  received  the  benefits 
of  and  added  to  the  fund;  rather,  charged  to  the 
plaintiff. 

The  Court:  Now,  Mr.  Fussell,  do  you  remember 
the  question? 

The  Witness:  I  think  the  question  is  do  I  have 
an  opinion  under  the  state  of  facts  as  given  by  Mr. 
Whyte  and  as  amplified  by  your  Honor.  And  the 
answer  to  that  question  is  I  do  have  an  opin- 
ion. [394] 

Q.  (By  Mr.  Whyte)  :  What  is  your  opinion,  Mr. 
Fussell  ? 

A.  I  think  the  reasonable  value  of  the  services, 
on  the  assumptions  stated,  would  be  between  $1,- 
000.00  and  $1,200.00. 
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Mr.  Whyte:  You  may  cross-examine,  Mr.  En- 
right. 

Cross  Examination 

Q.  (By  Mr.  Enright)  :  Would  you  assume,  Mr. 
Fussell,  for  the  purposes  of  the  question  of  your 
opinion,  that  the  attorney  for  the  Receiver  failed 
to  advise  the  Receiver  to  collect  $785.00  of  this 
fund,  being  three  days'  rents? 

Mr.  Whyte:  Objected  to  as  immaterial,  your 
Honor  ? 

The  Court:     Overruled. 

The  Witness:  On  that  assumption,  and  assum- 
ing that  it  was  negligence  on  the  part  of  the  attor- 
ney to  fail  to  so  advise,  I  would  think  there  should 
be  a  modest  diminution  in  what  would  othei^wise 
be  a  reasonable  fee. 

The  Court :  You  assumed,  in  answering  the  ques- 
tion, the  attorney  for  the  Receiver  had  fully  and 
correctly  discharged  his  duty  in  that  capacity? 

The  Witness:  In  answer  to  the  question  on  my 
principal  examination  ? 

The  Court:     Yes. 

The  Witness:  I  assiune  he  had  done  so  within 
the  limits  of  a  prudent  practitioner  at  the  bar,  yes, 
sir.  [395] 

The  Court:     Thank  you. 

Q.  (By  Mr.  Enright) :  Now,  I  stated  that  as 
$785.00.  I  should  have  stated  that  as  $1,290.00  rents. 

I  now  want  to  ask  you  another  question.  Instead 
of  the  $1,290.00  rents,  and  in  addition  to  that  as- 
sume that  the  attorney  failed  to  and  did  not  advise 
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the  Receiver  to  retain  in  his  possession  $785.00 
petty  cash,  which  the  order  he,  the  attorney,  re- 
ceived specifically  directed  the  Receiver  to  retain 
that  sum  of  money. 

Mr.  Whyte:  Again  I  want  to  register  an  ob- 
jection on  immateriality.  I  want  to  point  out  the 
ground  a  little  more  specifically. 

The  questions  asked  of  this  witness  were  with 
reference  to  reasonable  value  of  the  attorney's  serv- 
ices in  defending  the  Receiver  against  the  objec- 
tions raised  to  his  report  and  petition  for  fees. 

The  Court:  Didn't  the  question  go  as  to  all  the 
services  rendered  by  the  attorney  in  the  administra- 
tion of  the  receivership? 

Mr.  Whyte:  No,  it  did  not,  your  Honor.  The 
question  to  Mr.  Fussell  went  only  with  reference  to 
work  done  defending  the  Receiver  against  the  ob- 
jections filed.  The  testimony  in  the  record  by  Mr. 
Laugharn  was  that  for  the  work — was  the  work  of 
the  attorney  ad\dsing  the  Receiver  during  the  pe- 
riod of  receivership,  that  the  sum  of  a  thousand 
dollars  per  month  [396]  was  a  reasonable  fee. 

Now,  the  question  being  asked  of  this  expert  is 
simply  with  reference  to  the  defense  of  the  Re- 
ceiver in  this  court  proceeding  and  the  preparation 
therefor.  So  that  any  questions  with  regard  to  how 
the  attorney  may  have  advised  the  Receiver  during 
the  pendency  of  the  receivership  has  no  pertinency 
whatever  to  the  question  which  has  been  asked  of 
this  expert,  as  to  whether  or  not  the  attorney  is 
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entitled   to   so   much   for   defending   the   Receiver 

against  the  objections  to  the  report. 

The  Court:     Objection  overruled. 

The  Witness:    May  I  have  the  question  read? 
(The  question  was  read.) 

The  Witness:  I  think  that  would  affect  my  an- 
swer, if  two  factors  occur.  First,  if  the  failure 
stated  on  the  part  of  the  attorney  was  due  to  his 
negligence  or  a  failure  to  observe  the  standards  of 
professional  ability,  which  are  customary  in  these 
matters,  and,  secondly,  if  it  caused  loss. 

Q.     (By  Mr.  Enright)  :    Thank  you,  Mr.  Fussell. 

Now,  assume  further  that  the  attorney  failed  to 
advise  and  did  not  advise  the  Receiver  that  an 
order  of  the  Los  Angeles  Smog  Control  Board,  if 
not  complied  with  by  the  Receiver,  would  subject 
the  Receiver's  agent,  to  wit,  the  manager  of  an 
apartment  house  and  possibly  other  persons  to  crim- 
inal charges,  to  wit,  a  misdemeanor,  and  the  attor- 
ney is  [397]  seeking  extraordinary  compensation 
for  his  services  as  attorney  to  the  Receiver,  to  which 
petition  for  extraordinary  services  and  objections 
were  filed,  and  we  are  here  trying  the  objections. 

Would  that  failure  to  advise  have  any  bearing 
upon  your  opinion  as  to  whether  he  should  be  com- 
pensated for  presenting,  and,  may  it  please,  not  de- 
fending his  application  for  fees  % 

Mr.  Whyte:  For  the  record,  the  same  objection. 
It  is  immaterial  as  to  this  witness,  who  has  been 
asked  merely   as   to   the   proper  fee   to   be   given, 
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awarded  to  the  attorney  for  defending  the  Receiver 

against  the  objections  filed  to  his  report. 

You  can  ask  him  with  reference  to  anything  the 
attorney  may  have  done  in  connection  with  advis- 
ing the  Receiver  during  the  pendency  of  the  re- 
ceivership. 

The  Court:  Do  I  understand,  Mr.  Whyte,  the 
full  area  of  inquiry  with  this  witness,  so  far  as  you 
are  concerned,  is  the  appearance  here  at  the  time 
of  giving  the  accounting  in  open  court? 

Mr.  Whyte:  Exactly,  your  Honor.  Just  the  ap- 
pearance and  the  preparation  for  this  hearing.  That 
is  all  this  witness  was  asked  to  testify  to. 

The  Court:    All  right.  The  objection  is  sustained. 

Mr.  Enright:  May  I  point  out,  your  Honor,  that 
if  my  question  is  directed  to  the  proposition,  we 
perhaps  wouldn't  [398]  be  here  hearing  these  ques- 
tions of  fees  had  the  attorney  performed  his  duties. 

The  Court :  That  is  a  matter  to  go  into  in  deter- 
mining the  amount  of  fees  to  be  allowed  for  the 
principal  services  rendered. 

Mr.  Enright:  I  wish  to  make  an  offer  of  proof, 
that  through  this  witness  on  the  stand,  he  would 
testify  that  the  failure  of  the  attorney  to  perform 
this  duty  would  affect  his  opinion  as  to  the  amount 
of  fees  he  should  receive,  upon  a  hearing  as  to  the 
amount  of  time  taken  to  determine  fees. 

The  Court:  The  question  of  principal  litigation 
so  far  has  been  the  services  of  the  Receiver  and  the 
services  of  the  attorney  have  been  only,  you  might 
say,  inferentially  litigated  here. 
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Apparently,  it  is  Mr.  Whyte's  position  that  the 
court  could  determine  the  value  of  the  services  ren- 
dered by  its  own  officer,  and  that  some  of  the  value 
of  the  services  rendered  at  a  trial  can  perhaps  best 
be  appraised  by  the  trier  of  fact. 

Mr.  Enright :  I  appreciate  that,  your  Honor.  But 
we  have  a  pyramiding.  First  he  asks  for  $3,000.00 
plus  extraordinary  fees.  And  then  he  asks  to  be 
compensated  for  the  time  to  hear  whether  or  not 
$3,000.00  plus  extraordinary  is  reasonable. 

Mr.  Whyte:  You  are  mistaken.  I  am  not  asking 
for  any  compensation  for  the  time  I  have  had  to 
spend  up  here  in  [399]  defending  my  own  fees.  I 
am  asking  Mr.  Fussell  for  his  opinion  as  to  my  com- 
pensation for  defending  my  client,  the  Receiver, 
who  was  appointed  as  an  officer  of  this  court  and 
whose  report  is  under  attack.  That  is  what  I  am 
asking  for  compensation  for. 

The  Court:  That  is  what  I  understood  when  I 
sustained  your  objection. 

Q.  (By  Mr.  Enright)  :  Now,  Mr.  Fussell,  as- 
sume that  the  attorney  for  the  Receiver  failed  to 
allege  in  the  petition  what  fees  the  Receiver  sought 
for  his  services,  in  violation  of  the  rules  of  this 
court,  to  specify  the  amount  of  fees  the  Receiver 
sought  for  his  services.  Would  that  affect  your 
opinion  ? 

The  Court :  I  will  have  to  take  the  responsibility 
for  that,  Mr.  Enright.  Mr.  Whyte  called  me  and 
said,  '^We  are  having  a  little  trouble  drawing  this 
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report,"  and  he  asked  whether  he  had  to  specify  or 

whether  to  leave  it  to  the  discretion  of  the  court. 

I  felt  at  the  time — perhaps  not  having  had  that 
rule  driven  too  much  home  in  my  consideration — 
that  asking  for  reasonable  fees  and  leaving  it  to  the 
court  to  determine  what  they  should  be  upon  hear- 
ing the  evidence  was  the  better  practice.  And  rightly 
or  wrongly,  I  told  him  I  would  accept  the  report  in 
that  form. 

So  I  think  if  a  lawyer  goes  to  the  judge  for  con- 
sent in  [400]  a  matter,  and  the  court  gives  it,  that 
is  not  malpractice. 

Mr.  Enright :  I  did  not  so  consider  it  to  be  mal- 
practice. I  did  consider  it  to  be 

The  Court:  It  is  not  deviation  from  the  reason- 
able prudent  representation  of  your  client. 

Mr.  Enright:  I  desire  to  offer  evidence  that  it 
is  in  variance  from  reasonable  prudent  presenta- 
tion. That  was  the  purpose  of  my  inquiry. 

The  attorney  had  failed  to  use  reasonable  pru- 
dence in  presenting  the  petition.  He  should  have 
advised  the  court  of  the  rule  and  the  reason  of  the 
rule,  and  the  research  there  available  so  the  court 
could  have  been  informed  when  it  made  its  order. 

The  Court :  Well,  perhaps  I  should  have  kept  my 
eye  on  the  appellate  court  as  well  as  on  this  court. 

Mr.  Enright:  Well,  I  don't  know  what  the  ap- 
ioellate  has  to  do  with  this  case.  Is  that  a  ruling? 
May  I  construe  that  as  a  ruling  that  the  question  is 
improper  ? 

The  Court:     Well,  we  will  allow  the  question. 
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The  Witness:  As  I  understand  the  question,  my 
answer  would  be,  in  light  of  the  additional  circum- 
stances stated  by  the  judge,  I  should  not  deem  the 
failure  to  specify  an  amount  in  the  petition  to  be  a 
reason  to  affect  the  amount  which  I  stated  in  my 
principal  answer. 

Q.  (By  Mr.  Enright)  :  Now,  will  you  further 
assume,  for  [401]  the  purpose  of  your  answer  just 
given,  that  Mr.  Whyte,  the  attorney,  failed  to  com- 
municate with  the  attorney  for  the  defendant  when 
taking  that  matter  up  with  the  court. 

Do  you  consider  that  should  be  considered,  and 
would  that  affect  your  judgment  as  to  his  fees? 

A.     That  would  not,  sir,  no. 

Q.    It  would  not?  A.    No. 

Q.  Now,  in  addition  to  the  $785.00  and  $1,290.00, 
there  was  a  third  item  of  two  thousand  approxi- 
mately twenty-nine  dollars. 

Will  you  assume  that  the  $2,029.00  was  evidenced 
by  a  check  drawn  on  the  27th  of  February,  one 
day  after  the  attorney  for  the  Receiver  had  re- 
ceived a  copy  of  the  order  of  the  court  dated  Feb- 
ruary 26th,  and  that  the  $2,029.00  was  not  received 
by  the  payee  until  after  March  1st,  and  that  the 
payment  of  the  $2,029.00  by  the  Receiver  was  con- 
trary to  the  order  of  the  court  on  February  26, 
1954; 

And  further  assume  that  the  attorney  failed  and 
neglected  to  advise  his  client,  the  Receiver,  or  in 
any  other  resioect  concerning  that  amount.  Would 
that  affect  your  opinion? 
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Mr.  Whyte:  Again  may  I  enter  an  objection  to 
the  question.  It  calls  for  evidence  which  is  imma- 
terial, calling  for  evidence  with  reference  to  whe- 
ther or  not  the  attorney  performed  his  duties  in 
connection  with  advising  the  Receiver  [402]  during 
the  pendency  of  the  receivership. 

As  to  the  reasonable  value  of  his  fee,  in  that  con- 
nection it  might  have  some  pertinency.  Where  this 
witness'  testimony  is  limited  to  the  reasonable  value 
of  the  attorney's  services  in  defending  the  Receiver 
against  the  objections  filed  to  his  report,  I  submit 
it  is  not  material. 

The  Court:     Sustained. 

Mr.  Enright:  I  offer  to  prove  through  this  wit- 
ness that  the  circumstances  as  stated  in  the  ques- 
tion would  affect  and  decrease  the  amount  of  the 
moneys  payable. 

Q.  (By  Mr.  Enright)  :  Will  you  further  assume 
a  fourth  item,  that  in  addition  to  the  $785.00  and 
the  $1,290.00  and  $2,029.00,  the  $3,000.00,  a  claim 
for  services  rendered  before  the  Receiver  was  ap- 
pointed, which  claim  the  Receiver  states  in  his  ac- 
counting as  being  an  account  payable,  but  which 
the  Receiver  did  not  pay,  and  which  $3,000.00  plus 
the  $2,000.00,  making  five  plus  the  $1,290.00,  mak- 
ing $6,290.00,  plus  the  $785.00,  constituting  less  than 
$7,000.00  is  the  so-called  $8,000.00  for  which  the 
attorney  says  he  is  defending  the  Receiver,  would 
the  fact  that  that  $3,000.00  listed  as  a  payable  in 
his  accounting  in  any  manner  affect  your  opinion 
on  an  $8,000.00  so-called  objections'? 
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Mr.  Whyte:  Objected  to  again  as  immaterial. 
The  question  is  highly  uncertain. 

The  Court:     Sustained.   [403] 

Mr.  Enright :  May  I  point  out,  your  Honor,  that 
they  claim — the  question  asked  of  this  witness  was 
that  he  is  defending  a  Receiver  against  a  surcharge 
of  $8,000.00.  He  gave  an  opinion  here  it  is  worth 
$1,000.00.  There  is  no  surcharge  involved  in  that 
$3,000.00.  They  acknowledged  it  as  an  account  pay- 
able. 

The  Court:  What  it  comes  down  to  is  this  man 
is  asked  his  opinion  of  the  value  of  time  spent  in 
drawing  a  pleading  and  trying  a  case.  Every  case 
has  its  merits  and  every  case  has  its  demerits.  Whe- 
ther there  can  be  any  allowance  for  it  or  not  might 
depend  on  circumstances  outside  of  the  direct  testi- 
mony of  this  witness.  But  we  have  to  limit  cross 
examination  to  the  question  inquired  into  upon 
direct. 

We  also  have  to  apply  an  inquiry  as  to  relevancy 
as  to  all  testimony  in  the  case  after  it  is  submitted, 
regardless  of  what  the  ruling  might  be  at  the  time 
that  testimony  is  offered. 

Q.  (By  Mr.  Enright)  :  Mr.  Fussell,  would  your 
opinion  of  the  thousand  dollars  be  in  any  manner 
affected  if  you  were  to  assume  that  over  half  of  this 
time  in  court — I  don't  know  how  many  of  those  16, 
18  hours'  preparation — ^have  involved  the  failure  of 
the  Receiver  to  retain  control  of  the  $785.00  or  to 
collect  the  $1,290.00? 
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A.  No,  I  don't  think  it  would  be  affected  by  any 
failure  on  the  part  of  the  Receiver  in  those  re- 
spects. [404] 

Q.  You  feel  the  attorney  was  entitled  to  a  thou- 
sand dollars,  is  that  it,  for 

A.  Yes,  on  the  assumption  that  I  am  making, 
that  the  proceeding  is  being  conducted  in  good 
faith;  I  feel  that  he  is  entitled  to  be  paid  for  his 
time,  yes,  sir. 

Mr.  Enright:    I  have  no  further  questions. 

Mr.  Whyte:     I  have  just  one  question. 

Redirect  Examination 

Q.  (By  Mr.  Whyte)  :  Did  I  understand  your 
testimony  to  be,  Mr.  Fussell,  that  you  prescribed  a 
range  of  from  a  thousand  to  twelve  hundred  dol- 
lars for  the  services  specified? 

A.     That  is  correct. 

Mr.  Whyte:    I  have  no  further  questions. 

(Witness  excused.) 

The  Court:  Was  that  the  extent  to  which  you 
wished  to  reopen  your  case? 

Mr.  Whyte :     That  is  right. 

The  Court:  Do  you  want  to  begin  now,  Mr.  En- 
right? 

Mr.  Enright :  Yes,  I  will  do  my  best.  I  will  call 
Mr.  Richman,  your  Honor,  back  again.  [405] 
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recalled  as  a  witness  on  behalf  of  the  defendants, 
having  been  previously  duly  sworn,  resumed  the 
stand  and  testified  further  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Enright) :  At  our  adjournment,  Mr. 
Richman,  I  believe  we  were  covering  the  subject 
matter  of  this  two  thousand  dollars  x^his,  the  Oliver 
Cromwell  payment. 

Do  you  have  before  you  the  checks  evidencing 
the  payment  on  the  previous  months  and  on  the 
month  of  March  1954?  A.     I  have. 

Q.  Will  you  state  from  the  checks  when  those 
l^ayments  were  made  the  previous  months'? 

A.  Check  No.  204,  dated  December  31,  1953, 
payable  to  Pacific  Mortgage  Corporation  for  $2,- 
027.25,  marked  in  the  voucher  part  of  the  check 
^'1-1-54  payment,  MB  302912."  And  it  bears  per- 
forations of  having  been  paid  by  the  bank  of 
1-18-54. 

The  part  in  the  voucher  part  of  ''MB  302912" 
was  the  [406]  number  of  the  Oliver  Cromwell  loan 
with  the  Pacific  Mortgage  Company.   The  checks 

The  Court :  May  I  have  the  amount  of  that  check 
again  ? 

The  Witness:     $2,027.25. 

Mr.  Whytc:    And  the  date,  Mr.  Richman? 

The  Witness:  The  date  was  December  31,  1953. 
That  is  the  date  of  the  check.  The  perforation  is 
1-18-54. 

The  checks  prior  thereto,  with  the  group  I  have 
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here,  are  commencing  with  Check  No.  185,  to  Col- 
umbia Pest  Control,  dated  December  31,  and  cleared 
the  bank  on  1-20-54. 

Check  No.  186,  dated  December  31st,  cleared  the 
bank  1-22-54. 

Check  No.  187,  dated  December  31,  1953,  cleared 
the  bank  1-21-54. 

Check  No.  191,  dated  December  31,  '53,  cleared 
the  bank  1-22-54. 

Check  No.  192,  dated  December  31,  '53,  cleared 
the  bank  1-22-54. 

Check  No.  194,  dated  December  31,  1953,  cleared 
the  bank  1-20-54. 

The  balance  of  the  checks  proceed  through  there, 
and  they  were  all  dated  December  31st,  but  did  not 
clear  the  bank  until  around  the  20th  of  January. 

And  the  check  to  Pacific  Mortgage,  being  Check 
No.  204,  was  written  after  the  December  31,  1953 
payroll  checks  had  [407]  been  written. 

In  regard  to  the  February  1,  1954  payment, 
Check  No.  314,  dated  January  30,  1954,  to  Pacific 
Mortgage  Corporation,  $2,027.25,  marked  in  the 
voucher  part  "2-1-54  payment,"  is  perforated  by 
the  bank  as  having  cleared  it  on  2-9-54.  That  check 
was  written  after  the  payroll  checks  of  January 
31st  period,  1954. 

The  checks  just  prior  thereto  and  just  following 
show  payments  from  clearance  at  the  bank  of 
around  2-9  and  2-10-54. 

Check  No.  433,  payable  to  the  Pacific  Mortgage 
Company  for  $2,027.25. 
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Q.  (By  Mr.  Enright) :  Now,  this  is  the  one 
involved,  isn't  it? 

A.  Yes.  The  check  is  dated  February  27,  '54.  It 
is  marked  on  the  voucher  part  "3-1-54  payment." 

It  shows  perforation  from  the  bank,  as  having 
cleared  the  bank  on  3-4-54;  the  27th  of  February 
was  a  Saturday  and  was  probably  mailed  out  and 
received  by  Pacific  Mortgage  on  the  2nd  and  de- 
posited in  their  bank,  and  by  the  time  it  came  back 
to  the  branch  of  the  Citizens  Bank  at  3rd  and 
Western,  through  the  clearing  house,  it  would  be 
marked  "Fourth,  '54." 

That  Check  433  was  written  before  the  payroll  of 
February  28,  1954.  The  checkbook  shows  in  the 
stub  part,  commencing  with  Check  No.  425,  the 
stub  was  dated  February  28th. 

426  is  dated  February  26th;  427  check  number 
has  no  date;  [408]  428  check  number,  dated  2-26; 
429  number  was  dated  2-28;  431  check  number  was 
dated  2-26 ;  432  check  number  was  dated  2-26 ;  433 
check  number  was  dated  2-27.  That  433  is  the  one 
in  question.  Pacific  Mortgage  Corporation.  The  stub 
part  of  the  checkbook  shows  payment  of  3-1-54, 
$2,027.25. 

Check  No.  434  is  dated  2-27-54.  And  then  com- 
mencing with  Check  No.  435,  it  appears  to  be  the 
payroll  for  the  last  half  of  February,  and  those  are 
dated  2-28-54. 

The  previous  cheeks,  the  payroll  was  all  written 
before  the  Pacific  Mortgage  check.  And  this  is  the 
only  one  where  the  payroll  for  the 
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Mr.  Whyte :  That  is  all  moved  to  be  stricken  as 
not  responsive  to  the  question,  pure  conclusion  of 
the  witness. 

The  Witness:  The  checks  are  here  for  your  ex- 
amination, to  see  whether  the  payroll  numbered 
check  and  the  others  fit  in,  Mr.  Whyte. 

The  Court :  The  motion  will  be  denied.  The  court 
will  have  to  look  to  the  exhibits,  of  course. 

I  don't  think,  in  this  sort  of  thing,  we  can  cut 
the  verbal  testimony  too  close  to  the  line  or  hold 
it  too  close  to  the  line  of  technical  admissibility, 
because  insofar  as  it  gives  figures  and  dates  and 
amounts,  it  has  to  l)e  verified  from  the  documentary 
evidence,  which,  of  course,  is  controlling,  and  its 
reference  to  those  dates  and  amounts  and  so  on  is 
largely  to  direct  the  court's  attention  to  other  testi- 
mony [409]  which  the  witness  usually  gives,  which 
bears  upon  the  legal  issues,  rather  than  the  purely 
factual. 

Hence,  I  don't  mean  to  hold  that  a  particular 
thing  will  be  or  will  not  be  considered  material  or 
relevant,  when  it  comes  to  submission  of  the  case 
upon  the  merits,  and  I  am  letting  certain  testimony 
in  which  might  be  objectionable  if  we  were  going 
to  look  to  it  instead  of  to  the  checks,  because  it 
tends  to  orient  the  other  oral  testimony. 

The  Witness:  May  I  ask  your  Honor,  do  you 
wish  these  checks  to  be  put  into  evidence?  I  have 
read  all  the  information  I  gave  from  these  checks. 

The  Court:     I  think  they  should  be.  Either  the 
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checks  should  be  or  some  memorandum.  Possibly 

we  can  get  it  from  the  accounting,  I  don't  know. 

Just  so  we  can  go  to  some  paper  source  and  do 
our  computing  from  that. 

The  Witness:  Well  then,  that  would  be — you 
wish  in  evidence  Check  No.  204  and  these  others'? 

The  Court:  Either  the  checks  or  some  report. 
I  have  seen  reference  to  these  in  something,  and 
I  don't  know  if  it  was  an  affidavit  or  if  it  was  the 
Receiver's  report,  or  what. 

But  it  should  ]3e  before  the  court  in  its  docu- 
mentary form  or  by  way  of  an  admission. 

Mr.  Enright:  I  will  offer  in  evidence  these 
checks  the  witness  has  just  read  from.   [410] 

The  Court:     Received. 

The  Clerk:    Defendants'  D. 

(The  dociunents  referred  to  were  marked 
Defendants'  Exhibit  D  and  were  received  in 
evidence.) 

Q.  (By  Mr.  Enright):  The  amounts  of  $2,- 
027.25,  evidenced  by  the  February  27,  1954  check, 
was  in  payment  of  the  March  1st  installment  on  the 
Oliver  Cromwell  loan,  is  that  correct? 

A.  Yes.  It  so  shows  in  the  stub  of  the  check- 
book and  on  the  voucher  part  of  the  check,  and  ac- 
cording to  the  books,  it  was  the  pa3niient  that  was 
not  due  until  March  1,  1954.  The  previous  pay- 
ments had  been  made. 

Q.  Now,  I  want  to  direct  your  attention  to  the 
Oxy-Aire  contract.  Did  you  have  a  conversation 
with  Messrs.  Hallberg  and  Whyte  at  your  office, 
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during  the  period  sometime  December  1st  to  De- 
cember 4,  1953?  A.     Yes,  I  did. 

The  Court:    Mr.  Enright,  I  would  rather  like  to 
get   this    Oxy-Aire   matter   in   one    sitting,    so   we 
might  prudently  adjourn  now  until  this  afternoon. 
Would  you  say  1:45  would  be  convenient? 
Mr.  Enright:     Yes. 
The  Court:    1:45. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  1:45  o'clock  p.m.  of  the  same 
day.)   [411] 

Los  Angeles,  Monday,  Jmie  7,  1954,  1:45  p.m. 
The  Court:    Proceed. 

FREDERICK  I.  RICHMAN 

recalled  as  a  witness  on  behalf  of  the  defendants, 
having  been  previously  duly  sworn,  resumed  the 
stand  and  testified  further  as  follows: 

Direct  Examination — (Continued) 
Q.  (By  Mr.  Enright)  :  I  believe,  Mr.  Richman, 
you  had  stated  you  had  had  a  conversation  with  Mr. 
Hallberg  and  Mr.  Whyte  during  the  period  De- 
cember 1st  to  December  4th.  Now,  do  you  have  a 
means  of  ascertaining  what  day  it  was  you  had  that 
conversation  ? 

Q.    Yes.  The  conversation  took  place  December 
3rd. 

Q.    At  that  time  was  the  subject  matter  of  the 
Oxy-Aire  contacts  discussed?  A.     It  was. 
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Q.     What  was  said? 

A.  On  that  occasion  it  was  the  first  time  that 
the  Receiver  and  Mr.  Whyte  had  come  in  to  my 
office  since  the  appointment.  I  was  going  over  the 
current  files  with  them  at  the  time. 

I  showed  them  the  current  file  on  the  smog  ques- 
tion at  the  Oliver  Cromwell  and  at  the  Canterbury. 
And  I  informed  them  that  the  trust  had  received 
a  notice  to  apply  for  a  permit;  [412]  that  we  had 
applied  for  a  permit.  And  it  had  been  denied  on 
the  grounds  the  incinerator,  as  it  existed  at  that 
time,  could  not  continue  without  some  corrections, 
and  that  I  had  entered  into  a  contract  with  Oxy- 
Aire — it  wasn't  called  Oxy-Aire  at  that  time — to 
put  in  a  catalytic  agency  and  the  application,  to- 
gether with  the  plans,  had  been  filed,  but  as  yet  I 
had  not  received  back  the  approval  on  it.  There 
wasn't  anything  to  do  on  that  matter  until  the  ap- 
proval came  back  from  the  Air  Pollution  Control 
District. 

Q.  Did  you  later  receive  a  document  designated 
"Approval"  or  "Approved"? 

A.  I  received  back  the  application  with  the 
plans  marked,  "Approved,"  on  them  on  December 
7,  1953. 

I  immediately  put  the  documents  into  another  en- 
velope and  mailed  them  to  Roy  E.  Hallberg,  418 
South  Normandie,  Los  Angeles  5.  He  had  taken  an 
apartment  in  the  Oliver  Cromwell  to  conduct  the 
affairs  of  the  receivership. 
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Q.  When  was  the  next  time  you  heard  any  more 
or  anything  concerning  this  Oxy-Aire  contract? 

A.  About  the  middle  of  the  month  Mr.  Manalis 
of  the  Oxy-Aire  Company  called  me  and  wanted 
to  know  if  I  had  gotten  the  application  back. 

Mr.  Whyte:    Objected  to  as  hearsay,  your  Honor. 

Q.  (By  Mr.  Enright)  :  You  received  a  telephone 
call  about  the  middle  of  what  month?  [413] 

A.    December. 

Q.  Do  not  state  what  the  substance  of  the  phone 
call  was. 

The  Court :  The  exact  conversation  goes  out.  The 
fact  a  call  was  made,  the  fact  of  the  call  remains. 

Q.  (By  Mr.  Enright) :  After  receiving  this  call 
about  the  middle  of  December  1953,  what  did  you 
next  do?  A.     I  did  nothing. 

Q.  When  was  the  next  time  that  you  heard  any- 
thing concerning  the  Oxy-Aire  contract? 

A.     January  29,  1954. 

Q.     And  what  occurred  at  that  time? 

A.  I  had  left  my  office  and  gone  home.  My  secre- 
tary called  me  and  said  Mr.  Whyte  had  been  try- 
ing to  get  in  touch  with  me. 

Q.     Then  w^hat  did  you  do? 

A.  I  tried  to  contact  Mr. — ^my  secretary  gave 
me  the  message  that  Mr.  Whjrte  had  left  there,  that 
there  was  a  criminal  complaint  to  be  heard  Feb- 
ruary 1st  in  Lincoln  Heights  Jail  and  I  was  named 
as  one  of  the  defendants. 

I  immediately  tried  to  get  in  touch  with  Mr. 
Hallberg  both  at  the  Oliver  Cromwell  and  at  Cor- 
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ona  del  Mar,  but  was  unsuccessful  in  reaching  him 

at  either  place, 

Q.     January  29th  was  a  Friday,  is  that  correct? 

A.     That  is  correct.  [414] 

Q.  Did  you  appear  in  criminal  court  on  Feb- 
ruary 1st?  A.     I  did. 

Q.  Who  was  present  at  that  time  concerning  this 
matter  ? 

A.  Mr.  Whyte  was  present,  you  were  present,  I 
was  present;  that  is  all — the  judge. 

Q.  Was  the  manager  of  one  of  the  houses  there, 
too,  also? 

A.     No,  the  manager  was  not  there. 

Q.  AVhat  occurred  in  connection  with  this  Oxy- 
Aire  contract  at  that  time? 

A.  I  was  charged  with  a  criminal  violation  of 
the  Public  Health  and  Safety  Code  and  was  re- 
leased on  my  own  recognizance. 

Q.  What  services  did  Mr.  Whyte  render,  that 
you  observed,  at  that  time? 

A.     None  that  I  know  of. 

Q.  Was  there  a  statement  made  in  your  behalf 
in  the  presence  of  Mr.  Whyte? 

A.  There  was  a  statement  made  by  Mr.  Enright, 
my  attorney,  in  the  presence  of  Mr.  Whyte,  to  the 
judge  to  the  effect  I  no  longer  had  anything  to  do 
with  the  properties  and  that  it  was  a  matter  be- 
tween the  Receiver  and  the  Smog  Control  District. 

Q.  Have  you  since  that  time  examined  the  Oxy- 
Aire  contract  file?  [415]  A.    I  have. 
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Q.  Did  you  find  in  it  a  letter  prepared  or  pur- 
porting to  be  prepared  by  Mr.  Hallberg? 

A.     I  have  the  letter  here. 

Q.  I  direct  your  attention  to  a  letter  dated 
January  22,  1954,  and  particularly  to  that  portion 
of  it  pertaining  to  drawings,  or  approved  plans.  Do 
you  find  that  in  there?  A.     I  do. 

Q.  Now,  when  examining  the  Oxy-Aire  file,  did 
you  ascertain  what  occurred  with  reference  to  those 
drawings  ? 

A.  Not  from  the  file.  I  ascertained  it  with  my 
conversation  with  Mr.  Harrison  on  January  30th, 
what  had  happened  to  it. 

Q.  Mr.  Harrison,  that  is  the  bookkeeper  and 
agent  of  the  Receiver'?  A.     That  is  correct. 

Q.  State  what  was  stated,  said  by  the  agent,  Mr. 
Harrison,  concerning  the  Oxy-Aire  contract  file. 

Mr.  Whyte:  Objected  to  as  calling  for  hearsay 
evidence,  your  Honor,  and  being  offered  as  evidence 
of  the  truth  of  the  fact  which  he  is  attempting  to 
elicit  from  this  witness. 

The  Court:     What  about  it,  Mr.  Enright? 

Mr.  Enright :  Mr.  Harrison  is  the  agent  and  em- 
ployee of  the  Receiver.  It  is  not  hearsay,  what  his 
agent  and  the  Receiver  did.  [416] 

Mr.  Whyte :  He  is  not  a  party  to  this  proceeding. 

The  Court:     Overruled. 

The  Witness:  After  January  29th,  when  I 
couldn't  get  in  touch  with  Mr.  Hallberg  or  Mr. 
Whye,  I  contacted  Mr.  Harrison  and  on  that  day 
I  went  out  to  his  apartment  with  Mr.  Enright,  to 
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find   out   what   the   situation   was   relative   to   the 
criminal  complaint  that  I  was  supposed  to  be  in 
Lincoln  Heights  Jail  on  February  1st  for. 

The  Court:    Do  you  mean  in  jail? 

The  Witness:  That  is  where  I  was  told  to  be,  at 
Lincoln  Heights  Jail. 

The  Court:  You  weren't  actually  told  to  be  in 
jail,  were  you*? 

The  Witness :    Yes ;  Lincoln  Heights  Jail. 

The  Court:  Weren't  you  directed  to  the  Depart- 
ment of  the  Municipal  Court  that  meets  in  the  jail 
building  ? 

The  Witness:  That  is  where  it  turned  out  to  be 
over  there. 

The  Court:     It  wasn't  in  a  cell,  was  it? 

The  Witness:    No. 

The  Court:  Throughout  the  hearing  people  have 
referred  to  going  to  Lincoln  Heights  Jail,  From 
the  other  evidence  on  the  matter  it  has  seemed  to 
me  the}^  were  merely  cited  to  the  court  which  con- 
venes in  the  building  where  the  jail  is  located.  [417] 

You  don't  consider  that  you  come  to  jail  when 
you  come  up  here,  and  yet  the  Marshal  has  deten- 
tion rooms  in  this  building,  and  people  are  under 
detention  there  right  now. 

Q.  (By  Mr.  Enright) :  Did  you  ever  appear  in 
any  court  upon  a  criminal  charge  of  any  kind,  other 
than  this  one?  A.     Myself  as  the  defendant? 

Q.    Y^es.  A.     No. 

Q.  Now,  directing  your  attention  to  the  conver- 
sation with  Mr.  Harrison  concerning  this  subject 
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matter  of  the  drawings  on  the  Oxy-Aire  contract 

and  its  approval  by  the  Board 

A.  I  asked  Mr.  Harrison  what  it  was  all  about. 
Mr.  Harrison  stated  he  had  just  heard  that  after- 
noon of  the  criminal  complaint  and  Mrs.  McCon- 
nel],  the  manager  at  the  Oliver  Cromwell,  also  was 
named  as  a  defendant. 

I  asked  Harrison  what  happened,  as  I  thought 
everything  w^as  taken  care  of.  I  told  Harrison  I 
mailed  the  application,  approved,  and  drawings 
that  had  been  approved  by  the  Smog  District  to 
Mr.  Hallberg. 

Mr.  Harrison  said  that  Mr.  Hallberg  had  received 
them,  that  he  had  discussed  the  matter  of  the  con- 
tracts with  Mr.  Whyte  and  Mr.  Whyte  had  advised 
Mr.  Hallberg  he  was  not  bound  by  those  contracts. 

Mr.  Harrison  told  me  that  Mr.  Hallberg  directed 
him  to  call  Oxy-Aire  and  tell  them  to  do  nothing 
on  the  matter.  [418] 

Mr.  Harrison  stated  that  just  about  that  time 
Mr.  Idanalis  called  him  and  wanted  to  know  where 
the  plans  were,  and  Harrison  stated  that  he  told 
Mr.  Manalis  that  the  Receiver  was  not  bound  by 
the  contract  and  just  to  hold  up  everything. 

Subsequently,  Mr.  Harrison  stated  on  about  the 
middle  of  January  a  citation  had  been  received  for 
violation  at  the  Oliver  Cromwell.  Upon  receipt  of 
that  violation  Mr.  Hallberg  had  directed  him,  Mr. 
Harrison,  to  call  Oxy-Aire  and  have  them  proceed 
with  the  work. 

Mr.  Harrison  stated  that  he  called  Manalis  and 
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told  him  to  proceed,  and  Mr.  Manalis  said  he  did 

not  have  the  plans  and  specifications. 

That  occurred  along  about  the  13th  of  January, 
as  near  as  Mr.  Harrison  could  recollect.  And  Mr. 
Harrison  stated  that  he  looked  in  the  office  for  the 
approved  plans  and  application  from  the  Smog 
District,  but  could  not  find  them. 

And  the  next  time  he  was  able  to  get  in  touch 
with  Mr.  Hallberg  was  when  he  came  to  the  office 
of  the  Receiver  at  the  Oliver  Cromwell  on  January 
22nd.  Mr.  Hallberg  went  through  his  briefcase  and 
found  the  application  and  approved  plans. 

That  Mr.  Hallberg  then  dictated  the  letter  for 
Mr.  Harrison  to  send  to  the  Air  Pollution  Control, 
Inc.,  which  Mr.  Hallberg  signed,  enclosing  the  plans 
and  specifications  [419]  and  the  approval  of  the  ap- 
plication to  Air  Pollution  Control,  Inc. 

That  Mr.  Harrison  stated  that  Mr.  Hallberg  also 
told  him  to  call  them  and  get  them  on  the  phone 
in  a  hurry. 

Mr.  Harrison  stated  that  Air  Pollution  Control, 
Inc.  stated  that  there  was  a  shortage  of  a  certain 
material  at  that  time,  and  they  didn't  quite  know 
when  they  could  get  on  the  job.  But  they  would 
get  onto  it  as  quickly  as  they  could. 

Mr.  Harrison  stated  that  the  next  thing  he  knew 
about  it  was  the  filing  of  the  criminal  action,  and 
Mrs.  McConnell,  the  manager  at  the  Oliver  Crom- 
well, was  all  upset  about  the  matter. 

Mr.  Whyte:  I  am  going  to  move  to  strike  all 
that  testimony  again  as  hearsay  on  several  grounds. 
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To  begin  with,  the  testimony  of  an  agent  is  not 
binding  upon  his  principal  unless  it  is  made  during 
the  course  of  his  employment. 

There  is  no  showing  here  that  any  conversations 
that  Mr.  Harrison  had  with  Mr.  Richman,  in  direct 
violation  of  the  order  appointing  the  Receiver, 
which  states  in  so  many  words  that  the  jjlaintiff 
Lyda  Tidwell  and  the  defendant,  and  so  forth,  are 
restrained  from  disturbing  possession  of  the  Re- 
ceiver or  in  any  manner  molesting  the  Receiver  or 
interfering  directly  or  indirectly  with  the  adminis- 
tration of  the  receivership.  [420] 

There  was  no  authority,  no  authority  in  Mr. 
Richman  to  talk  with  any  agent  of  the  Receiver 
or  to  discuss  the  matter  with  the  Receiver,  without 
the  permission  of  his  attorney  or  without  the  per- 
mission of  this  court. 

The  Court:  Don't  you  think  he  could  call  and 
ask  for  information? 

Mr.  Whyte:     I  beg  your  pardon? 

The  Court:  Don't  you  think  he  could  properly 
call  and  ask  for  information? 

Mr.  Whyte:  Surely,  but  to  go  behind  the  Re- 
ceiver's back,  as  Mr.  Richman  did  in  this  instance, 
to  go  out  and  talk  to  his  agent  behind  his  back,  to 
spy  upon  his  operations  without  his  knowledge, 
seems  to  me  that  those  statements  are  clearly  out- 
side the  scope  of  the  agent's  authority. 

The  Witness:  Mr.  Whyte,  I  resent  that.  I  tried 
to  get 

The  Court:     Just  a  minute,  Mr.  Richman. 
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The  Witness:  I  tried  to  get  hold  of  the  Re- 
ceiver. 

Q.    (By  Mr.  Enright) :    Mr.  Richman. 

A.  And  he  wasn't  available.  I  have  never  been 
charged  with  a  crime  before  in  my  life. 

Mr.  Enright:    I  know  that  this  is 

The  Witness:  Talking  about  my  going  behind 
some]3ody's  back 

The  Court:  If  you  will  just  restrain  yourself, 
the  court  will  protect  you.  [421] 

Mr.  Whyte:  Mr.  Harrison  is  not  here.  He  is  not 
subject  to  any  cross  examination  by  me  as  to  these 
wild  statements  that  have  been  made. 

Now,  I  submit  again  that  is  purely  hearsay  testi- 
mony. 

The  Court :  I  don't  think  going  to  Mr.  Harrison, 
under  the  circumstances,  was  out  of  order.  You 
have  the  circumstance  that  a  man  has  been  cited 
for  violation  of  a  criminal  law.  He  tries  to  get  in 
touch  with  the  Receiver.  He  tries  to  get  in  touch 
with  the  Receiver's  attorney.  He  is  unable  to  do  so. 

The  transaction  to  be  litigated  grows  out  of  the 
property,  the  management  of  the  property  in  which 
the  man  has  an  interest.  He  is  a  defendant  or  pros- 
pective defendant  in  a  criminal  prosecution. 

Doesn't  he  have  a  right  to  seek  such  information 
as  he  can  and  is  not  harassing  Mr.  Hallberg's  agent 
at  that  time? 

Mr.  Whyte:  Mr.  Harrison  was  Mr.  Hallberg's 
bookkeeper  at  that  time,  but  the  statements  which 
he  made  to  Mr.  Richman,  that  have  been  testified 
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to  here,  are  certainly  not  within  the  scope  of  his 
employment  by — he  is  not  being  paid  by  Mr.  Hall- 
berg  to  go  around,  telling  third  persons  about  how 
this  thing  is  being  operated. 

Mr.  Richman  didn't  go  to  him  and  ask  when  the 
criminal  citation  was  coming  up,  or,  "What  time 
am  I  to  appear  in  court,"  or  about  matters  which 
were  germane  to  the  criminal  [422]  matter,  which 
was  to  come  along  on  the  following  Monday  morn- 
ing. 

Mr.  Richman  has  been  testifying  here  as  to  what 
went  on  in  the  past  in  the  operation  of  the  receiver- 
ship in  a  private  office  out  there. 

Again  I  submit  it  is  not  within  the  scope  of  an 
agent's  authority,  to  discuss  those  matters  with  out- 
siders. 

The  Court:  I  think  legally  it  either  isn't  or  we 
would  be  cutting  it  awfully  fine,  and  I  don't  want 
to  cut  it  awfully  fine. 

Of  course,  you  should  bear  in  mind  that  a  court 
can  size  up  the  situation,  sitting  in  an  impartial 
position  as  the  court  does,  and  I  think  there  is 
being  entirely  too  much  emphasis  placed  upon  this 
Smog  Control  violation.  Not  that  smog  control  isn't 
important  and  that  something  should  have  been 
done  to  prevent  this  occurrence.  But  I  don't  think 
it  is  the  controlling  thing  in  the  evidence  here. 

Mr.  Enright:  In  view  of  the  objection,  I  would 
like  to  offer  in  evidence  Mr.  Hallberg's  letter  of 
January  22nd. 

The  Court:     Received. 
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The  Clerk:     Defendants'  E  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  E  and  was  received  in  evi- 
dence.) 

DEFENDANTS'  EXHIBIT  E 

Air  Pollution  Control,  Inc.  Jan.  22,  1954 

357  North  La  Brea  Avenue 
Los  Angeles  36,  California 

Attention:  Mr.  B.  Manalis 

Gentlemen : 

This  letter  will  confirm  Mr.  Harrison's  telephone 
conversation  with  you  on  January  15th  giving  you 
my  instructions  to  proceed  with  the  construction 
and  installation  of  your  Oxyaire  Catalyst  proposed 
for  the  incinerator  at  the  Oliver  Cromwell  Apart- 
ment Hotel,  418  South  Normandie  Avenue,  Los 
Angeles. 

As  you  request,  I  am  attaching  the  plans  which 
you  su])mitted  to  the  Air  Pollution  Control  Dis- 
trict and  which  now  carry  their  approval  for  con- 
struction. The  letter  from  the  Air  Pollution  Con- 
trol District  enclosing  the  approved  plans  is  non- 
committal insofar  as  final  approval  is  concerned. 
This,  Mr.  Harrison  also  pointed  out  in  its  relation 
to  the  contract  with  you  for  completion  and  in- 
stallation of  a  remedy  capable  of  passing  Air  Pollu- 
tion Control  District  standards  as  covered  and  com- 
pleted Avith  you  and  by  Mr.  Richman  on  October 
23  and  26th,  1953,  respectively. 
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I  shall  be  glad  to  have  a  report  from  you  as  your 
work  on  this  progresses. 

Yours  very  truly, 

/s/  Roy  E.  Hallberg, 
as  Receiver  of  the  Assets  of  the  former  Richman 

Trust. 
:H— Enc. 


Q.  (By  Mr.  Enright) :  Directing  your  attention 
to  Exhibit  B,  Mr.  Hallberg's  memorandum,  and  to 
the  date  January  [423]  13th: 

"Received  notice  re:  Oliver  Cromwell  Incinera- 
tor. Oxy-Aire  vice  president  said  he  would  handle 
with  authorities.  Urged  him  to  get  on  our  job.  Said 
drawings  not  received.  Harrison  to  get  them  au- 
thority with  letter  (outlined  contents  for  letter)." 

That  is  at  the  time  of  the  citation,  the  criminal 
citation  for  the  smog  violation? 

A.  No,  I  think  that  is  the  time  of  the  violation 
of  the  operation  of  the  incinerator.  The  notice  was 
given,  that  was  given  January  13th,  the  criminal 
citation  came  through  some  days  later,  when  noth- 
ing was  done,  and  the  incinerator  was  still  being 
operated. 

Q.  The  drawings  there  referred  to,  there  was 
only  one  set  of  drawings  involved  in  this  transac- 
tion, wasn't  there?  A.     That  is  correct. 

Q.  So  from  January  13th  to  the  22nd  they  must 
have  been  in  the  hands  of  the  Receiver? 

A.  They  were  in  the  hands  of  the  Receiver  from 
December  7th  or  8th,  when  I  mailed  them  to  them, 
until  January  22nd. 
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Mr.  Whyte:  I  am  going  to  move  that  answer  be 
stricken  for  the  purpose  of  making  objection  to  the 
question. 

The  question  is  that  between  a  certain  period  of 
time  the  plans  and  drawings  must  have  been  in  the 
possession  of  [424]  the  Receiver. 

Mr.  Enright:  I  will  vdthdraw  the  question.  The 
documents  speak  for  themselves. 

Mr.  Whyte:  There  is  no  basis  for  this  gentle- 
man testifying  as  to  that. 

Q.  (By  Mr.  Enright) :  You  did  transmit  the 
drawings  to  the  Receiver  on  or  about  December  7th  ? 

A.     I  did. 

Q.     There  was  only  one  set  of  drawings? 

A.     That  is  correct. 

Q.  Now,  directing  your  attention  to  Mr.  Hall- 
berg,  did  you  have  a  conversation  with  him  during 
December  concerning  the  subject  matter  of  his  ex- 
perience in  managing  apartment  houses? 

A.    I  did. 

Q.     Can  you  fix  the  date  of  that  conversation? 

A.     December  4,  1953. 

Q.     Where  did  that  conversation  occur? 

A.     In  Mr.  Hallberg's  automobile. 

Q.  What  was  the  occasion  for  your  being  in  his 
automobile  ? 

A.  I  was  taking  Mr.  Hallberg  to  the  various 
buildings  and  introducing  him  to  the  managers,  and 
he  was  picking  up  the  money  that  the  managers 
had  on  hand. 
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Q.  What  did  Mr.  Hallberg  say  concerning  that 
subject  [425]  matter  and  what  did  you  say  concern- 
ing that  subject  matter  of  his  experience  in  man- 
aging apartment  buildings'? 

A.  I  asked  Mr.  Hallberg  if  he  was  in  the  busi- 
ness of  operating  multiple  housing.  He  said  yes,  he 
was. 

I  said,  "How  big  are  your  houses  f 

He  said  he  had  a  40-unit. 

I  said,  "Where  f 

He  said,  "On  East  Colorado." 

I  said,  "Pasadena?"  He  said,  "Yes." 

I  said,  "What  is  the  name  of  the  building?  I 
thought  of  buying  some  properties  over  there  once 
and  I  might  know  it." 

Q.     You  are  relating  the  conversation? 

A.  Yes.  Mr.  Hallberg  said,  "Well,  I  am  not  go- 
ing to  talk  any  more  with  you.  I  have  been  told  not 
to  discuss  myself  wdth  you." 

So  I  excused  the  conversation  and  changed  it  to 
the  weather. 

Q.  N'ow,  directing  your  attention  to  the  Western 
Arms  concerning  the  refrigeration  system  and  the 
incident  of  February  17,  1954,  did  you  receive  a 
telephone  call  concerning  that  subject  matter? 

A.    I  did. 


Q 
Q 

here 
A 


From  whom?  A.     Mrs.  Kennedy.  [426] 

She  was  the  witness  that  previously  testified 
? 

She  was  the  manascer  of  the  Western  Arms. 


She  previously  testified  here. 
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Q.     T\^hat  was  said  by  that  agent  of  the  Receiver  ? 

Mr.  Whyte:  Again,  just  for  the  purpose  of  the 
record,  I  would  like  to  object  to  this  as  calling  for 
hearsay  testimony. 

The  Court:     You  dispute  she  was  an  agent? 

Mr.  Whyte:  Xo,  I  don't  dispute  that,  your 
Honor,  but  again  I  don't  think  that  her  conversa- 
tions with  Mr.  Richman  are  within  the  scope  of  her 
employment  as  Mr.  Hallberg's  agent. 

The  Court :  Whether  they  were  or  were  not  will 
have  to  be  determined  somewhat  by  the  nature  of 
the  conversation.  You  might  say  a  lot  of  things  that 
do  not  bear  upon  a  particular  relationship,  and  then 
you  might  say  some  things  of  which  there  is  a 
question  whether  they  do  or  whether  they  do  not. 

It  is  difficult,  without  hearing  what  was  said,  to 
determine  whether  it  was  pursuant  to  the  agency 
or  was  in  derogation  of  it.  So  the  objection  is  over- 
ruled, with  the  comment  the  court  will  have  to  scru- 
tinize it  with  a  critical  eye. 

The  Witness :  Mrs.  Kennedy  stated  she  had  a 
bad  break  in  the  refrigeration  system.  That  she  had 
tried  to  get  hold  of  Mr.  Hallberg,  had  tried  to  get 
hold  of  Miss  Cosgrove  and  wasn't  successful. 

There  was  gas  leaking  in  the  building,  and  what 
should  [427]  be  done.  And  I  told  Mrs.  Kennedy  I 
had  no  say  in  the  operation  of  the  buildings,  that 
I  didn't  want  to  be  put  in  a  position  where  I  could 
be  criticized,  but  the  first  concern  was  to  see  that 
the  guests  in  the  building  were  taken  care  of,  be- 
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cause  they  were  producing  the  rents  that  kept  the 

trust  going. 

And  that  I  thought  she  was  entirely  within  her 
rights,  if  he  had  not  changed  the  refrigeration  com- 
pany, that  had  been  on  previously,  or  had  given  her 
any  statements  as  to  it  to  change,  for  her  to  call 
that  refrigeration  company  and  tell  them  to  do  what- 
ever was  necessary  to  protect  the  tenants  in  the 
building  and  protect  the  income  from  the  property. 

Q.     (By  Mr.  Enright)  :     What  day  was  that? 

A.     That  was  about  the  17th  of  February. 

Q.  Did  you  receive  another  call  the  following 
day?  A.     I  did. 

Q.     From  whom?  A.     Mrs.  Kennedy. 

Q.     The  substance  of  that  call  was  what? 

A.  She  was  still  unable  to  get  in  touch  with  Mr, 
Hallberg  or  Miss  Crogrove.  There  appeared  to  be 
nobody  at  the  office. 

That  she  had  asked  for  Mr.  Harrison,  but  had 
been  told  Mr.  Harrison  w^as  no  longer  working  for 
the  Receiver.  And  the  matter  was  still  causing  con- 
siderable trouble  and  what  [428]  should  she  do. 

I  again  repeated  I  did  not  want  to  be  in  the  posi- 
tion of  advising  her  anything,  and  the  only  thing 
for  her  to  do — and  I  thought  she  would  be  protect- 
ed— was  to  carry  through  with  the  service  company 
that  I  had  formerly  used  for  the  trust,  and  which 
evidently  Mr.  Hallberg  was  continuing  to  use. 

Q.  Did  you  receive  a  call  from  that  service  com- 
pany? A.    I  did. 
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Q.  Do  you  know  whether  or  not  the  agents  of 
the  Receiver  used  that  service  company? 

A.  They  used  that  service  company  for  a  period 
of  time,  and  then  discharged  that  service  company. 

The  service  company  called  me  a  couple  of  times, 
wanting  to  know  what  to  do.  They  had  been  unable 
to  get  in  touch  with  Mr.  Hallberg  or  Miss  Cos- 
grove. 

Q.  Now,  directing  your  attention  to  the  Oliver 
Cromwell  payment  of  January  1,  1954,  did  you  re- 
ceive telephone  calls  from  a  Mrs.  O'Neal  of  the  Pa- 
cific Mortgage  Company  concerning  that  subject 
matter  of  pajrment?  A.     I  did. 

Q.    What  dates? 

A.  On  January  14,  1954,  I  received  a  call  rela- 
tive to  the  nonpayment  of  the  January  1,  '54  pay- 
ment on  the  Oliver  Cromwell.  [429] 

Q.  That  is  the  payment  you  testified  that  showed 
the  check  cleared  on  January  18th,  is  that  it? 

A.     That  is  correct. 

Q.     Directing  your  attention 

A.  After  receiving  that  call  I  endeavored  to  con- 
tact Mr.  Hallberg,  but  could  not  reach  him.  I  con- 
tacted Mr.  Harrison,  and  he  stated  the  check  was 
drawn  and  was  on  Mr.  Hallberg's  desk,  waiting  for 
him  to  come  in  to  sign  the  check  and  send  it 
through. 

Mr.  Whyte:  x\gain  I  want  to  move  that  the  an- 
swer with  respect  to  what  was  told  him  by  Mrs. 
O'Neal  at  the  mortgage  company  is  purely  hearsay. 


\ 
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There  has  been  no  showing  she  was  an  agent  of  the 

Receiver. 

The  Court:  If  that  is  in  the  form  of  a  motion 
to  strike,  the  court  will  grant  it. 

Mr.  Whyte:     That  is  right,  it  is  a  motion. 

The  Witness:  I  received  on  January  11th  a 
notice  from  Pacific  Mortgage  of  a  reminder  that 
the  mortgage  payment  of  $2,027.25  due  on  1-1-54 
had  not  been  paid. 

Q.    (By  Mr.  Enright)  :     Is  this  the  notice  ? 

A.     That  is  the  notice. 

Mr.  Enright :  We  will  offer  this  in  evidence,  par- 
tially in  corroboration  of  the  agent  Harrison's  state- 
ment that  the  check  was  lying  on  Mr.  Hallberg's 
desk ;  that  portion  of  his  testimony  was  not  stricken. 

The  Court:    Received. 

The  Witness:  I  called  Mr.  Harrison  after  re- 
ceiving that  notice. 

The  Clerk:    Defendants'  F  in  evidence. 

(The  dociunent  referred  to  was  marked  De- 
fendants' Exhibit  F  and  was  received  in  evi- 
dence.) 

The  Witness:  Defendants'  Exhibit  F.  And  then 
I  called  him  again  after  receiving  the  telephone 
call  from  Mrs.  O'Neil  on  January  14th. 

Q.  (By  Mr.  Enright)  :  Directing  your  attention 
to  the  Brookshire  payment  book,  was  there  such  a 
book  recording  payments  on  that  trust  deed  note? 
I  assume  it  to  be A.   Yes,  there  was. 

Q.    Now,  you  received  correspondence  or  j)hone 
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calls  concerning  the  action  of  the  agent  or  nonac- 
tion of  the  agent  on  that  subject  matter? 

A.     I  did. 

Q.     When? 

A.  The  pajrtnent  was  due  on  the  15th  of  the 
month.  On  December  15th  the  payment  came  into 
my  office.  I  transmitted  it  to  Mr.  Hallberg  by  enve- 
lope. 

On  or  about  January  7th  I  received  a  note  from 
Mrs.  Brookshire  that  the  payment  had  not  been — 
the  payment  book  had  not  been  received,  and  re- 
quested that  it  be  mailed  to  her  so  that  they  could 

send  in  their  payment   on  the  next the    [431] 

15th  of  January. 

I  sent  that  note  to  Mr.  Hallberg. 

Mr.  Whyte:  I  am  going  to  move  to  strike  his 
communications,  either  in  the  form  of  notes  or 
otherwise,  from  Mrs.  Brookshire.  There  is  no  show- 
ing she  is  an  agent  of  the  Receiver.  Here  again  it 
is  purely  hearsay. 

The  Court:     The  motion  is  granted. 

Mr.  Enright:  The  offer  of  the  evidence  is  for 
the  purpose  of  showing  nonaction  or  failure  of  the 
Receiver  to  perform  his  duties. 

Q.  (By  Mr.  Enright) :  Do  you  have  the  notice? 
I  believe  that  is  base  evidence.  Mr.  Richman,  do  you 
have  the  note?  Or  did  you  forward  that  to  Mr. 
Hallberg? 

A.  Yes,  I  have  the  note.  I  am  sorry,  I  misstated 
myself  before.  I  called  Harrison,  on  receipt  of  this, 
and  asked  for  Mr.  Hallberg  and  he  was  not  in. 
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Q.    What  did  Mr.  Harrison  say  when  you  talked 
to  him,  the  agent  of  the  Receiver? 

A.     Mr.  Harrison  stated  that  Mr.  Hallberg  had 

not  released  the  return  of  that  book,  but  he  would 

bring  it  to  Mr.  Hallberg's  attention  the  next  time 

he  saw  Mr.  Hallberg,  and  would  send  it  back  to  her. 

Q.     That  was  shortly  after  January  7,  19541 

A.    Yes. 

Q.     That   pertained   to   the   December   15,    1953 
payment?  [432] 

The  Court:    On  what  obligation? 
Q.    (By  Mr.  Enright)  :     Could  you  answer  the 
court's  question? 

A.     On  a  deed  of  trust  that  was  owned  by  Rich- 
man  Trust;  trust  deed  receivable. 

Mr.  Enright:    I  will  offer  in  evidence  this  Jan- 
uary 7,  1954 

Mr.  Whyte:     To  which  objection  is  made  on  the 
ground  it  is  hearsay. 

The  Court:    Let  me  see  it.  It  will  be  received  as 
a  docmnent  received  in  the  course  of  business. 
The  Clerk:     Defendants'  G  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  G  and  was  received  in  evi- 
dence.) 
Q.    (By  Mr.  Enright)  :    Now,  directing  your  at- 
tention to  Arden  Farms  commission  check,  particu- 
larly, I  believe,  one  of  December  18,  1953,  do  you 
have  such  a  transaction  in  mind?  A.     I  do. 

Q.     State  what  occurred  in  connection  with  that 
transaction  concerning  the  Receiver's  action? 
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A.     The  Arden  Farms  sent  through  a  check  for    i 
five  per  cent  of  the  milk  bill  at  the  Canterbury  be- 
tween the  15th  and  20th  of  each  month. 

The  check  was  made  payable  to  F.  I.  Richman 
individually,  because  they  would  not  make  it  pay- 
able to  the  trust.  [433] 

Mr.  Whyte :  Just  a  moment.  I  am  going  to  move 
to  strike  that  as  a  pure  conclusion  of  the  witness 
and  move  to  strike  the  rest  of  the  testimony,  as 
there  is  no  sufficient  foundation  laid.  I  can't  tell 
where  this  information  was  coming  from,  or  any- 
thing of  the  sort,  so  I  can  make  a  proper  objection. 

The  Court:  The  motion  is  granted.  I  think  it  is 
probably  a  relevant  source  of  inquiry,  but  we  don't 
have  enough  foundation. 

1  know  what  you  are  driving  at,  Mr.  Enright. 

Q.  (By  Mr.  Enright) :  During  the  period  Janu- 
ary 1,  1946  to  November  30,  1953,  did  you  as  agent 
for  the  trust  have  a  continuing  transaction  with 
Arden  Farms'? 

A.  Not  from  your  starting  date.  From  the  time 
of  the  acquisition  of  the  Canterbury  to  the  end  of 
November  I  had  a  continuing  transaction  with 
Arden  Farms. 

Q.  When  did  you  acquire,  as  agent  for  the  trust, 
the  Canterbury? 

A.  The  trust  acquired  the  Canterbury,  I  believe 
it  was  October  1948. 

Q.  From  that  date  to  November  30,  1953,  did 
Arden  Farms  furnish  the  milk,  as  best  you  now 
recollect,  for  the  Canterbury? 
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A.  For  the  guests  of  the  Canterbury  that  de- 
sired to  have  the  milk  delivered  to  their  door  by 
the  Arden  delivery,  [434]  it  did. 

Q.  During  that  period  of  time,  up  to  November 
30,  1953,  vv^as  there  a  commission  payable  to  the 
trust  on  account  of  milk  delivered  by  Arden  to  the 
Canterbury  Apartments  ? 

Mr.  Whyte:  I  am  going  to  object  to  this  line 
of  testimony  as  being  immaterial  and  irrelevant. 
Whjit  may  have  taken  place  under  Mr.  Ricliman's 
regime,  so  far  as  his  dealing  with  Arden  Farms  is 
concerned,  doesn't  seem  to  me  to  prove  or  disprove 
any  issue  with  respect  to  the  Receiver. 

The  Court:  But  it  might  provide  a  foundation 
for  evidence  at  a  later  time.  The  objection  is  over- 
ruled. 

The  Witness:  I  received  five  per  cent  of  the 
previous  month's  bill,  a  check  from  them  between 
the  15th  and  20th  of  each  month. 

Q.  (By  Mr.  Enright) :  Had  you  been  receiving 
that  for  several  months  before  November  30,  1953? 

A.     Ever  since  the  acquisition  of  the  Canterbury. 

Q.  Now,  did  you  receive  a  communication  from 
Arden  Farms  of  any  form? 

A.  On  December  18,  1953,  I  received  a  check 
from  x\rden  Farms  in  the  amount  of  $5.69. 

Q.     Yv^hat  did  you  do  with  it? 

A.  Put  it  in  an  envelope  and  mailed  it  to  Roy 
Hallberg,  Receiver,  418  South  Normandie,  Los  An- 
geles 5. 

Q.    And  then  what  happened?  [435] 
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A.  On  about  January  8tli  I  received  the  check 
back,  together  with  a  notation  dated  1-7-54: 

"Mr.  Richman: 

"Will  you  please  endorse  the  Arden  Farms 
check  attached  and  return  to  me"?  Thanks. 

"Roy  E.  Hallberg." 

It  was  all  typewritten;  not  even  signed  by  Mr. 
Hallberg. 

Q.  Now,  directing  your  attention  to  the  gas 
utility  company  that  furnished  you  gas  services, 
will  you  state  whether,  or,  which  utility  of  our  Los 
Angeles  Utilities  furnished  gas  to  these  five  apart- 
ment houses? 

A.  Southern  California  Gas  Company  furnished 
gas  to  all  five  buildings. 

Q.  On  or  about  January  8,  1954,  did  you  receive 
a  communication  from  the  Southern  California  Gas 
Company  concerning  payment  of  the  gas  utility 
bills? 

A.  I  received  an  audited  request  at  that  time 
from  the  Gas  Company,  showing  it  did  not  call  for 
a  reply  or  payment,  but  stated — showing  that  the 
account,  the  bill  for  the  period  ended  December 
14th  of  $81.78  was  still  outstanding. 

Q.     That  is  as  of  January  8,  1954? 

A.  That  is  correct.  I  contacted  Mr.  Harrison 
and  verified  it,  and  did  not  send  it  through,  because 
it  Vv^as  merely  an  accounting  audit.  [436] 

Q.    Now,  as  to  the  water  and  power  bills. 

A.     Well,   also  on  January  21st  I  received  the 
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bill  from  the  Gas  Company  for  the  Canterbury  for 
the  period  December  14th  to  January  14th  in  the 
amount  of  $89.39,  and  showing  that  the  bill  for  the 
X:)eriod  from  November  12th  to  December  14th,  in 
the  amount  of  $81.78  was  still  unpaid,  making  a 
total  amount  due  of  $171.17  as  of  January  21,  1954. 

Q.  Now,  directing  your  attention  to  the  power 
and  water  utilities,  did  you  receive  communications 
from  those  concerning  the  Receiver's  incurring  or 
not  incurring  those  bills'?  A.     I  did. 

Q.     Recite  the  dates. 

A.  January  15,  1954,  the  water,  light  and  power 
bill  for  the  Oliver  Cromwell,  for  the  period  of  De- 
cember 7th  to  January  7th,  was  received  by  me. 

I  transmitted  it  to  Mr.  Hallberg,  and  attached  to 
it  was  a  sticker,  "Your  previous  bill  may  have  been 
overlooked.  Please  give  this  statement  your  prompt 
attention." 

Also,  I  had  received  a  gas  bill  for  the  Fountain 
Manor  for  the  period  December  7th  to  January  7th 
in  the  amount  of  $207.45,  showing  the  bill  for  the 
period  November  4th  to  December  7th,  in  the 
amount  of  $199.66  was  still  unpaid;  for  a  total  of 
$407.11. 

Q.     That  is  as  of  January  15,  1954?  [437] 

A.     Yes. 

Q.  Those  are  utilities  as  of  November,  which 
were  yet  unpaid?  A.    Yes. 

Q.  Now,  directing  your  attention  to  the  LaLoma 
Apartments  and  the  phone  bills. 

A.     On  January  19,  1954,  I  received  both  phone 
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bills  for  the  LaLoma,  for  the  period  as  of  January 
11,  1954,  and  both  bills — that  is,  the  house  bill  and 
the  manager's  phone  showed  that  the  December  11, 
1953,  phone  bill  of  both  the  manager  and  the  house 
was  unpaid. 

The  manager's  phone  was  $4.40  for  the  current 
month,  and  the  previous  unpaid  month  was  $4.11. 

The  house  phone  was  $8.31  for  the  current  month, 
and  $6.33  for  the  previous  month,  which  had  not 
been  paid. 

The  utility  bills  and  phone  bills  were  all  in  my 
name,  and  I  received  numerous  calls  from  them 
relative  to  non — from  the  utility  companies  rela- 
tive to  the  nonpayment  of  the  bills. 

The  Receiver  evidently  made  no  attempt  to  trans- 
fer the  service  into  his  name  as  Receiver. 

Q.  Directing  your  attention  to  Barker  Bros.,  did 
you  receive  a  notice  from  them  sometime  in  Janu- 
ary 1954 '^  A.     I  did,  January  18,  1954. 

Q.  What  was  that  bill  for  and  for  what  period 
of  time?  [438] 

A.  The  bill  was  for — the  notice  was  for  $603.34 
relative  to  x>i^ii'chases  made  in  November,  and  that 
was  one  of  the  bills  I  had  delivered  to  Mr.  Hallberg 
as  being  unpaid  when  he  took  over  the  operation 
of  the  trust,  about  December  1,  1953. 

Q.  Did  your  previous  testimony  cover  the  Can- 
terbury gas  bills?  I  guess  it  did,  didn't  if? 

A.  Yes,  but  on  January  26,  1954,  I  received  a 
telephone  call  from  H.  B.  Hanson,  credit  office  of 
the  Telephone  Company,  relative  to  the  Canterbury 
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phone  bill,  in  the  amount  of  $278.44  being  unpaid. 

Q.  I  will  direct  your  attention  to  compensation 
insurance  policy.  Did  you  receive  a  request  upon 
that  item?  A.     I  did. 

Q.    What  date? 

A.  I  received  the  blank  statement  to  put  on  the 
payroll  figures  about  December  28,  1953.  I  sent  that 
to  Mr.  Hallberg,  with  the  request  that  he  put  on 
the  figures  for  the  trust  for  the  period  of  October 
and  November  1953. 

And  then  I  would  send  it  to  the  company,  and 
then  would  be  able  to  compute  the  amoimt  of  the 
insurance  deposit  premium  which  goes  to  the  trust 
and  would  repay  the  trust  with. 

Q.  The  Receiver  had  then  taken  possession  of 
all  the  books  and  records  for  the  months  of  October 
and  November,  is  [439]  that  right? 

A.  That  is  correct.  I  didn't  have  any  informa- 
tion relative  to  the  amoimt  of  payroll  for  Novem- 
ber or  October,  which  I  needed  for  that  audit. 

Q.    Did  you  receive  a  reply  from  the  Receiver? 

A.  I  did  not.  On  January  22nd  I  received  a 
second  request  from  the  insurance  company.  I 
transmitted  that  and  talked  with  Mr.  Harrison. 

He  stated  that  he  would  try  to  get  it  out  as 
quickly  as  he  could,  Ixit  he  would  have  to  discuss 
it  with  Mr.  Hallberg  and  he  didn't  see  Mr.  Hallberg 
very  frequently. 

Q.  Directing  your  attention  to  a  deposit,  I  be- 
lieve, shown  by  the  Receiver's  account,  in  the  sirni 
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of  $400.00  on  account  of  compensation  insurance, 

do  you  have  that  subject  matter  in  mind? 

A.    Yes. 

Q.     There  is  such  an  item  shown? 

A.  Yes,  the  compensation  insurance  companies 
require  a  premium  deposit.  In  this  instance  of 
$400.00,  to  write  the  policy,  so  the  receiver's  books 
reflect — and  I  was  present  when  he  ordered  the 
policy  from  Mr.  Dulley,  and  was  told  it  would  be 
$400.00  deposit  premium  on  the  compensation 
l^olicy,  which  he  had  to  take  out  in  his  name  as 
Receiver. 

Q.  Does  the  Receiver's  accounting  in  any  man- 
ner account  for  the  refund,  if  any,  or  dispose  of 
that  $400.00  item,  other  [440]  than  being  a  charge? 

Mr.  Whyte:  I  object  to  that.  The  Receiver's  ac- 
count is  the  best  evidence  and  will  speak  for  itself. 

The  Witness:  There  is  nothing  in  the  Receiver's 
account  showing  any  audit  on  that  compensation 
or  any  return  premimn  on  that. 

The  Court:  They  seem  to  be  going  along  with 
your  objection,  Mr.  Whyte;  Receiver's  account  now. 

Q.  (By  Mr.  Enright) :  Have  you  examined  the 
account?  A.     I  have. 

Q.  Is  there  any  place  in  here  where  there  has 
been  a  refund  or  an  accounting  in  any  manner  on 
the  $400.00?  A.     There  has  not. 

Q.  Are  you  familiar  with  the  payroll  incurred 
by  the  Receiver  while  he  was  in  possession  of  the 
property?  A.     I  am. 

Q.    Are  you  familiar  with  rates  being  paid  for 
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such  payroll  during  comparable  periods  of  time, 

going  back  so  far  as  January  1,  1946,  for  example? 

Mr.  Whyte:  Miss  Reporter,  will  you  read  the 
question?  I  didn't  catch  it. 

(The  question  was  read.) 

Mr.  Whyte :    What  payroll  is  that  ? 

Mr.  Enright:  The  payroll  for  which  Mr.  Hall- 
berg  deposited  $400.00.  [441] 

Mr.  Whyte:  I  understood  that  $400.00  to  be  an 
insurance  deposit.  I  don't  quite  catch  the  connec- 
tion. 

Mr.  Enright:     Compensation  insurance. 

The  Court:  I  think  they  are  proving  the  pay- 
ment on  premium  for  workmen's  compensation  cov- 
erage for  employees  of  the  trust. 

Is  that  right? 

Mr.  Enright:     That  is  correct,  your  Honor. 

The  Court:  What  is  the  point  you  are  making, 
KG  Mr.  Whyte  can  get  it? 

Mr.  Enright:  I  am  endeavoring  to  introduce  the 
evidence  which  will  demonstrate  there  has  been  no 
accounting  or  settlement  of  the  account  by  the  Re- 
ceiver, first. 

And,  second,  we  will  produce  evidence  there  is 
approximately  $150.00  refundable  on  account  of  the 
$400.00  deposit;  another  action  or  nonaction  on  the 
part  of  the  Receiver. 

Mr.  Camusi:  I  am  going  to  make  an  objection 
to  this  line  of  questioning  because  it  affects  the 
plaintiff  Tidwell  in  this  action. 

We  are  not  here  to  protect  the  Receiver,  but,  at 
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the  same  time,  we  are  interested  in  any  charges 

made  along  the  line  of  refund. 

I  think  we  should  be  fair  to  the  Receiver.  We 
called  him  in  here  one  morning  and  said,  "Plaintiff 
and  defendant  have  reached  an  agreement.  You 
give  over  possession  this  [442]  week  end.  And  the 
order  specifically  states  you  turn  over  everything 
to  Mrs.  Tidwell  and  her  agents,  other  than  cash  in 
bank  and  under  your  control." 

Now,  at  that  time,  I  will  stipulate  for  the  pur- 
poses of  this  argument,  that  the  Receiver  had  not 
used  up  the  whole  $400.00  he  had  been  paid — that 
the  Receiver  had  not  used  up  the  whole  $400.00  he 
had  paid  in  this  five-month  period. 

Now,  we  have  made  an  agreement.  We  bought 
out  the  assets  of  the  trust  as  of  March  1st. 

Now,  if  they  have  any  complaints  on  that,  that 
is  against  us.  That  is  something  that  can  be  decided 
with  us. 

We  can't  just  kick  a  Receiver  out  over  a  week 
end  and  then  say,  "You  failed  to  make  an  account- 
ing of  any  moneys  that  hadn't  been  used  up." 

The  point  is  he  paid  the  money  out  and  he  shows 
it  in  his  accounting.  I  think  the  matter  speaks  for 
itself. 

If  they  think.  Defendant  Richman  thinks  he  is 
entitled  to  an}^  of  this  money,  that  is  something 
for  the  plaintiff  and  defendant  to  fight  out  in  their 
lawsuit. 

Furthermore,  I  am  interested  in  anything  that 
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will  not  jeopardize  anyone's  rights,  and  will  save 

some  time. 

The  Court:  Well,  I  rather  gather  from  the  line 
of  testimony  that  Mr.  Enright  is  endeavoring  to 
show  us  the  practice  by  the  Receiver.  Is  that  right? 

Mr.  Enright:    That  is  one  point.  [443] 

The  Court:  To  that  end  the  door  has  to  be 
opened  to  receive  testimony  which  might  be  rele- 
vant in  that  field,  whether  it  does  or  does  not  prove 
the  implied  accusations,  so  the  objection  will  be 
overruled. 

Q.  (By  Mr.  Enright)  :  My  desire,  Mr.  Richman, 
is  to  ascertain  now  whether  or  not  you  have  made 
an  audit,  based  upon  your  experience,  as  you  pre- 
viously testified,  as  to  the  amount  of  money  re- 
fundable under  this  $400.00.  A.     I  have. 

Q.    What  is  the  amount  ? 

A.  The  compensation  policies  run  differently 
from  others. 

Mr.  Whyte:  I  am  going  to  object  to  this.  There 
is  no  sufficient  foundation  laid  for  his  knowing  all 
the  facts  which  will  indicate 

The  Court:  Objection  sustained.  No  proper 
foundation. 

Mr.  Whyte :    what  the  amount  will  be. 

Q.  (By  Mr.  Enright) :  Did  you  examine  the 
books  and  records  of  the  Receiver?  A.    Yes. 

Q.     Did  you  examine  his  accounting? 

A.    I  have. 

Q.  Did  you  ascertain  the  amount  of  money  he 
IDaid  on  account  of  payroll? 
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A.     I  have ;  it  is  in  his  report.  [444] 

Q.  Did  you  examine  to  ascertain  the  rate  of 
charges  for  workmen's  compensation  insurance? 

A.    I  have. 

Q.     State  the  amount  that  accrued. 

A.     The  amount  accrued 

Mr.  Camusi:  I  object  to  that  on  the  ground  it 
is  still  not  the  best  evidence.  I  don't  want  this  evi- 
dence coming  in.  I  want  to  see  the  relevant  records. 

The  Court:    Objection  sustained. 

Mr.  Enright:    You  want  to  see  the  records. 

Q.  (By  Mr.  Enright)  :  Will  you  get  the  rec- 
ords, Mr.  Richman? 

The  Witness:  Do  you  want  to  take  a  recess?  It 
is  going  to  take  me  some  time  to  dig  them  out. 

The  Court:  All  right.  We  will  recess  until  the 
witness  finds  the  records. 

(Short  recess  taken.) 

Mr.  Whyte:  Your  Honor,  I  wonder  if  I  might 
have  permission  to  ask  Mr.  Richman  a  few  ques- 
tions on  voir  dire,  with  respect  to  this  and  so-called 
insurance  refund. 

I  think  I  can  show  it  has  no  materiality  here,  if 
I  can  be  permitted  to  ask  the  witness  a  question 
or  two. 

The  Court:    All  right.  Go  ahead.  [445] 

Voir  Dire  Examination 
Q.     (By  Mr.  Whyte) :  Mr.  Richman,  you  men- 
tioned a  figure,  I  believe  it  was  $400.00,  in  the  form 
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of  a  refund  from  an  insurance  company  on  account 

of  compensation  insurance,  is  that  correct,  sir? 

A.    Not  a  refund  of  $400.00. 

Q.    How  much  was  the  refund? 

A.  I  figure  the  refund  should  be  in  the  neigh- 
borhood of  $158.00. 

Q.  Is  that  the  item  which  you  said  was  not 
shown  in  the  Receiver's  report? 

A.     That  is  correct. 

Q.  When  did  that  refund — when  was  that  item 
refunded  to  the  Receiver,  if  you  know? 

A.  I  don't  know  whether  it  has  been  refunded. 
It  would  be  refunded  until  the  Receiver  filed  his 
payroll  figures  for  the  three  months  of  his  opera- 
tion. The  company  computed  the  amount  of  pre- 
mium upon  his  payroll  figures,  and  then  he  would 
ask  for  a  refund. 

Q.  You  say  you  don't  know  whether  it  has  been 
refunded  or  not? 

A.     No.  It  does  not  show  in  his  report  at  all. 

Q.  If  it  had  not  been  refunded,  naturally,  it 
would  not  show  in  the  Receiver's  report,  would  it? 

A.  That  is  correct,  but  it  is  an  amount  that 
should  belong  to  the  Receiver.  It  was  money  de- 
posited there,  that  hasn't  been  used  up  and  is  re- 
turnable to  the  Receiver. 

The  $400.00  deposit  does  show  on  his  books,  as 
having  been  paid  out. 

Q.  You  are  familiar  with  the  fact  that  the  Re- 
ceiver's report  covers  the  period  from  December, 
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roughly  December  1,  '53,  to  February  28,  1954,  are 

you  not?  A.     That  is  correct. 

Q.  Then  any  transactions  occurring  outside  of 
that  period  would  not  be  shown  in  the  Receiver's 
report,  would  they? 

A.  No,  the  Receiver's  report  also  shows  many 
checks  dated  March  8,  1954,  after  the  period  of  his 
report. 

Q.  You  refer  to  the  many  checks  which  you 
show  in  the  Receiver's  report.  Will  you  direct  my 
attention  to  those,  please,  Mr.  Richman? 

A.  Yes.  They  are  on  Exhibit  C,  ''Disbursements 
Made  by  the  Receiver,  as  Directed  by  the  Court, 
Covering  Liabilities  Incurred  Prior  to  February  28, 
1954,  but  not  Paid  Until  After  that  Date,"  which 
is  three  pages  of  them. 

And  then  the  recapitulation  at  the  bottom  of 
page  3  shows  the  amounts  according  to  the  three 
months  operation  of  $26,819.19. 

The  payments  as  listed  above  of  $6,121.40,  and 
that  means  [447]  the  payments  which  were  made 
after  February  28,  1954. 

Then  it  shows  the  balance  as  of  March  10,  1954, 
of  $20,697.71. 

Q.  Schedule  C  you  have  referred  to  is  listed,  is 
restricted  to  disbursements  made  on  account  of  lia- 
bilities incurred  during  the  month  of  February 
1954,  is  it  not,  Mr.  Richman? 

A.     That  is  ^v]lat  it  states  there,  yes. 

Q.  And  a  refund  on  account  of  insurance  is  not 
a  liability  incurred,  is  it,  Mr.  Richman? 
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A.  Yes.  The  insurance  premium  was  due  and 
payable  for  the  period  of  time  of  the  three  months' 
operation,  subject  to  an  audit. 

Q.  Do  I  imderstand  you  correctly  as  telling  me 
that  when  the  receivership  or  successors  to  the  Re- 
ceiver have  a  refund  coming  from  the  insurance 
company,  that  that  is  a  liability  which  they  have 
incurred  ? 

A.  No,  not  a  liability  they  incurred,  but  their 
payroll  compensation  insurance  for  the  three 
months'  period  of  time  is  a  liability  they  have  in- 
curred in  the  receivership. 

Mr.  Whyte :  I  think  I  have  developed  sufficiently 
to  show  your  Honor  that  the  omission  of  any  re- 
funds from  Mr.  Hallberg's  report  is  completely  ex- 
plicable upon  the  ground  it  wasn't  received  during 
the  period  which  the  report  covers  and,  in  fact, 
the  witness  doesn't  even  know  it  yet  has  been  [448] 
received. 

The  Court:  Treating  that  as  an  objection,  the 
objection  is  sustained.  Now,  it  would  be  proper  to 
show  that,  if  it  be  the  fact,  that  the  Receiver  was 
entitled  to  a  refund,  that  the  Receiver  did  not  apply 
for  the  refund. 

That  under  the  contract  or  the  rights  as  fixed  by 
law  the  time  within  which  the  refund  could  be 
obtained  has  expired. 

You  will  have  to  make  a  showing  along  such  ave- 
nues as  will  develop  those  facts,  rather  than  this 
attempted  experting  of  insurance  refunds  by  a  lay 
witness. 
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Mr.  Camusi :  I  would  like  the  record  to  state  my 
objection  perhaps  a  little  different  way. 

The  Court:  To  what  are  you  going  to  object,  the 
question  ? 

Mr.  Camusi:    The  whole  line. 

The  Court:    The  court's  ruling  or  what? 

Mr.  Camusi :  The  whole  line  of  questioning,  your 
Honor.  I  don't  think  they  can  make  out  a  case  on 
the  bare  facts  in  this  case,  because  this  court  order, 
signed  by  your  Honor  that  Friday  morning,  which 
directed  the  turning  over  of  the  assets  to  the  r)lain- 
tiff  Mrs,  Tidwell  on  Sunday  afternoon,  said  all 
assets. 

This  potential  refund  at  that  time  was  an  asset. 
It  was  turned  over  to  Mrs.  Tidwell. 

If  they  think  they  have  some  interest  in  that,  that 
is  [449]  something  we  will  fight  out  on  our  own.  It 
is  our  position  they  haven't. 

The  Court:  Let's  mark  that  down  as  one  item 
to  be  considered  in  the  pretrial  that  is  coming  up. 

Mr.  Camusi:  That  is  right.  You  can't  come  here 
and  attack  the  Receiver  for  not  having  collected 
this.  We  wouldn't  have  permitted  it,  because,  under 
order  of  court  and  our  stipulation  with  the  defend- 
ant Frederick  Richman,  it  was  conceded  on  all  sides 
that  all  assets,  except  money  in  the  bank  or  under 
the  control  of  Receiver  at  that  time,  were  to  be 
turned  over  to  the  plaintiff,  and  they  were  turned 
over. 

The  Witness:     The   only  way  that  refunds  on 
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deposit  could  come  back  would  be  to  Mr.  Hallberg. 

The  policy  is  in  Mr.  Hallberg 's  name. 

The  Court:  His  statement  doesn't  call  for  a 
statement  from  you.  There  was  no  question  for  you 
to  make  a  statement  to. 

Mr.  Enright:    The  amount  of  $125.00 

Mr.  Camusi:  I  will  stipulate,  to  save  time — we 
are  in  the  process  of  checking  that — if  Defendant 
Richman  thinks  he  has  any  right  to  it,  that  refund, 
he  will  have  ample  opportunity  to  make  that  claim 
in  his  fight  with  us. 

The  Court:  That  is  where  I  think  we  should 
consider  it,  instead  of  considering  it  with  this  Re- 
ceiver, who  was  subject  to  an  order.  [450] 

The  Witness:  That  check  will  come  back  in  the 
name  of  the  Receiver  and  will  be  endorsed  by  him 
over  to  you  and  your  client,  or  he  will  send  an 
authorization  to  the  company  to  give  it  to  you,  ac- 
cording to  the  insurance  rules.  Otherwise,  it  will 
come  directly  back  to  the  policyholder,  who  is  Mr. 
Hallberg. 

Q.  (By  Mr.  Enright) :  Mr.  Richman,  have  you 
examined  the  books  and  records  and  correspondence 
of  the  Receiver? 

A.     To  a  certain  extent,  yes. 

Q.  Did  you  find  anything  in  there  anywhere 
pertaining  to  the  Receiver  making  an  application 
for  a  refimd A.     No. 

Q.    or  report  of  any  kind A.     No. 

Q.    on  this  subject?  A.     No. 

Mr.  Whyte:    Again  I  am  going  to  object  to  this. 
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There  is  no  foundation  laid  here  to   show  under 
what   circumstances  the   Receiver  would  have   to 
make  an  application.  I  don't  see  the  materiality. 

The  Court:  He  can  only  ask  one  thing  at  a  time. 
Objection  overruled. 

I  do  think,  Mr.  Enright,  this  could  be  pursued 
between  Mrs.  Tidwell  and  Mr.  Richman,  rather  than 
on  this  fixing  of  a  Receiver's  compensation.   [451] 

Mr.  Enright:  I  bring  it  out  at  this  time,  your 
Honor,  primarily  in  response  to  the  conclusion  of 
the  Receiver  he  was  so  experienced  in  this  field,  he 
had  conducted  this  business  so  efftciently.  Here  is 
a  fine  example,  in  my  opinion,  at  least,  as  to  some 
of  his  activities. 

Q.  (By  Mr.  Enright)  :  You  did  go  over  all  the 
books  and  records  and  found  no  application  of  any 
kind  pertaining  to  refund  for  workmen's  compen- 
sation insurance?  A.    That  is  correct. 

Q.  That  will  be  a  matter  of  auditing,  I  suppose. 
Now,  directing  your  attention  to  public  liability  in- 
surance, and  particularly  Mr.  Hallberg's  testimony 
that  the  public  liability  insurance  insured  your 
property,  as  distinguished  from  property  of  the 
trust. 

Did  you  examine  the  records  pertaining  to  that 
insurance?  A.     I  did. 

Q.  Was  there  any  of  your  property  covered  by 
that  insurance?  A.     There  was  not. 

Q.  Did  Mr.  Hallberg  do  anything  pertaining  to 
that  insurance  with  reference  to  the  premiums? 

A.    Yes.  He  stopped  payment  on  the  check  of 
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the  trust  I  had  sent  out  for  the  payment  of  the 
premiimi  on  there,  and  then  at  a  subsequent  time  he 
issued  a  check,  No.  207,  dated  [452]  January  10, 
1954,  to  Robert  H.  Dulley  Company,  for  $3,827.66, 
being  marked  in  the  voucher  part  ' '12-1-53.  CL 
13828  for  $3,427.66."  That  is  the  amount  of  the  lia- 
bility policy. 

And  also  "12-2-53,  C — "  which  stands  for  com- 
pensation—"$480.00,  12912." 

That  was  the  $400.00  deposit  on  the  com- 
pensation policy,  which  he  took  out  for  himself. 

The  check  bears  the  stamp  of  Union  Bank  perf- 
oration, as  having  been  paid  on  1-18-54. 

The  public  liability  policy  was  not  rewritten  in 
any  way.  It  was  the  identical  policy  that  Mr.  Dul- 
ley  had  submitted  to  me  and  which  I  turned  over 
to  the  Receiver  on,  I  believe,  December  4,  1953. 

Q.  Now,  directing  your  attention  to  the  subject 
matter  of  fiduciary  income  tax  return,  and  partic- 
ularly to  Mr.  Hallberg's  testimony  he  had  two  con- 
ferences at  the  Revenue  Department,  on  how  to  pre- 
pare that  return  or  in  connection  with  the  return, 
did  you  receive  a  statement  from  the  Receiver  as 
to  the  amount  of  moneys  that  had  to  be  received  by 
you  as  beneficiary  and  had  been  received  by  the 
plaintiff  as  a  beneficiary? 

A.  Well,  I  didn't  receive  any  statement  from 
Mr.  Hallberg.  I  received  some  sheets  that  pro- 
fessed to  give  the  1953  year's  operation  of  the  Rich- 
man  trust. 
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Q.  Did  you  locate  the  copy  of  the  fiduciary  re- 
turn [453]  prepared  by  the  Receiver? 

A.  Yes,  I  have  in  the  record,  since  no  copy  was 
ever  sent  to  me  for  my  information. 

Q.  May  we  have  it  at  this  time  and  have  it 
marked  for  identification?  A.    Yes. 

Mr.  Enright:  May  this  be  marked  next  in  order 
for  identification? 

I  would  like  to  offer  it  in  evidence,  if  there  is 
not  going  to  be  objection. 

Mr.  Whyte:    No. 

The  Court:    Received. 

The  Clerk:    Defendants'  H  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  H  and  was  received  in  evi- 
dence.) 
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1.  W^  an  income  ux  retom  filed  for  the  preceding  year? 

tLS ^  to,  to  which  pM(rict  Director's  office  wa»  it 

•ent?  .—. l:._?.r. .t.?.r..../.. .^ 

■a^l.  Date  etute  or  trust  wa»  created  :.?!.'.!_.rJ...l.?„L'„. 


}.  If  copy  of  will  Of  trust  instrument  and  statement  required 
under  General  Instruction  I  have  been  previously 
furnished,  state  whenj^ndL^here  filed  . r!y^r.y.? 


QUESTIONS 

tion  or  of  a  personal  holding  company  as  defined  in 
section  501  of  the  Internal  Revenue  Code?    (Aiuwer 

"Yes"  or  "No")  ...j.0. If  answer  is  "Yes,"  attach 

list  showing  name  and  address  of  each  such  corporation 
and  amount  of  stockholdings. 
6.  If  return  is  for  a  trust,  state  name  and  address  of  erantor 


4.  Check  whether  this  return  was  prepared  on  the  cash'^ 

or  accrual  Q  basis. 

5.  Did  the  estate  or  trust  at  any  time  during  the  taxable  year 

own  directly  or  indirectly  any  stock  of  a  foreign  corpora- 


7.  If  return  is  for  an  estate,  has  a  United  States  Esute  Tax 

Return  been  filed?    (Answer  "Yes"  or  "No") 

If  answer  is  '  'No, ' '  will  such  a  return  be  filed?  "Yes"  □ 
"No"  D     "Uncertain"  D    (Check  which.)        


DECLARATION  <Sm  Inatructton  F) 

I  declare  under  the  penalties  of  perjury  that  this  return  (including  any  accompanying  schedules  and  sutements)  has  been 
examined  by  me,  and  to  the  best  of  my  I^iowledge  and  belief,  is  a  true,  correct,  and  complete  return. 

^.5-5i. 


(Sicaatiuc  of  fidnciuy  or  officer  repmeotiac  Adaduj) 


'V- 


■1.'..-.. 


(Nunc  of  finD  of  coiploycr.  il  toy) 


(Addftss  ol  6(lnciuy  m  officer) 


c^ 
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The  Court:  At  this  point,  counsel,  we  will  recess 
your  case  for  a  few  minutes  while  I  take  up  another 
matter  on  our  calendar,  but  which  shouldn't  require 
very  much  time.  I  had  planned  to  take  the  after- 
noon recess  at  this  time,  although  we  took  it  earlier. 
(Whereupon,  other  court  matters  were 
heard.) 

Q.  (By  Mr.  Enright)  :  Directing  your  attention 
to  Exhibit  IT,  the  income  tax  return,  does  it  reflect 
yourself  as  one  of  the  beneficiaries,  as  receiving  the 
income  for  November  and  December  1953?  [454] 

A.     It  does. 

Q.    Did  you  receive  the  income? 

A.    I  did  not. 

Q.  Was  any  portion  of  that  money,  that  is,  No- 
vember's collections,  taken  off  by  the  Receiver  on 
December  1st? 

The  Union  Bank,  the  December  collections  are 
still  a  part  of  this  fund  accounted  for  in  the  Re- 
ceiver's accounting,  is  that  right? 

A.  That  is  correct.  The  fiduciary  return 
shows 

Mr.  Whyte:  Objected  to.  There  is  no  question 
pending. 

The  Court:  Do  you  desire  to  further  explain 
your  answer,  Mr.  Richman? 

The  Witness:    I  do. 

Q.     (By  Mr.  Enright)  :    Proceed. 

A.  Fiduciary  tax  return.  Exhibit  H,  shows  as 
having  been  attributed  to  me  for  the  year  1953 
from  Richman  trust,  the  sum  of  $27,019.72.  Whereas 
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in  fact,  I  only  received  from  the  Richman  trust  for 

the  year  1953  the  sum  of  $19,887.50. 

The  figure  which  I  used  on  my  individual  tax 
return  was  $19,887.50,  because  I  am  a  cash  basis 
taxpayer. 

But  the  figure  the  Internal  Revenue,  Director  of 
Internal  Revenue  will  be  checking  on  will  be  the 
figure  of  $27,019.72.  I  can  expect  an  audit  as  a  re- 
sult of  this  return. 

Mr.  Whyte:  Now,  I  am  going  to  object  to  this 
line  of  [455]  testimony  and  ask  that  this  answer 
be  stricken  upon  the  ground  there  is  no  showing 
of  materiality.  There  is  no  showing  these  people 
are,  that  the  Receiver  has  prepared  the  return  in 
any  manner  that  was  improper  or  otherwise  than 
pursuant  to  his  instructions  and  conversations  with 
the  employees  of  the  Director  of  Internal  Revenue. 

The  Court:  The  answer  is  in.  The  objection 
comes  too  late,  so  the  answer  will  stand.  I  deem  the 
line  of  inquiry  irrelevant,  so  it  should  not  be  pur- 
sued further. 

Mr.  Enright:  The  relevancy,  in  my  opinion, 
your  Honor,  was  the  fact  that  the  Receiver  testi- 
fied on  direct  that  he  had  rendered  services  in  pre- 
paring an  income  tax  return. 

The  Court:    Another  question. 

Q.  (By  Mr.  Enright) :  Now,  directing  your  at- 
tention to  the  subject  of  surcharges,  does  the  Re- 
ceiver's report  show  there  was  petty  cash  in  the 
sum  of  $785.00  under  his  control  as  of  5:00  p.m. 
February  28,  1954? 
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Mr.  Whyte:  Won't  the  report  speak  for  itself 
there,  your  Honor? 

The  Court:  Yes,  it  will.  I  take  it  this  is  only  to 
initiate  a  line  of  inquiry  and  to  pinpoint  it. 

The  Witness:  The  Receiver's  report  shows  that 
when  he  took  over  he  was  chargeable  with  $785.00, 
but  as  of  February  28,  1954,  there  is  no  accounting 
for  the  $785.00. 

Q.  (By  Mr.  Enright)  :  Did  you  make  a  compu- 
tation of  the  [456]  rents  collected  by  the  managers 
for  the  month  of  February,  as  to  the  total  amount 
of  rents  collected?  A.    I  did. 

Q.  How  did  that  amount  compare  with,  or  what 
was  the  difference,  if  any,  between  that  amount, 
shown  by  the  Receiver  for  the  month  of  February? 

A.     The  managers  show  they  collected 

Q.  Do  you  know  the  net  difference,  Mr.  Rich- 
man?  A.     $1,290.59. 

Q.  That  is,  the  collections  for  February  26th, 
27th,  28th?  A.     That  is  correct. 

The  Court:    How  much? 

The  Witness:    $1,290.59. 

Q.     (By  Mr.  Enright):    For  what  period? 

A.  Well,  it  is  the  amount  that  is  necessary  to 
balance  the  amount  shown,  that  the  managers  of 
the  individual  buildings  collected  for  the  month  of 
February,  with  the  amount  shown  in  the  Receiver's 
report. 

The  difference  arises  in  that  the  Canterbury,  the 
manager  collected  $9,059.59  and  the  Receiver  only 
received — collected  from  her  $8,307.31,  according  to 
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his  report.  A  difference  of  $752.28,  which  was  avail- 
able for  his  collection  on  February  28,  1954. 

The  Western  Arms,  the  manager's  report  shows 
$4,724.25  [457]  available  to  the  Receiver  for  the 
month  of  February  1954,  but  the  Receiver  only 
took  from  her  $4,185.94,  leaving  a  balance  of 
$538.31,  which  the  Receiver  could  have  collected 
February  28,  1954.  Or  a  total 

Mr.  Whyte :  As  to  both  statements  made  by  Mr. 
Richman,  that  the  Receiver  could  have  collected 
such  and  such  a  date,  I  am  going  to  move  they  be 
stricken ;  pure  conclusion  on  his  part  and  no  found- 
ation laid  whatever. 

The  Witness:  Mr.  Camusi  and  Mr.  Udall  col- 
lected them  on  February  28,  1954. 

Mr.  Whyte:  I  will  accept  that  statement,  Mr. 
Richman. 

Mr.  Camusi:  I  won't.  I  don't  know  it  is  the 
truth.  It  is  not  the  best  evidence  and  I  object  on 
that  ground  and  ask  it  be  stricken. 

The  Court:     Sustained;  granted. 

Mr.  Enright:  Well,  I  am  merely  accumulating 
the  evidence  here  at  this  time.  It  is  in  the  deposi- 
tion of  Mr.  Hallberg  and  it  is  in  evidence  already. 

The  Court:  Apparently,  this  is  part  of  the  ac- 
counting between  Mrs.  Tidwell  and  Mr.  Richman, 
and  the  figures,  I  take  it,  will  not  be  in  dispute. 
They  are  the  result  of  an  audit  on  which  auditors 
probably  agree,  and  I  don't  think  they  have  any 
place  in  this  inquiry  into  Mr.  Hallberg 's  manage- 
ment. 
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Mr.  Enright :  I  would  merely  point  out  the  court 
order  [458]  was  that  the  Receiver  retain  moneys 
imder  his  control,  the  order  of  February  26,  1954; 
this  is  an  item  of  $1,290.59  that  he  did  not  retain. 

I  am  concluding  the  evidence  on  the  point. 
Whether  it  is  relevant  or  not,  I  can  only  state  what 
the  court  order  was. 

Q.  (By  Mr.  Enright)  :  The  net  difference  was 
$1,290.59?  A.     That  is  correct. 

Q.     Oliver  Cromwell  was  $2,027.25? 

A.     That  is  correct. 

Q.  You  seek  those  surcharges  against  the  Re- 
ceiver in  this  proceeding?  A.     I  do. 

Q.  Or  that  they  be  a  charge  against  the  plain- 
tiff in  this  action? 

A.  They  should  be  taken  into  accoimt  in  this 
matter. 

The  Court:  We  are  going  to  try  the  case  as  be- 
tween the  plaintiff  and  defendant  at  a  later  time,  as 
to  what  shall  be  done  with  these  moneys. 

I  will  keep  under  submission  this  matter  of  the 
settling  of  the  Receiver's  account  and  fixing  his 
compensation  until  that  other  matter  is  decided. 

Mr.  Enright:  Thank  you,  your  Honor.  That  is 
acceptable  to  our  side.  We  merely  want  the  moneys 
to  be  taken  into  consideration. 

Mr.  Whyte :  I  would  like  to  inquire  of  the  court 
and  [459]  inquire  of  Mr.  Enright,  whether  there  is 
any  intention  now  to  shift  the  position  which  was 
expressed  this  morning,  when  Mr.  Fussell  was  here, 
to  the  effect  you  were  not  seeking  to  charge  the 
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surcharge  to  the  Receiver  personally  for  any  of 

these  claimed  items. 

Now,  is  that  correct,  Mr.  Enright? 

The  Court:  I  understand  Mr.  Enright  is  seeking 
to  charge  the  fund  which  is  in  the  Receiver's  pos- 
session. 

Mr.  Whyte :    Very  well. 

The  Court:     Is  that  right,  Mr.  Enright? 

Mr.  Enright:    Yes. 

Q.  (By  Mr.  Enright) :  And  in  the  same  cate- 
gory as  the  $2,027.25,  Oliver  Cromwell  payment. 

A.     Yes. 

Q.  Now,  directing  your  attention  to  the  subject 
matter  of  your  November  fees  under  the  trust 
agreement,  terminated  by  the  decision  of  Novem- 
ber 30,  1953,  did  you  have  a  conversation  with  the 
Receiver  concerning  the  amount  of  your  fees,  and 
the  payment  of  your  fees?  A.     I  did. 

Q.  Does  the  Receiver  account  for  your  fees  as 
being  an  obligation  of  the  trust  in  the  amount  of 
$3,104.33?  A.     The  report  so  shows. 

Q.  State  the  conversation  you  had  with  the  Re- 
ceiver. 

A.  The  first  conversation  was  when  Mr.  Whyte 
was  [460]  present,  December  3rd,  in  my  office.  I 
mentioned  the  fact  I  would  be  entitled  to  fees. 

Mr.  Camusi:  I  object  on  the  ground  of  hearsay, 
insofar  as  Plaintiff  Tidwell  is  concerned,  with  the 
understanding  this  would  not  be  binding  on  our  dis- 
pute as  to  whether  he  is  entitled  to  those  fees. 


Lyda  Tidwell,  Etc.  H87 

(Testimony  of  Frederick  I.  Richman.) 

The  Court:  I  take  it  that  no  one  claims  the 
Receiver  paid  his  fees? 

Mr.  Camusi:    We  can  stipulate 

The  Court:  Since  it  is  not  money  paid  out  by 
the  Receiver,  and  if  it  is  allowed  should  be  allowed 
against  the  fund,  and  that  litigation  is  to  be  taken 
up  here  on  the  18th,  we  ought  to  defer  inquiry  until 
that  time. 

The  Witness:  Other  than  the  statement  that  the 
Receiver  made,  it  had  never  been  mentioned  to  him. 

The  Court :  What  difference  does  it  make  ^.  What 
difference  does  it  make  if  you  had  a  big  fight  about 
it  or  if  you  negotiated  about  it.  I  don't  see  it  makes 
any  difference.  You  either  have  it  coming  from  the 
fund  or  you  don't. 

And  since  all  counsel  are  here,  I  might  mention 
a  tentative  thought  I  have  upon  that,  so  that  you 
/  can  deal  with  it  in  your  research  and  be  prepared 
to  discuss  it  at  the  time  of  the  trial. 

It  seems  to  me  that  the  judgment  in  the  principal 
case  wiped  out  the  contract,  that  is,  it  was  a  void- 
able contract  [461]  and  it  was  voided  by  that  judg- 
ment. 

Therefore,  Mr.  Richman  is  not  entitled  to  the 
fees  as  contracted,  but  it  is  obvious  from  the  evi- 
dence which  we  have  had  before  that  he  rendered 
services,  that  he  was  the  trustee  during  this  period 
of  time,  was  the  manager  of  the  trust. 

I  think  he  would  be  entitled  to  fees  on  a  quotum 
merit  basis.  If  anyone  has  any  argument  with  either 
of  those  propositions, — ^I  can  see  from  the  way  the 
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heads  are  shaking  no  one  agrees  with  what  I  have 
said — you  can  argue  it  fully  on  the  18th;  or  what 
would  be  more  convincing,  show  me  authority  one 
w^ay  or  the  other. 

Q.  (By  Mr.  Enright)  :  State  the  conversation 
you  had  with  Mr.  Enright  and  Mr.  Hallberg  on 
that  subject  matter. 

Mr.  Enright:  Rebuttal  testimony.  These  gentle- 
men have  claimed  they  rendered  services  here,  and 
I  would  like  to  have  the  evidence  completed  on  the 
rendition  of  their  services.  That  is  the  object  of  this 
testimony. 

Mr.  Whyte:    Objected  to  as  immaterial. 

The  Court:  What  services  are  they  going  to  get 
paid  for  on  arguing  about  something  which  is  none 
of  their  business?  I  am  not  going  to  allow  any  fees 
for  discussions  about  this  subject. 

Mr.  Enright:    To  Mr.  Whyte  or  Mr.  Hallberg? 

The  Court:     No. 

111'.  Enright:     I  will  not  pursue  it  further  then. 

Q.  (By  Mr.  Enright)  :  Now,  directing  your  at- 
tention to  the  testimony  of  Mr.  Mann,  the  hypothe- 
tical question,  stating  406  apartments.  How  many 
apartments  were  there,  in  fact?  A.     409. 

Q.  And  the  same  question  pertaining  to  Mr. 
Hallberg's  testimony  as  to  how  many  apartments 
he  was  managing.  A.     409. 

Q.  He  testified  406.  Have  you  examined  the  Re- 
ceiver's records  pertaining  to  his  filing  of  his  bills? 

A.     I  endeavored  to. 

Q.     And  do  you  recollect  his  testimony  that  he 
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set  up,  as  a  part  of  his  services,  a  system  of  filing 

the  bills?  A.    I  do. 

Q.  What  did  you  find  in  his  records  pertaining 
to  the  filing  of  the  bill,  for  example,  covering  three 
or  four  apartment  houses  for  ser\dces  or  materials 
furnished  ? 

A.  I  couldn't  find  them.  Billings  for  the  indi- 
vidual houses  were  in  individual  piles.  The  others 
were  just  in  hodge-podge  in  another  file. 

Q.  Do  you  recollect  his  testimony  that  he  set  up 
a  system  to  determine  each  house's  expenses  each 
month?  A.     I  do. 

Q.  Do  you  have  his  bookkeeping  record  here  or 
documents  he  set  up  ? 

A.     I  have  the  ReceiA^er's  books  here.   [463] 

Q.  Point  out  the  accounting,  if  you  can,  show- 
ing the  expenses  per  house  for  each  month. 

A.  The  Receiver  has  endeavored  to  set  up  col- 
unms  in  the  book  for  the  individual  houses,  as  far 
as  individual  expenses  are  concerned,  against  that 
particular  house. 

However,  he  has  not  followed  through  with  it 
and  the  records  as  shown  would  not  give  the  indi- 
vidual expenses  of  the  individual  houses  in  com- 
plete detail. 

Q.  Will  you  refer  to  each  sheet,  so  there  will 
be  no  conclusion  on  your  part,  and  point  it  out? 

Mr.  Whyte :  I  am  going  to  move  that  testimony 
1)e  stricken  as  a  conclusion  of  the  witness.  I  have 
no  objection  to  his  testifying  as  to  what  the  facts 
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show,  but  as  to  Ms  conclusion  that  they  do  or  don't 

do  certain  things,  I  don't  think  it  is  permissible. 

The  Court:     Is  this  book  in  evidence f 

Q.  (By  Mr.  Enright)  :  What  do  you  have  before 
you? 

A.  I  have  what  purports  to  be  the  general  ledger 
of  the  Receiver. 

The  Court:  It  ought  to  be  in  evidence.  It  isn't, 
and  since  it  will  be  in  evidence  before  we  get 
through  here,  I  will  examine  it  and  determine  how 
much  of  Mr.  Richman's  testimony  is  conclusion  and 
how  much  is  simply  orientation  of  the  court  to  the 
document.  So  the  motion  to  strike  is  denied.  [464] 

Q.     (By  Mr.  Enright)  :    Proceed,  Mr.  Richman. 

A.  The  Receiver  lists  a  petty  cash  fund  and  di- 
vides the  amount  of  $785.00  between  the  five  houses, 
as  of  February  28,  1954,  and  the  prepaid  insurance 
is  not  segregated  to  the  individual  houses,  which 
would  be  an  item  to  give  the  expense  of  the  indi- 
vidual houses. 

There  are  numerous  pages  in  the  books  that 
merely  set  forth  a  title,  v/ith  no  entries  on  the  pages 
at  all.  There  is  one  "Inventory."  There  is  another 
page,  * 'Investments." 

"Real  Estate  Control"  is  not  broken  down,  to 
give  what  the  individual  building  is  carried  at. 

Mr.  Whyte :     I  am  going 

The  Witness :  Neither  is  the  reserve  for  depreci- 
ation of  real  estate,  to  show  how  much  the  individ- 
ual building  is  carried  at. 

Mr.  Whyte:    I  am  going  to  object  to  this  line  of 
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testimony,  in  answering,  whereby  the  witness  at- 
tempts to  pick  holes  and  flaws  in  the  method  of 
keeping  these  books,  upon  several  grounds. 

In  the  first  place,  this  man  hasn't  been  qualified 
as  an  expert,  a  CPA,  who  is  able  to  tell  us  whether 
or  not  these  books  are  set  up  in  a  proper  manner. 

No  foundation  has  been  laid  as  to  his  qualifica- 
tions to  state  whether  or  not  Mr.  Hallberg's  method 
of  bookkeeping  is  improper  or  wrong  in  any  de- 
gree. [465] 

Mr.  Enright:     May  I  be  heard? 

The  Court:  We  have  had  before  us,  in  the  prin- 
cipal trial  of  the  case,  considerable  evidence  of  Mr. 
Richman's  keeping  books  on  the  particular  prop- 
erties over  a  long  period  of  time. 

I  think,  although  he  is  not  qualified  to  testify  as 
a  public  accountant  would  be,  that  he  is  qualified 
to  testify  from  his  own  experience  in  the  handling 
of  these  properties,  that  a  particular  subject  either 
is  or  is  not  treated  in  the  books. 

Mr.  Whyte:  Well  then,  my  second  objection,  pre- 
suming the  court  has  overruled  the  first  one,  is  what 
he  is  testifying  to  here,  again,  is  just  his  conclusion 
that  he  draws  from  entries  or  omissions  of  entries 
in  the  books.  It  seems  to  me  that  is  the  court's  pro- 
vince and  not  Mr.  Richman's. 

The  Court:  It  is  the  court's,  but  the  court  wants 
to  be  fully  advised  on  a  matter  of  judging  the  stew- 
ardship of  a  court-appointed  fiduciary.  The  objec- 
tion is  overruled. 

The  Witness:    The  furniture  and  fixture  account 
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is  broken  out,  as  far  as  the  value  of  the  five  indi- 
vidual buildings  are  concerned. 

The  research  for  the  depreciation  of  furniture 
and  fixtures  is  broken  out  to  give  the  value  against 
each  of  the  &ve  individual  buildings — the  furniture 
in  each  of  the  five  individual  buildings.  [466] 

The  improvements  is  broken  out  into  the  five 
buildings.  The  question  of  the  account  of  supplies 
is  not  broken  out  to  the  five  buildings,  but  there  is 
a  notation  to  F.M.  and  W.A.,  which  would  mean, 
evidently,  those  supplies  went  to  the  Fountain 
Manor  and  the  Western  Anms. 

The  unemployment  insurance  premium  sheet  has 
columns  headed  up  for  the  five  buildings,  but  there 
is  not  a  figure  on  that  page. 

The  prepaid  taxes  have  columns  headed  up  for 
the  five  buildings,  but  there  is  not  a  figure  on  that 
page. 

There  is  a  sheet  entitled  "Utility  Deposits,"  with- 
out a  figure  on  the  page. 

There  is  a  sheet  entitled  "Deposits,  W.C.",  which 
means  workmen's  compensation  insurance,  which 
the  credits  do  not  add  up  to  the  credit  balance 
shown  in  the  balance  column.  So  it  would  be  impos- 
sible to  attempt  to  balance  these  books,  without  con- 
siderable work  on  them. 

There  is  a  sheet  "Advance  on  Conditional  Con- 
tracts," without  any  writing  on  that  page. 

There  is  a  sheet  of  "Note  and  Accounts  Payable," 
with  some  writing  on  it,  but  not  broken  down  as 
against  the  fivo  buildings. 
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There  is  a  sheet  "Accounts  Payable,"  with  col- 
umns for  the  five  buildings,  headed  up,  but  not  a 
figure  on  that  sheet. 

There  is  a  sheet  "Notes,  Short  Term,"  and  not  a 
figure  [467]  on  that  page. 

There  is  a  sheet  *' Accrued  Payroll,"  with  col- 
umns headed  up  for  the  five  buildings;  there  is  not 
a  figure  on  that  page. 

There  is  a  sheet  of  "I.C.A.,"  which  is  the  em- 
ployees'— which  is  the  Social  Security.  That  is 
broken  out  to  the  five  buildings,  as  well  as  the  of- 
fice, which  will  give  the  amount  of  expense  attrib- 
able  to  the  Social  Security  for  the  employees  of 
that  building. 

The  same  is  relative  to  the  sheet  marked  "State 
Unemployment  Insurance,  Employees."  That  is 
broken  out  into  the  five  buildings. 

There  is  a  sheet  ''Income  Tax,  Withholding," 
which  is  broken  out  into  the  five  buildings  and 
would  give  the  information  as  to  the  income  and 
expense  of  those  five  buildings. 

There  is  the  F.I.C.A.  sheet,  Employers,  which  is 
broken  out  to  the  five  buildings. 

There  is  another  sheet  "State  Unemployment  In- 
surance, Employers,"  which  is  broken  out  to  the 
five  buildings. 

There  is  another  sheet  "Federal  Unemployment 
Insurance,"  with  columns  headed  up  for  the  five 
buildings,  but  there  is  no  allocation  of  the  amounts 
of  $212.59  to  any  of  the  five  buildings,  so  the  amount 
of  Federal  Unemployment  Insurance  attributable 
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in  the  operation  of  the  individual  buildings  is  im- 
possible of  ascertainment  from  that  sheet. 

There  is  another  sheet  headed  up  "Other  Cur- 
rent Liabilities,"  [468]  that  has  five  columns  for 
the  buildings,  but  there  isn't  a  figure  on  the  page. 

There  is  another  sheet,  "Key  Deposit."  That  has 
columns  headed  up  for  the  five  buildings,  but  there 
is  not  a  figure  on  the  page. 

There  is  a  sheet  "Trust  Deeds  Payable,"  and  fol- 
lowed with  the  "Pacific  Mortgage  Corporation." 

Q.  (By  Mr.  Enright)  :  That  is  the  only  trust 
deed  payable? 

A.  That  is  correct.  It  shows  here  as  the  check 
being  dated  February  28th,  which  was  the  payment 
upon  the  Oliver  Cromwell  loan. 

There  is  a  sheet  "Advance  Rentals,"  and  it  has 
columns  headed  up  for  the  five  buildings,  but  there 
is  not  a  figure  on  the  page. 

There  is  a  sheet  ' 'Deposits  Held,"  which  has  col- 
umns headed  up  for  the  five  buildings,  but  not  a 
figure  on  the  page. 

There  is  a  sheet  '' Reserve  for  Contingencies," 
that  has  nothing  on  it. 

Q.     I  think  that  is  adequate,  Mr.  Richman. 

A.  Over  half  of  the  remaining  sheets,  I  would 
say,  have  nothing  on  them  except  a  heading. 

Mr.  Whyte :  I  wonder  if  I  might  be  permitted  to 
take  the  witness  again  on  voir  dire  for  just  a 
moment,  your  Honor?  [469] 

The  Court:    Yes. 
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Voir  Dire  Examination 

Q.  (By  Mr.  Whyte) :  Would  you  please  turn 
to  one  of  those  sheets  where  you  found  a  figure, 
but  nothing — turn  to  one  of  the  sheets  where  you 
found  a  columnar  heading  and  nothing  on  the  page. 

A.     (Witness  complies.) 

Q.     "Prepaid  Taxes"?  A.     Yes. 

Q.  Are  you  able  to  state  positively,  Mr.  Rich- 
man,  at  no  place  in  the  books  kept  by  the  Receiver 
does  anything  appear  for  prepaid  taxes?  In  other 
words,  this  is  a  ledger  you  are  looking  at,  is  it  not? 

A.     That  is  correct. 

Q.  Is  it  your  testimony  that  at  no  place  in  the 
Receiver's  accounts  is  the  subject  of  prepaid  taxes 
treated  ? 

A.  Well,  they  head  up  a  page  right  at  that  point 
there  (indicating). 

Q.  Perhaps  I  didn't  make  my  question  clear, 
Mr.  Richman.  Again  I  will  inquire  whether  or  not 
this  book  is  the  ledger. 

A.  I  haven't  been  able  to  find  anything  in  the 
cash  receipts  or  disbursements  or  journal  relative 
to  prepaid  taxes. 

Q.  Have  you  in  every  instance  in  which  you  tes- 
tified [470]  there  is  nothing  on  these  pages,  which 
are  headed  with  columns,  and  a  ledger,  looked  at 
the  rest  of  the  books  kept  by  the  Receiver,  the  jour- 
nal and  cash  receipts  book,  to  determine  whether  or 
not  the  matter  was  treated  in  those  books? 

A.  Yes,  accounts  payable  there  was  set  up  in 
the  journal;  an  accounts  payable  of  $3,800.00. 
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There  is  no  entry  on  this  sheet  here,  "Accounts 
Payable,"  which  has  five  colmnns  for  the  buildings. 
It  is  not  set  up. 

The  figure  I  am  referring  to  appears  in  the  jour- 
nal of  the  Receiver's  books.  Journal  2,  "Accounts 
Payable  $3,827.66"  is  not  reflected  on  the  ledger 
sheet  of  the  accounts  payable. 

Q.    Is  that  the  journal,  this  black  book? 

A.  That  is  the  journal  and  cash  receipts  and 
cash  disbursements. 

Q.  Veiy  well.  Let's  start  back  here  at  1,  near 
the  first,  where  you  say  there  is  something,  that  no 
figures  are  shown  on  the  page.  Will  you  go  back 
to  the  first  here  ? 

A.     (Witness  complies.) 

Q.  Begin  at  the  point  you  say  there  are  col- 
umnar headings  and  there  is  nothing  shown  on  the 
page. 

Mr.  Enright:  This  is  voir  dire  examination  of 
this  witness,  and  I  would  like  to  develop  my  point. 

My  point  is  that  the  Receiver  is  claiming  he  ren- 
dered services,  page  5,  line  15,  and  made  plans  and 
revision  of  the  accounting  system,  and  I  want  to 
demonstrate  he  didn't  render  any  such  services. 

The  Court:  All  right.  I  didn't  understand  ex- 
actly what  Mr.  Whyte  had  in  mind.  I  think  what 
he  is  doing  now  is  properly  cross  examination  and 
not  voir  dire. 

So,  Mr.  Whyte,  please  reserve  it  until  cross. 

Mr.  Whyte:  Very  well.  I  will  be  glad  to  defer, 
your  Honor. 
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Q.  (By  Mr.  Enright)  :  Now,  directing  your  at- 
tention, Mr.  Richman,  to  the  Receiver's  testimony 
in  his  petition  concerning  rendering  services  in 
installing  tile,  did  you  make  an  examination  of  his 
records,  to  see  what  you  could  find  were  base  en- 
tries, to  support  his  page  5,  line  9  of  his  Petition, 
where  he  says  that  he  rendered  services  in  regard 
to  tile  in  409  apartments?  A.     I  did. 

Q.    What  did  you  find? 

A.  The  only  bills  that  were — ^lie  had  paid  for 
tile  work  amounting  to  $61.65  and  $12.00  for  tile 
work. 

Q.     That  is  $73.65?  A.    Yes. 

Q.  Now,  what  did  you  find  in  auditing  or  check- 
ing his  records,  to  see  what  he  expended  or  paid  out 
on  account  of  reconditioning  stoves  per  unit  or  jDer 
stove  ? 

A.  Well,  I  found  out  he  sent  out  stoves  to — 
factory  rebuilt  stoves  to  be  reconditioned.  One  at 
the  Canterbury  [472]  and  two  at  the  Fountain 
Manor  in  December,  and  then  again  in  December 
he  sent  one  at  the  Fountain  Manor  and  two  at  the 
Western  Arms  at  $25.00  apiece  for  reconditioning. 

Q.  His  testimony  was  $56.00  would  be  the  rea- 
sonable cost  at  the  time  he  obtained  this  order  for 
renovation.  A.     That  is  my  recollection. 

Q,  Now,  directing  your  attention  to  page  9,  line 
14  of  his  Petition,  on  the  subject  matter  of  painting, 
particularly  11  per  cent  of  Fountain  Manor  was 
painted.  First,  how  many  apartments  were  there  in 
that  apartment  house?  A.     91. 
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Q.  What  did  you  find  he  expended  on  account 
of  painting  or  these  five  painters  they  hired?  What 
was  the  gross  amount  of  money? 

A.  During  the  three  months'  time  the  gross 
amount  of  money  expended  for  painting  was  $968.50, 
payable  to  Superior  Paint  Company  $109.25,  Pro- 
venture  $95.00,  Trager  $75.00,  Genteel  $200.00;  Lo- 
renz  $225.00.  Genteel  $50.00,  Genteel  $100.00,  Erick- 
son  $125.00. 

I  found  that  some  of  the  painting  in  Apartment 
315,  I  couldn't  find  the  bill  on  that  one;  it  was 
touched  up,  $5.00. 

Apartment  220  was  bath  and  touch-up,  $45.00. 
The  others  were  pretty  nearly  lump-sum  bills  and 
I  couldn't  compute  out  that. 

Q.  Directing  your  attention  to  the  LaLoma 
Apartments,  [473]  page  11,  line  4  of  his  Petition, 
what  did  you  find  from  his  records  he  had  expended 
those  moneys  on  painting  for? 

A.  $275.00,  of  which  $160.00  was  for  painting 
the  lobby.  He  had  four  ceilings  painted  at  $10.00 
apiece,  $40.00. 

He  had  the  bath  and  kitchen  in  107,  $40.00. 

Then  he  had  the  bath  in  304,  $17.00. 

And  a  touch-up  in  106,  $4.00. 

Q.  I  am  directing  your  attention  to  page  12, 
line  13  of  his  Petition  concerning  the  Western 
Arms  painting. 

What  did  you  find  is  the  gross  amount  of  money 
he  expended  there?  A.     $663.00. 
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Q.  How  many  apartments  are  there  in  that 
apartment  house?  A.     76. 

Q.  The  Petition  alleges  11  per  cent  of  them 
were  repainted.  A.     That  is  correct. 

Q.    What  did  you  find  in  the  bills? 

A.  This  was  one  bill  that  was  for  $135.00, 
Apartment  304.  That  is  what  it  would  cost  to  have 
that  painted. 

$120.00  for  Apartment  119. 

There  was  another  bill  in  a  lump  smn,  with  no 
itemization,  $408.00.  I  don't  know,  my  experience 
would  be  that  [474]  only  three  apartments  could 
be  painted  for  the  $408.00. 

Q.  That  is  based  on  your  six  years  of  operation 
or  approximately  six  years? 

A.  Yes.  Unless  it  includes  touch-up  at  $4.00  or 
a  bath  at  $15.00.  Then  you  could  get  into  a  lot  of 
apartments,  but  not  complete  jobs. 

Q.  Now,  directing  your  attention  to  the  $6,121.40 
shown  on  Schedule  C  of  Receiver,  being  money  ex- 
pended after  March  1st.  Did  you  find  any  of  those 
posted  in  the  books  or  records  of  the  Receiver?    . 

A.     No,  they  have  not  been  posted  at  all. 

Mr.  Enright:  I  understood,  from  the  court's 
statement,  it  was  that,  in  substance,  the  matter  of 
plaintiff  being  chargeable  with  receiving  benefits 
of  some  of  these  moneys  will  be  determined  at  the 
same  time  as  these  fees. 

The  Court:     Yes. 

Mr.  Enright:     If  that  is  correct,  I  need  not  go 
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into  escrow  instructions  at  this  time.  I  think  I  will 

say  that — perhaps  we  can  agree  upon  it. 

The  Court:  I  think  you  can  agree  on  many  of 
these  things  at  the  pretrial  conference. 

Mr.  Camusi:    Yes. 

The  Court:  In  fact,  I  was  hopeful  you  would 
agree  upon  so  much  the  matter  might  be  submitted 
upon  an  afternoon's  stipulations.  [475] 

Mr.  Enright:  I  will  certainly  endeavor  on  my 
part  to  do  so. 

I  Avould  like  to  offer  in  evidence — I  understand 
there  is  no  objection — the  application  to  the  Smog 
Control  Board,  which  is  a  part  of  the  Receiver's 
files  or  formerly  Mr.  Richman's  file. 

The  Court:     It  will  be  received. 

The  Clerk:     Defendants'  I  in  evidence. 

(The  dociunent  referred  to  was  marked  De- 
fendants' Exhibit  I  and  was  received  in  evi- 
dence.) 

Mr.  Enright:  That  completes  my  direct  exam- 
ination. 

The  Court:  All  right.  We  will  resume  the  trial 
of  this  case  tomorrow  at  9:45.  We  will  recess  until 
then. 

(Whereupon,  at  4:00  o'clock  p.m.,  Monday, 
June  7,  1954,  an  adjournment  was  taken  until 

Tuesday,  June  8,  1954,  at  9:45  o'clock  a.m.) 
»  »  *  *  * 
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BARNEY  MANALIS 

called  as  a  witness  on  behalf  of  the  defendants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:    Please  be  seated. 

Your  full  name,  sir? 

The  Witness :    Barney  Manalis. 

Direct  Examination 

Q.  (By  Mr.  Enright) :  Were  you  associated  in 
any  manner  with  the  Oxyaire  Company  during  the 
period  October  1,  1953,  through  February  1954? 

A.    Yes,  sir,  I  was. 

Q.    What  was  the  capacity  of  your  association? 

A.    Vice  president. 

Q.  I  show  you  Exhibit  I  in  this  proceeding, 
and  ask  you  if  you  are  familiar  with  the  transac- 
tion evidence  by  Exhibit  I?  A.    Yes. 

Q.    An  application  for  it. 

A.    Yes,  sir,  I  am. 

Q.  That  invohes  one  of  the  five  apartment 
houses — let's  see,  which  one  does  this  involve? 

A.  On  Normandie.  That  would  l3e  the  Crom- 
well, I  believe. 

Q.    418  South  Normandie.  A.     Yes. 

Q.  I  want  to  direct  your  attention  to  the  issu- 
ance of  a  permit  and  approval  which  were  received 
by  Mr.  Roy  E.  Hallberg  shortly  after  being  mailed 
to  him  by  Mr.  Richman  about  December  7,  1953. 

As  vice  president  were  you  aware  that  a  permit 
and  an  approval  had  been  issued  by  the  Smog 
Board  about  the  early  part  of  December  1953  ? 
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A.  We  were  so  advised,  yes,  sir,  but  we  hadn't 
received  them. 

Q.  What  did  you  do,  if  anything,  in  connection 
with  the  performance  of  that  contract  in  the  in- 
stallation of  those  facilities  after  being  so  advised? 

A.  We  immediately  contacted  Mr.  Richman  to 
find  the  approved  plans  of  the  Air  Pollution  Dis- 
trict, if  they  had  been  sent  to  him. 

He  advised  us  they  had  and  had  been  turned 
over  to  Mr.  Hallberg,  who  was  the  Receiver  for 
the  Oliver  Cromwell  Apartments. 

Q.  Did  you  later  attempt  to  or  contact,  in  any 
manner  contact  Mr.  Hallberg  f 

A.  Quite  a  few  times,  yes,  sir,  but  never  suc- 
cessfully. 

Q.  Did  you  talk  to  anyone  at  the  office  or  the 
Oliver  Cromwell  office  of  the  Receiver? 

A.     Yes,  a  Mr.  Roy  Hai*rison. 

Q.  Can  you  fix  approximately  when  it  was  that 
you  talked  to  him  concerning  this  subject  matter, 
that  is,  the  first  time  you  just  referred  to  here? 

A.  Well,  after  we  were  notified  that  the  ap- 
proval had  been  sent  through  from  the  Air  Pollu- 
tion District,  and  calling  Mr.  Richman,  we  then 
tried  to  contact  Mr.  Hallberg  and  was  put  in  touch 
with  Mr.  Roy  Harrison. 

He  advised  us  at  that  time  that  as  the  federal 
receiver  for  the  apartment  house  he  was  not  bound 
to  the  contract,  and  to  hold  up  and  do  nothing. 

Q.     That  was  in  December  of  1953? 

A.    Yes,  sir. 
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Q.  Now,  I  direct  your  attention  to  Exhibit  E, 
being  a  [480]  letter  dated  January  22,  1954.  Did 
that  letter  come  to  your  attention  as  an  officer  of 
the  Air  Pollution  Control,  Inc.,  357  North  La  Brea 
Avenue  % 

A.  Yes,  sii',  that  was  addressed  to  me  and  I  re- 
ceived it. 

Q.  Now,  bearing  in  mind  the  date  there,  Janu- 
ary 22,  1954,  did  you  have  a  conversation  prior 
to  that  time  with  Mr.  Hallberg  or  Mr.  Harrison 
with  reference  to  this 

A.  About  a  week  or  ten  days  prior  to  that  we 
got  a  telephone  call,  or  I  did,  rather,  from  Mr. 
Harrison,  that  they  had  been  cited  at  the  Oliver 
Cromwell  and  for  us  to  proceed  with  the  contract 
and  installation. 

I  advised  Mr.  Harrison  at  the  time  we  couldn't 
do  so  because  we  had  not  received  the  approved 
blueprints  from  the  Air  Pollution  District  that  they 
had  sent  to  Mr.  Richman,  who  in  turn  had  turned 
it  over  to  them. 

Q.  Was  there  any  discussion  during  that  conver- 
sation or  a  later  conversation  concerning  the  sub- 
ject matter  of  materials  to  be  used  in  the  instal- 
lation? 

A.  Yes,  at  that  time  one  of  the  necessary  com- 
ponent parts  of  our  unit  was  an  inconel  metal  that 
had  been  frozen  by  the  Government. 

I  explained  to  Mr.  Harrison  that  it  was  not  avail- 
able at  that  time,  that  we  would  try  to,  on  a  pri- 
ority basis,  procure  some.  I  couldn't  give  him  a 
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definite  time  for  the  [481]  starting  of  the  instal- 
lation. 

Q.     Later  was  the  contract  performed? 

A.    Yes,  sir. 

Q.    And  the  job  completed?  A.    Yes,  sir. 

Q.  Were  the  materials  available  and  under  your 
control  in  December  to  perform  this  contract? 

A.  Oh,  yes.  Yes,  sir,  we  had  it  in  stock,  as  a 
matter  of  fact. 

Mr.  Enright:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Whyte)  :  Mr.  Manalis,  are  you  now 
connected  with  Air  Pollution  Control,  Inc.  ? 

A.    Not  actively,  no,  sir. 

Q.     When  did  you  leave  that  concern,  sir? 

A.     Approximately  two  months  ago. 

Q.     That  would  be  sometime  in  April  of  1954? 

A.  That  is  right.  As  a  matter  of  fact,  April 
28th  was  the  terminating  date. 

Q.  You  mentioned  a  moment  ago  having  been 
in  short  supply  on  a  particular  type  of  metal.  I 
think  you  used  tlie  word  ^'inconel",  is  that  correct? 

A.     That  is  correct. 

Q.    How  is  that  spelled,  Mr.  Manalis?  [482] 

A.    I-n-c-o-n-e-1. 

Q.  When  you  talked  with  Mr.  Harrison,  that 
was  sometime  in  the  middle  of  January,  that  he 
told  you  to  proceed  to  perform  the  contract? 

A.     That  is  right,  yes,  sir. 
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Q.  It  was  at  that  time  that  you  told  him  the 
metal  was  in  short  supply? 

A.     That  is  right. 

Q.  How  long  was  it  before  that  metal  became 
available  to  you? 

A.  As  near  as  I  can  recollect,  within  the  next 
two  or  three  weeks  or  maybe  four.  We  found  some 
at  one  of  the  suppliers  that  wasn't  bound  by  gov- 
ernment priority.  That  is  how  we  were  able  to  get  it. 

Q.  Do  you  recall  talking  to  me  as  attorney  for 
Mr.  Hallberg  over  the  telephone  sometime  during 
the  early  part  of  February,  during  the  course  of 
which  conversation  you  told  me  that  metal  was 
still  unavailable? 

A.     I  don't  believe  I  know  your  name,  sir. 

Q.    I  am  John  Whyte. 

A.  Well,  I  do  remember  a  conversation  with 
you,  Mr.  Whyte.  At  what  time,  I  am  a  little  hazy. 

Q.  Very  well.  Tlien  your  testimony  is  that 
for  some  time  prior  to  January  15th,  for  a  period 
of  three  to  four  weeks,  the  inconel  metal,  which 
you  needed  for  this  installation  [483]  at  the  Oliver 
Cromwell,  was  not  available  to  your  concern,  is  that 
correct  ? 

Mr.  Enright:  To  which  objection  is  made.  It  is 
a  misstatement  of  the  evidence,  that  the  material 
was  short  two  or  three  weeks  before  January  15th. 
He  did  not  so  testify. 

Mr.  Whyte:    Does  the  court  want  to  rule? 

The  Court:  I  thought  you  wanted  to  reframe 
your  question. 
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Mr.  Whyte:  I  will  reframe  the  question,  your 
Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Whyte) :  Is  it  your  testimony  that 
for  some  time  prior  to  about  the  middle  of  Janu- 
ary 1954,  and  continuing  for  a  period  of  three  or 
four  weeks,  the  inconel  metal,  which  you  needed  for 
the  installation  of  this  incinerator  equipment,  was 
not  available  to  your  concern? 

A.  Well,  the  time  prior  to  January  15th,  I  don't 
think  it  could  have  been  any  more  than  ten  days, 
or  two  weeks  at  the  most. 

Q.     Ten  days  to  two  weeks? 

A.  Approximately.  In  other  words,  it  was  right 
— I  can't  be  exact,  but  it  was  right  after  the  first 
of  the  year  that  this  government  directive  came 
out  freezing  inconel  metal  and  putting  it  on  pri- 
ority. 

Q.  Let's  see  if  I  have  your  testimony  correctly. 
For  a  period  of  from  ten  days  to  two  weeks  prior 
to  January  15th,  [484]  and  for  the  period  of  from 
three  to  four  weeks  following  January  15th,  this 
inconel  metal  was  unavailable  to  your  concern? 

A.  I  think  the  restriction  went  even  longer,  but 
we  were  able  to  find  what  we  did  that  wasn't  gov- 
erned by  priority. 

Q.  May  I  have  an  answer  to  my  question,  please, 
Mr.  Manalis? 

You  have  told  me,  first  of  all,  that  for  some  three 
or  four  weeks  after  January  15th  the  inconel  metal 
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was  not  available  for  installation  of  the  incinerator 

at  the  Oliver  Cromwell,  is  that  right,  sir? 

A.    Approximately. 

Q.  Thank  you.  You  have  also  told  me  for  a  pe- 
riod of  from  ten  days  to  two  weeks  prior  to  Janu- 
ary 15tli  the  same  situation  obtained,  is  that  cor- 
rect, sir? 

A.    That  is  right,  sir,  yes,  sir. 

Q.  Thank  you.  The  time  you  talked  to  Mr.  Har- 
rison, in  or  about  the  middle  of  January  1954,  did 
you  tell  Mr.  Harrison  either  in  substance  or  effect 
that  you  would  get  in  touch  with  the  Air  Pollution 
Control  District  and  attempt  to  do  something  about 
this  warning  notice  that  had  been  issued  ? 

A.  Yes,  sir,  I  did.  And  we  contacted  the  depart- 
ment there.  We  were  powerless  to  do  anything  in 
regards  to  a  citation  that  had  been  issued,  that  the 
owner  would  have  to  appear.  We  so  notified  Mr. 
Harrison.  [485] 

Q.  Didn't  you  tell  Mr.  Harrison  or  Mrs.  Hall- 
berg  that  you  had  contacted  the  Smog  Control 
authorities  and  there  was  nothing  to  worry  about, 
Mr.  Manalis?  A.    No,  sir. 

Q.    You  never  made  that  statement? 

A.  Definitely  not,  not  at  that  time.  Are  you  re- 
ferring to 

Q.     I  am  referring  to  the  middle  of  January. 

A.     That  is  after  a  citation  had  been  issued? 

Q.    After  the  warning  notice  had  been  issued. 

A.     No,  sir,  I  did  not. 

The  Court:    He  isn't  talking  about  the  citation, 
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Mr.  Witness.  He  is  talking  about  a  warning  notice. 

Do  you  understand? 

The  Witness:    Yes,  I  do. 

Q.  (By  Mr.  Whyte)  :  That  document  should  be 
in  evidence.  Perhaps  we  can  refresh  your  recollec- 
tion. 

Mr.  Whyte:    Do  you  have  that,  Mr.  Clerk'? 

The  Clerk:    Which  exhibit? 

Mr.  Whyte:  You  will  have  to  let  me  see  your 
exhibits. 

Mr.  Enright:  It  is  not  in  evidence.  Here  it  is 
(indicating). 

Mr.  Whyte :    Thank  you. 

Q.  (By  Mr.  Whyte)  :  Mr.  Manalis,  I  show  you 
a  notice  on  the  stationery  of  Air  Pollution  Control 
District,  dated  [486]  January  13,  1954,  which  bears 
the  notation  that: 

*'You  are  hereby  charged  with  violating  Sec- 
tion 24,242  of  the  Health  &  Safety  Code  of  the 
State  of  California  by  discharging  smoke  in 
excess  of  that  allowed  from  chute  fed  incin- 
erator," 
that  notice  being  directed  to  the  Oliver  Cromwell 
Apartment  Hotel. 

Is  it  with  reference  to  that  notice  that  Mr.  Harri- 
son called  you  on  or  about  the  15th  of  January? 

A.     That  is  right,  sir,  yes,  sir. 

Q.  It  was  in  response  to  that  call  that  you  talked 
to  the  Air  Pollution  Control  Authorities? 

A.     That  is  right,  sir. 

Q.     What  did  they  tell  you? 
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A.  As  near  as  I  can  remember  now,  we  ex- 
plained that  we  had  the  prints  in  operation — the 
prints  approved,  rather,  which  they  knew.  And  that 
we  were  told  to  go  ahead  with  the  installation  of 
the  job. 

And  as  near  as  I  can  recollect  right  now,  who- 
ever I  contacted  at  that  time  said  it  probably  would 
be  O.K.  to  go  ahead. 

Q.  Did  you  tell  the  Smog  Control  authorities, 
when  you  talked  to  them  on  or  about  January  15th, 
that  your  company  was  in  short  supply  of  this 
inconel  metal? 

A.    I  may  have,  sir.  I  wouldn't  swear  to  it. 
Q.     It  is  your  testimony  that  they  told  you  it  was 
all  [487]  right  to  go  ahead? 

A.  Well,  Ave  had  the  approved  plans  to  go  ahead, 
yes,  sir. 

Q.  As  a  matter  of  fact,  as  of  January  15,  1954, 
you  couldn't  have  gone  ahead  without  that  metal, 
could  you,  Mr.  Manalis? 

A.    Not  and  complete  the  installation,  no,  sir. 

Mr.  Whyte :  No  further  cross  examination,  your 
Honor. 

Redirect  Examination 

Q.  (By  Mr.  Enright) :  As  I  understand  it,  Mr. 
Manalis,  you  did  have  the  materials  throughout  the 
month  of  December? 

Mr.  Whyte:  Objected  to  as  leading  and  sugges- 
tive ;  improper  redirect  examination. 

The  Court:     Sustained. 
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Q.  (By  Mr.  Enright) :  Did  you  have  this  type 
of  material  in  supply  in  the  month  of  December? 

A.    We  stocked  it,  yes,  sir. 

Mr.  Enright:    No  further  questions. 

Mr.  Whyte:     No  questions. 

The  Court:    May  this  witness  be  excused? 

Mr.  Enright:     Yes,  we  would  appreciate  that. 

The  Court:     Thank  you,  sir. 

(Witness  excused.)   [488] 

FREDERICK  I.  RICHMAN, 

called  as  a  Avitness  on  behalf  of  the  defendants,  hav- 
ing been  previously  duly  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Mr.  Whyte:  Mr.  Enright,  unless  you  have  some 
objection,  perhaps  we  had  better  put  this  Notice  of 
January  13th  in  evidence. 

Mr.  Enright:     I  have  no  objection. 

Mr.  Whyte:  Very  well.  This  will  be  offered  as 
the  Receiver's  Exhibit  next  in  order. 

The  Court:    Received  into  evidence. 

The  Clerk :    Receiver's  4  in  evidence. 

(The  document  referred  to  was  marked  Re- 
ceiver's Exhibit  4  and  was  received  in  evi- 
dence.) 
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Cross  Examination 

Q.  (By  Mr.  Whyte) :  Mr.  Richman,  I  believe 
you  testified  on  your  direct  examination  during  the 
years  immediately  preceding  December  1,  1953,  you 
received  management  compensation  for  your  serv- 
ices in  connection  with  the  former  Richman  Trust, 
amounting  to  ten  per  cent  of  the  gross  income  from 
those  properties,  is  that  correct,  sir?  [489] 

A.  Ten  per  cent  of  the  gross  income,  excluding 
capital  items. 

Q.  And  out  of  that,  I  believe  you  testified  that 
you  paid  a  salary  to  Mr.  Harrison,  is  that  true? 

A.  I  paid  all  overhead  expenses.  Salary  to  Mr. 
Harrison,  office  rent,  telephone,  stationery,  type- 
writer, adding  machine. 

Q.  How  much  salary  did  you  pay  to  Mr.  Harri- 
son? A.    $450.00  a  month. 

Q.    In  addition  you  paid  your  own  office  rent? 

A.     That  is  correct. 

Q.     Telephone?  A.     Yes. 

Q.     Typewriter?  A.    Yes. 

Q.     Stationery?  A.    Yes.  Postage. 

Q.     Postage. 

The  Court:  You  maintain  an  office  other  than 
your  law  office  in  the  Subway  Terminal? 

The  Witness :    No ;  it  was  the  same  office. 

Q.  (By  Mr.  Whyte)  :  Now,  I  believe  you  testi- 
fied that  your  law  practice  consisted  of  several  dif- 
ferent things,  apart  from  your  management  of  the 
Richman  trust. 
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I  imderstood  you  to  say  that  you  organized  cor- 
porations, [490]  is  that  right,  Mr.  Richman? 

A.     On  occasions,  yes. 

Q.    Did  you  also  draw  contracts  for  clients'? 

A.    Yes. 

Q.  What  tax  work,  if  any,  did  you  do  for  vari- 
ous clients'? 

A.  Prepare  tax  returns  for  a  number  of  clients ; 
handled  with  the  then  Collector  of  Internal  Reve- 
nue, or,  the  agent  in  charge. 

Q.  You  had  other  books  of  account  in  the  office 
that  reflected  the  affairs  of  other  clients,  Mr.  Rich- 
man?  A.    Yes. 

Q.  Did  Mr.  Harrison  keep  up  those  books,  in 
the  course  of  his  duties  as  your  secretary? 

A.    He  did. 

Q.  You  dictated  a  letter  to  another  client,  with 
reference  to  the  formation  of  a  corporation  or  the 
drafting  of  an  agreement,  did  you  dictate  that  let- 
ter to  Mr.  Harrison? 

A.  Mr.  Harrison  took  my  dictation  when  he  was 
the  only  one  in  the  office.  For  a  time  I  had  a  steno- 
grapher that  took  dictation  and  typing. 

Q.  For  how  long  was  Mr.  Harrison  your  only 
assistant  ? 

A.     From  about  August  1952  on. 

Q.  You  were  away  from  the  office  and  away  from 
the strike  that.  [491] 

You  were  engaged  in  rather  extensive  litigation 
concerning  the  trust  estate  with  your  sister,  Mrs. 
Tidwell,  were  you  not,  Mr.  Richman? 
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A.    I  was. 

Q.    When  did  that  litigation  commence? 

A.    January  1952. 

Q.  It  continued  until,  say,  until  within  a  few 
months  ago,  when  this  case  was  settled? 

A.    This  is  still  part  of  it,  I  believe. 

Q.  During  the  course  of  that  time,  did  you  con- 
sult with  your  attorney  in  preparation  for  the  trial 
of  that  action?  A.    I  did. 

Q.     Were  those  consultations  rather  extensive? 

A.  Depending  upon  the  court  hearings  that  were 
coming  up. 

Q.  AVhen  did  those  court  hearings  take  place, 
Mr.  Richman? 

A.  Very  frequently.  I  couldn't  tell  you,  without 
checking  over,  to  find  out  the  number  of  times;  the 
court  register. 

Q,  Were  you  present  in  court  at  all  those  hear- 
ings or  substantially  all? 

A.  Not  all  of  them,  but  a  good  many  I  was 
present. 

Q.  When  did  the  actual  trial  of  the  case  take 
place?  [492] 

A.  It  started  in  May  1953  and  went  for,  I  be- 
lieve, about  eight  days  and  then  was  continued  to 
September  and  went  for  about  12  days. 

Q.  Between  those  intervals  you  were  in  con- 
sultation with  your  attorneys,  in  preparing  the  case 
for  trial  or  resumption  of  trial? 

A.     As  I  was  needed. 

Q.     I  further  understood  you  to  testify  that  the 
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rents   which   were   collected   during   a   comparable 
period,  December  1,   1952,  to  February  28,   1953, 
amounted  to  some  $97,404.58. 

Do  you  recall  those  figures,  Mr.  Richman? 

A.  Whatever  the  figures  were,  whatever  I  testi- 
fied to. 

Q.  I  further  understood  you  to  testify  that  the 
figures,  that  the  figures  showing  the  rents  collected 
during  the  period  December  1,  1953,  to  February 
28,  1954  were  $95,066.83.  Is  that  right,  Mr.  Rich- 
man  ? 

A.  Whatever  the  figures  were;  those  figures 
were  taken  from  the  Receiver's  report,  as  being 
the  amount  shown  on  the  Receiver's  report,  but 
then  to  which  I  added  the  $1,290.59,  to  arrive  at  the 
total  of  $95,066.83,  being  the  rents  the  managers 
collected  during  February,  but  which  the  Receiver 
did  not  collect. 

Q.  I  understand,  Mr.  Richman.  So  that  the  total 
rents  for  the  three-month  period,  December  1,  '52 
to  February  28,  '53,  exceeded  by  approximately 
$2,337.75  the  rents  collected  [493]  during  the  period 
December  1,  1953,  to  February  28,  '54,  is  that  right  ? 

A.     That  is  correct. 

Q.  Is  it  your  testimony  that  the  rents  collected 
from  the  apartment  houses  during  your  regime  as 
trustee  were  somewhat  or  substantially  in  excess  of 
those  collected  by  Mr.  Hallberg  during  his  tenure 
of  office? 

A.  They  were  in  excess  by  the  difference  be- 
tween the  two  figures. 
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Q.  You  made  the  statement,  during  the  course 
of  your  direct  examination,  you  never  had  a  bank 
account  like  Mr.  Hallberg,  to  do  business  with,  is 
that  right? 

A.  No,  that  is  not  correct.  I  said  I  never  had  a 
bank  account  like  his,  except  during  the  time  that 
the  Villa  Carlotta  had  been  sold. 

Q.  Whatever  your  statement  was,  I  took  it 
down  as  close  as  I  could,  and  I  had  you  quoted 
as,  "I  never  had  a  bank  accomit  like  that  to  do 
business  with." 

In  substance,  that  is  your  testimony,  that  your 
bank  account  wasn't  comparable  to  the  one  Mr. 
Hallberg  was  managing,  is  that  correct? 

A.  That  is  correct.  I  never  operated  with  that 
much  cash  in  the  bank  except  during  the  period 
immediately  after  the  sale  of  the  Villa  Carlotta. 

Q.  Yet  it  is  your  testimony  that  for  comparable 
periods  [494]  of  time  the  rents  collected  under  your 
regime  were  several  thousand  dollars  in  excess  of 
those  collected  by  Mr.  Hallberg,  is  that  right? 

A.  For  the  period  1952-53,  for  the  comparable 
period  that  the  time  the  Receiver  was  in. 

Q.  Now,  you  stated  that  you  saw  me  at  the 
hearing  in  the  Municipal  Court  on  or  about  Feb- 
ruary 1st,  and  I  rendered  no  services  whatever  at 
that  hearing. 

Did  you  know  for  whom  I  was  appearing  at  that 
hearing,  Mr.  Richman? 

A.    Mrs.  McConnell. 

Q.    Did  you  see  me  approach  the  bench  and  join 
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with  Mr.  Enright  in  requesting  a  continuance  of 

the  matter  for  some  three  weeks'? 

A.  I  heard  Mr.  Enright  request  for  the  thing, 
making  the  statement  on  there,  and  you  said  that 
was  agreeable  to  you. 

Q.  How  long  were  we  all  present  there  in  the 
Municijjal   Court  that  morning,   approximately? 

A.  I  don't  recollect.  He  had  other  matters  on 
the  calendar  that  were  heard  first,  and  came 
through.  The  particular  matter  here  took  about 
three  minutes. 

Q.  We  were  there  somewhere  in  the  neighbor- 
hood of  three-quarters  of  an  hour,  were  we,  Mr. 
Richman,  either  waiting  around  or  hearing?  [495] 

A.     I  couldn't  say. 

Q.  You  mentioned  a  conversation  which  you 
had  with  Mr.  Hallberg  shortly  after  December  1, 
1953,  in  which  you  claim  that  he  told  you  he  was 
operating  a  40-unit  apartment  building,  is  that 
right?  A.     That  is   correct. 

Q.  Are  you  certain  he  didn't  tell  you  that  that 
was  a  14-unit  building,  Mr.  Richman? 

A.     No,  it  was  a  40-unit  on  East  Colorado. 

Q.    You  are  positive  of  that,  sir? 

A.     I  am. 

Q.  He  told  you  that  the  apartment  building  was 
on  East  Colorado  Street  in  Pasadena? 

A.  He  did.  I  was  particularly  cognizant  of  the 
fact,  because  at  one  time  I  had  looked  rather  com- 
pletely at  a  building  on  East  Colorado,  with  the 
prospects  of  buying  it  for  the  trust. 
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Q.  You  were  familiar  with  this  building  Mr. 
Hallberg  told  you  he  was  operating? 

A.  He  didn't  tell  me  what  building  it  was.  I  was 
familiar  with  a  certain  section  of  East  Colorado. 
I  was  wondering  whether  it  was  the  same  building 
I  had  been  looking  at. 

I  asked  him  what  the  address  was,  and  he  told 
me  that  he  had  been  told  not  to  discuss  matters 
with  me.   [496] 

Q.  You  called  Mr.  Harrison  quite  frequently 
during  the  course  of  the  receivership,  didn't  you, 
Mr.  Richman? 

A.  I  never  called  Mr.  Harrison  except  to  report 
something  that  had  come  in  to  me,  that  was  reflect- 
ing my  credit  on  my  accounts,  and  that  was  all. 
And  would  receive  the  assurance  it  would  be  taken 
out.  Each  time  I  asked  for  Mr.  Hallberg;  he  was 
never  in. 

Q.  Did  you  testify,  in  your  direct  examination, 
that  you  went  out  to  see  Mr.  Harrison,  not  with 
reference  to  your  credit,  but  with  reference  to  this 
criminal  citation  that  had  been  issued  on  a  Satur- 
day afternoon?  A.     I  certainly  did. 

Q.  Didn't  you  further  testify  that  you  talked  to 
Mr.  Harrison  on  two  or  three  other  occasions  and 
asked  for  information  from  him  concerning  the 
operation  of  the  trust? 

A.    No,  I  did  not. 

Q.     I  will  let  the  record  speak  for  itself. 

A.  I  asked  him  relative  to  the  payment  of  some 
of  these  bills  I  was  being  called  about. 
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Q.  Mr.  Harrison  had  been  your  bookkeeper  and 
in  your  office  for  about  how  long,  Mr.  Richman  1 

A.  He  had  been  my  secretary  since  August  of 
1952. 

Q.  How  much  longer  than  that  had  he  been 
in  your  office,  if  at  alii 

A.  I  think  about  tAvo  months.  My  former  secre- 
tary [497]  stated  she  was  leaving  and  would  train 
another.  He  came  in  there  and  worked  under  her 
for  about  two  months. 

Q.  Mr.  Harrison  had  testified  on  your  behalf 
during  the  course  of  this  litigation,  had  he  not? 

A.     No. 

Q.     He  never  appeared  in  court  for  you? 

A.    No. 

Q.  You  mentioned  the  public  liability  insurance 
policy  covering  these  five  apartment  houses.  I  be- 
lieve the  question  was  put  to  you  by  Mr.  Enright, 
as  to  whether  or  not  any  of  your  property  was 
covered  by  that  policy,  and  your  answer  was  no. 
Is  that  right?  A.     That  is  correct. 

Q.  Would  your  answer  be  no  if  I  asked  you 
whether  or  not  any  of  your  household  employees 
w^ere  covered  by  that  policy? 

A.     My  answer  would  be  no,  too. 

Q.  Will  you  state  that  under  oath,  Mr.  Rich- 
man?  A.     On  the  liability  policy. 

Mr.  Whyte:  Is  that  policy  in  the  files  here,  Mr. 
Enright  ? 

Mr.  Enright:     I  only  know  that  your  Receiver 
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and  Mr.  Camusi  have  brought  records  here.  What 

there  is  here  I  don't  know. 

Mr.  Whyte:  I  would  like  to  ask  Mr.  Camusi's 
associate  [498]  present  here  if  he  would  undertake 
to  find  the  policy  of  the  compensation  insurance, 
which  was  in  force  immediately  prior  to  Mr.  Hall- 
berg's  term  of  office  and  produce  it  here  in  the  next 
session,  if  that  is  convenient. 

Mr.  Powsner:  It  may  be  necessary  to  get  it  from 
Mr.  Udall,  however. 

Mr.  Yv^hyte:     Thank  you  very  much. 

Q.  (By  Mr.  Whyte) :  You  mentioned  the  fact, 
when  you  looked  over  the  files,  Receiver's  files,  the 
bills  were  all  scrambled  up  and  jumbled  up.  Is  that 
right,  Mr.  Richman?  A.     That  is  correct. 

Q.     When  did  you  look  at  those  files'? 

A.  The  early  part  of  March  1954,  at  the  Oliver 
Cromwell. 

Q.  You  say  the  early  part  of  March.  Just  when 
do  you  mean? 

A.  Xo,  I  believe  it  was  March  30,  1954.  I  have 
the  notation  in  my  diary. 

Q.     March  30,  1954?  A.    Yes. 

Q.  At  that  time  those  files  were  in  the  possession 
or  under  the  control  of  Mrs.  Tidwell,  were  they 
not? 

A.  Vv^'ell,  they  were  under  the  control  of  the 
court  order  of  February  26,  1954.  I  requested  to 
see  them  and  was  told  they  were  still  at  the  Oliver 
Gromv\-ell,  and  I  could  [499]  go  out  there  and  see 
them. 
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Q.  Let's  not  fence  around  with  one  another,  Mr. 
Richman.  You  know  that,  do  you  not,  after  you 
sold  your  half  interest  in  these  properties  to  Mrs. 
Tidwell  she  took  over  the  books  of  account  and  all 
the  properties'?  A.     No,  I  do  not  know 

Mr.  Enright:  I  object  on  the  ground  the  ques- 
tion is  argiunent  as  to  what  constitutes  "fencing 
around." 

The  Court:     Overruled. 

The  Witness:  I  didn't  know  she  took  over  the 
books  of  account  and  the  records.  I  had  been  in- 
formed previously  that  any  records  of  the  Receiver 
that  I  had  wanted  to  see,  I  would  have  to  obtain 
a  court  order  for  it.  That  any  records  prior  to  the 
receivership,  I  could  see  any  time  by  going  out 
there. 

Q.  (By  Mr.  Whyte) :  In  any  event,  when  you 
looked  at  these  records  and  claimed  you  found  the 
bills  in  a  jumbled  condition,  you  found  them  in 
such  condition  on  March  30th  of  1954? 

A.  That  is  correct.  However,  I  was  given  files 
by  Miss  Marr  of  Mr.  Udall's  office,  stating  she 
didn't  know  what  they  were,  they  were  the  Re- 
ceiver's files,  and  those  files  were  in  just  as  jumbled 
a  condition  as  all  the  others. 

Q.  Your  permission  to  examine  those  files  March 
30th  came  from  Mr.  Udall's  office? 

A.     Came  from  Mr.  Martin's  office.    [500] 

Q.    Mr.  Martin's  office?  A.    Yes. 

Q.  Thank  you.  Now,  you  mentioned  a  conversa- 
tion which  you  had  with  Mr.  Hallberg  and  myself 
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shortly  after  the  1st  of  December,  1953,  in  which 
you  told  us  about  your  management  fee  for  No- 
veml3er  1953,  is  that  right,  Mr.  Riclmian? 

A.     That  is  correct. 

Q.  Did  you  ever  submit  a  bill  to  Mr.  Hallberg 
requesting  payment  of  that  fee? 

A.  I  was  never  requested  to  submit  a  bill.  I  did 
not  submit  one.  On  the  occasions  I  talked  with  Mr. 
Hallberg,  he  said,  well,  give  him  time  to  get 
straightened  out  and  it  would  be  paid. 

Q.     You  say  you  never  did  submit  a  bill  to  him? 

A.    No. 

Q.  You  never  demanded  payment  of  that  fee 
from  Mr.  Hallberg? 

A.  I  did  not  know  what  amount  the  fee  would 
be,  because  it  was  based  on  the  income  in  Novem- 
ber and  he  had  all  the  records  of  November.  He 
w^ould  have  to  compute  it. 

Mr,  Whyte:  I  have  no  further  cross  examina- 
tion. 

Redirect  Examination 

Q.  (By  Mr.  Enright)  :  Concerning  the  subject 
matter  of  your  10  per  cent  under  the  terms  as 
you  have  stated  it,  did  you  from  time  to  [501]  time 
obtain  operating  moneys  for  the  operation  of  the 
trust,  on  your  own  credit?  A.     I  did. 

Q.  And  what  was  the  maximum  amount  you 
ever  made  available  for  the  operation  of  the  trust? 

A.    About  $250,000.00. 

Q.  During  your  tenure  as  operating  agent  of 
the  trust,  was  there  any— you  have  alreadv  testi- 
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fied  as  to  the  increase  in  the  value  of  the  assets, 
have  you?  I  think  you  did.  Is  that  your  recollec- 
tion? A.     I  don't  recall. 

Q.  What  was  the  approximate  value  of  the 
assets  of  the  trust  when  you  became  trustee  and 
agent  on  January  1,  1946? 

A.     Approximately  $375,000.00. 

Q.  What  was  the  value  of  those  assets  as  of 
February  25,  1954? 

A.     About  $1,200,000.00. 

Q.  That  is,  the  plaintiff  paid  $600,000.00  cash 
for  one-half  of  the  assets,  is  that  right? 

A.     That  is  correct. 

Q.  During  the  time  that  you  were  agent,  man- 
ager of  these  assets,  did  you  ever  employ  more  than 
one  person  to  work  in  your  office,  in  which  office  the 
trust  was  being  administered?  [502] 

A.  On  occasions  I  have  had  four  or  five  em- 
ployees in  my  office.  When  the  trust  litigation 
started  I  cut  down  on  all  outside  work  and  just 
concentrated  on  the  defense  of  the  trust  litigation, 
and  very  small  amount  of  other  business. 

Q.  The  10  per  cent  fee  was  agreed  to  at  the 
time  you  conveyed  one-half  the  assets  in  the  trust, 
isn't  that  correct? 

A.  No,  the  10  per  cent  fee  was  agreed  to  ap- 
proximately a  year  and  two  months  prior  to  the 
time  the  trust  was  created. 

Q.  At  the  time  the  contract,  the  trust  agree- 
ment was  made,  did  you  contribute  one-half  the 
assets  to  the  trust?  A.     I  did. 
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Mr.  Whyte:  I  object  to  that  on  the  ground  the 
documents  will  speak  for  themselves,  as  to  what  he 
contributed  and  what  agreement  was  reached. 

The  Court:     What  about  it? 

Mr.  Enright:  We  are  merely  introducing  re- 
direct evidence  as  to  the  circiunstances  of  the  10 
per  cent  fee.  One  of  the  circumstances  is  that  the 
witness,  who  received  the  10  per  cent,  conveyed 
half  the  assets  into  the  trust. 

The  Court:  What  about  that  part  of  the  objec- 
tion which  is  based  upon  the  well-known  rule  that 
the  dociunent  should  speak  for  itself? 

Mr.  Enright:  I  will  introduce  the  trust  agree- 
ment. I  think  it  is  a  part  of  the  records.  I  will 
offer  the  trust  agreement  in  evidence.  I  do  not 
have  it  physically  here,  but  [503]  it  is  a  part  of  the 
court  records. 

The  Court:  We  will  take  notice  of  it,  as  it  ap- 
X)ears  in  the  court  records. 

Mr.  Enright:    May  it  be  marked  an  exhibit? 

The  Court:    Yes,  give  it  a  number,  Mr.  Clerk. 

The  Clerk:  It  will  be  Defendants'  J  in  evidence. 
(The  document  referred  to  was  marked  De- 
fendants' Exhibit  J  and  was  received  in  evi- 
dence.) 

Q.  (By  Mr.  Enright) :  Directing  your  atten- 
tion to  Exhibit  J,  did  you,  as  trustor  under  the 
terms  of  that  agreement 

Mr.  Whyte:  I  would  like  to  see  the  exhibit,  if 
you  are  going  to  direct  somebody's  attention  to  it. 

Mr.  Enright:     I  haven't  one  here   conveniently 
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available,  unless  the  court  files  are  here.  I  assumed 
you  were  familiar  with  the  trust  agreement,  Mr. 
Whyte. 

The  Clerk:  Do  you  want  me  to  get  it  from  the 
clerk's  file? 

The  Court:  If  it  is  not  here  and  you  need  it, 
the  clerk  will  get  it  from  the  Clerk's  Office.  The 
files  have  been  so  voluminous  he  doesn't  carry  the 
files  in  here. 

Mr.  Enright:     Do  you  need  it  now,  Mr.  Whyte? 

Mr.  Whyte:  If  you  are  going  to  examine  the 
witness  on  it,  I  have  a  right  to  see  it  and  a  right 
to  cross  examine  on  it.  [504] 

I  may  say  I  think  this  is  all  immaterial,  anyway. 

Mr.  Enright:  But  it  is  very  material  to  us  how 
you  arrive  at  10  per  cent.  You  contribute  half  the 
property  it  is  a  whole  lot  different  then  than  a  per- 
son contributing  nothing. 

I  will  direct  questions  to  another  subject  matter. 

The  Court:  A¥ell,  Mr.  Enright,  of  course,  I  am 
quite  familiar  with  that  trust  agreement.  If  you 
want  to  find  out  things  in  it  for  my  consideration, 
I  will  consider  them  whether  Mr.  Richman  testifies 
upon  them  or  not. 

Mr.  Enright:  I  am  quite  sure  the  trust  agree- 
ment does  not  recite,  as  a  part  of  it,  the  inventory 
of  the  property  conveyed.  In  other  words,  it  was 
set  up  as  a  naked  trust,  contemplating  the  convey- 
ance of  property  into  the  trust. 

My  more  informed  witness  shakes  his  head,  that 
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I  am  in  error.  But  that  is  what  I  have  to  find  out, 

I  guess,  from  the  document. 

I  am  quite  sure  it  is  within  the  knowledge  of 
most  people,  and  I  supposed  Mr.  WTiyte's,  that  Mr. 
Richman  did  convey  half  of  the  assets  into  the 
trust.  That  is  the  point 

The  Court :  Really,  I  don't  see  that  makes  much 
difference  on  computing  what  compensation  shall 
be  allowed  Mr.  Hallberg. 

Mr.  Enright :  If  that  could  be  agreed,  that  it  was 
a  fact  Mr.  Richman  did  convey  half  the  assets,  I 
can  proceed  on  [505]  another  subject  matter.  If 
not,  why, 

The  Witness:  I  believe  the  books  of  the  Rich- 
man  trust  are  here  and  will  show  that  in  the  books. 

Q.  (By  Mr.  Enright)  :  Is  that  an  answer  to  my 
statement,  Mr.  Richman?  A.    Yes. 

The  Court:  We  accept  that  statement  as  evi- 
dence. 

Mr.  Whyte:    I  beg  your  pardon,  your  Honor? 

The  Court:  I  commented  that,  although  it  was 
a  statement,  rather  than  in  answer  to  a  question,  we 
accept  it. 

Mr.  Whyte:    I  didn't  hear  the  statement. 

The  Court:    All  right.  The  reporter  will  read  it. 
(The   record  was  read.) 

The  Court:  What  they  will  show  is  Mr.  Rich- 
man  contributed  half  of  the  corpus  of  the  trust. 

Q.  (By  Mr.  Enright):  Now,  Mr.  Richman,  I 
want  to  be  clear  on  this  record.  Mr.  Whyte  asked 
you  about  compensation  insurance.  And  I  am  quite 


728        Frederick  I.  Ricliman,  Etc.,  et  al.,  vs. 

(Testimony  of  Frederick  I.  Richman.) 
sure  he  also  used  the  term  "public  liability  insur- 
ance" in  connection  with  the  subject  matter  as  to 
whether  or  not  your  property  or  your  employees 
were  covered  by  either  one  of  these  policies. 

If  his  question  contemplated  two  different  poli- 
cies, would  there  be  any  difference  in  your  answer? 

A.    Yes. 

Q.  Let's  get  this  straightened  out,  so  we  under- 
stand. [506] 

A.  The  public  liability  insurance  was  entirely 
for  the  trust.  It  included  no  coverage  for  me  what- 
soever or  anything  that  I  owned.  The  policy  be- 
longed to  the  trust. 

The  compensation  policy  was  my  personal  policy 
and  the  trust  employees  were  picked  up  on — 
through  my  personal  policy  on  that.  That  policy 
could  not  be  transferred  to  the  Receiver,  because 
it  would  leave  me  oioen  \vith  my  personal  employees. 
So  the  Receiver  took  out  a  new  compensation  policy, 
paid  a  deposit  of  $400.00  for  it,  to  be  used  up  with 
premiums,  with  a  quarterly  audit,  which  was  the 
matter  that  was  discussed  the  other  day,  with  the 
refund  on  that  deposit.  It  is  money  belonging  to 
the  Receiver  and  under  his  control,  subject  to  the 
amount  he  used. 

Q.  As  to  the  testimony  the  other  day  about  the 
Receiver  stopping  payment  on  one  of  the  insurance 
policies,  which  i)olicy  was  that? 

A.     That  was  the  public  liability  policy. 

Q.  And  later  he  paid  the  premium  upon  that 
policy? 
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A.  That  is  correct.  He  set  it  up  as  an  account 
payable  as  of  December  31st  and  paid  it  sometime 
in  January. 

Q.  Did  you  have  any  conversation  with  him 
about  that  time  that  he  stopped  payment,  or  par- 
ticipate in  a  conference  with  him,  with  any  other 
person,  on  that  subject  matter  as  to  whether  or 
not  your  property  was  covered  by  that  public  lia- 
bility policy?  [507]  A.     I  did. 

Q.     You  did?  A.    Yes. 

Q.  Is  that  the  conference  had  at  Mr.  Dulley's 
office,  that  you  have  already  testified  concerning'? 

A.  That  is  correct.  That  was  a  conference  at 
Mr.  Dulley's  office  on  December  4,  1953. 

Mr.  Enright:    I  have  no  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Whyte)  :  I  would  like  to  have  some 
clarification  on  this  10  per  cent  of  gross  that  you 
received,  Mr.  Richman.  Let's  take  the  year  1953 
as  an  example. 

During  that  year  your  10  per  cent  gross,  assum- 
ing you  had  been  in  ofiice  through  December,  would 
have  amounted  to  something  in  the  neighborhood 
of  $40,000.00,  would  it  not?  Not  figuring  the  deduc- 
tions for  a  moment.  I  am  talking  about  the  total 
you  would  receive  10  per  cent  of  the  gross  for. 

A.    I  don't  believe  so. 

Q.  Let's  get  to  it  and  see  what  it  was,  Mr. 
Richman.  Can  you  tell  me  what  books  those  figures 
are  contained  in? 
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A.  I  think  we  can  get  at  it  quicker  from  the  tax 
return  that  was  filed  as  an  exhibit  yesterday. 

Q.  Mr.  Richman,  I  am  going  to  take  a  period 
of  a  year  prior  to  December  1,  1953.  In  other 
words,  from  December  1952  [508]  through  Novem- 
ber 31,  1953. 

I  show  you  this  book  of  account,  pages  headed 
"Management  Fee,"  and  the  following  figures  ap- 
pear in  the  columns: 

December  fee  $3,321.81;  January  fee  $3,280.03, 
or  it  may  be  $3,380.03  here.  Which  is  that,  Mr. 
Richman?  A.     That  is  "2."  It  is  "32." 

Q.     Then  there  is  a  notation  I  can't  read  here. 

A.     "Adjustment." 

Q.  "Adjustment"  to  January  31,  '53.  Is  that 
an  addition  to  the  fee  up  above?  A.    Yes. 

Q.  February  fee  $3,082.07;  March  fee  $3,359.86; 
April  fee  $3,083.30;  May  fee  $3,026.57;  June  fee 
$2,972.29;  July  fee  $3,176.35;  August  fee  $3,022.74; 
September  fee  $3,068.89;  October  fee  $3,004.22. 

Now,  can  you  tell  me  where  the  fee  for  Novem- 
ber is  set  up  on  the  books,  which  you  have  not  yet 
collected? 

A.  It  is  not  set  up.  The  Receiver  should  have 
set  it  up  or  paid  it  or  charged  it,  but  he  has  done 
nothing  about  it,  other  than  show  it  in  his  report 
as  a  payable  of  the  receivership. 

Mr.  Whyte :  I  wonder,  for  the  purposes  of  exam- 
ination, your  Honor,  if  I  might  me  permitted  to 
call  Mr.  Hallberg  and  ask  him  to  point  out  where 
in  the  books  the  fee  for  November  is  shown?  [509] 


Lyda  Tidtvell,  Etc.  731 

(Testimony  of  Frederick  I.  Richman.) 

The  Court:  Yes.  I  don't  think  it  is  pertinent  to 
this  inquiry.  I  am  wondering  why  you  are  laboring 
it  so.  It  is  something  that  is  perhaps  going  to  be- 
come material  to  the  controversy  between  Mrs.  Tid- 
well  and  Mr.  Richman,  but  how  does  it  have  any 
bearing  at  all  upon  what  compensation  Mr.  Hall- 
berg  is  to  have? 

Mr.  AVhyte:  I  think  the  figures  will  show,  your 
Honor,  that  Mr.  Richman  received,  for  comparable 
years  period,  somewhere  in  the  neighborhood  of 
thirty  to  fourty  thousand  dollars. 

The  Court:  He  received  that  imder  a  contract 
which  the  court  has  found  to  be  unconscionable  and 
excessive. 

Mr.  Whyte:  I  understand,  your  Honor.  Then  I 
won't  pursue  the  matter  any  further,  if  the  court 
feels  it  is  immaterial. 

Q,  (By  Mr.  Whyte)  :  Just  one  or  two  ques- 
tions, Mr.  Richman. 

When  I  was  at  your  office  with  Mr.  Hallberg 
in  the  early  part  of  December  of  '53,  I  seem  to 
recollect  that  you  had  something  on  your  door 
which  indicated  that  you  had  a  mortgage  company 
in  your  office,  is  that  true? 

A.  That  is  correct.  Consolidated  Mortgage  Com- 
pany. 

Q.    Were  you  the  president  of  that  concern? 

A.    I  am. 

Q.  What  relation,  if  any,  does  that  bear  to  the 
Richman  trust?  [510]  A.     None. 

Q.     That  was  one  of  your  additional  enterprises? 
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A.  That  was  just  about  the  only  one  since  the 
litigation  started.  I  resigned  my  interest  in  Modern 
Machine  Works  and  Wood  Ice  and  Gas  Company, 
to  take  on  the  litigation. 

Q.  You  were  carrying  on  that  mortgage  com- 
pany business  for  about  how  long  prior  to  De- 
cember of  1953 '^ 

A.     I  became  president  in  January  1950. 

Q.  Mr.  Harrison  looked  after  the  books  of  the 
mortgage  company?  A.     He  did. 

Mr.  Whyte:  I  have  no  further  recross  exam- 
ination. 

The  Witness:     Could  we  have  a  recess? 

The  Court:    We  will  take  a  short  recess. 

(Witness  excused.) 
(Short  recess  taken.) 

Mr.  Enright:    Defendant  rests. 
Mr.  Whyte:     There  will  be  a  short  redirect  ex- 
amination of  Mr.  Hallberg,  your  Honor.  [511] 

ROY  E.  HALLBERG 

recalled  as  a  witness  on  his  own  behalf,  having 
been  previously  duly  sworn,  was  examined  and 
testified  further  as  follows : 

Direct  Examination 
Q.     (By  Mr.  Whyte) :    Mr.  Hallberg,  did  you  at 
any  time   ever  tell  Mr.   Harrison,   either  in  sub- 
stance or  effect,  that  you  were  not  bound  by  the 
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contracts  which  Mr.  Richman  had  made  with  the 

Air  Pollution  Control,  Incorporated  I 

A.     I  certainly  did  not. 

Q.  Were  you  present  in  the  court  when  Mr. 
Richman  testified  that  he  had  a  conversation  with 
you  on  or  about  the  4th  of  December,  while  you 
were  traveling  around  to  the  various  apartment 
houses,  during  the  course  of  which  you  allegedly 
told  him  you  were  operating  a  40-unit  apartment 
building  on  East  Colorado  Street '?  Did  you  hear 
that  testimony?  A.     I  certainly  did. 

Q.  What,  if  anything,  did  you  say  to  Mr.  Rich- 
man   in   that   connection? 

A.  I  said  I  had  a  14-unit  apartment  building. 
We  w^re  riding  in  a  car  at  the  time  he  asked  that 
question. 

I  said,  "A  14-unit  building  and  it  is  off  East 
Colorado."  I  didn't  say  where. 

Q.  Speaking  now  of  the  Western  Arms  Apart- 
ment building  and  Mrs.  Kennedy,  the  manager, 
did  Mrs.  Kennedy  have  instructions  [512]  as  to 
what  to  do  in  the  event  the  refrigeration  system 
became  defective  or  operated  improperly? 

A.    Yes. 

Q.    What  instructions  had  you  given  her? 

A.  To  call  the  refrigeration  company  whose 
name  she  had  on  file  and  whose  telephone  number 
she  had  on  file. 

Q.  Did  you  give  similar  instructions  to  the  other 
managers  ?  A.    Yes. 

Q.    Did   those   instructions   cover   not   only   re- 
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frigeration   but   other   services    in   the   apartment 

houses  which  might  run  into  difficulty? 

A.    Yes. 

Q.     What  other  services? 

A.     Pkimbing,  for  instance. 

Q.  There  v^as  some  testimony  by  Mr.  Richman 
to  the  effect  that  utility  bills,  particularly  during 
the  month  of  January,  v^ere  not  paid  promptly 
when  due. 

Can  you  explain  how  that  came  about,  Mr.  Hall- 
berg? 

A.  Well,  I  believe  he  was  referring  to  Decem- 
ber bills,  wasn't  he? 

Q.     Either  December  or  January. 

A.  Well,  we  had  a  $17,000.00  tax  bill  to  pay  in 
December.  We  had  very  little  cash  when  we  took 
over  the  building.  And  we  did  a  little  juggling  of 
some  of  those  [513]  accounts  payable  in  order  to 
assure  ourselves  of  enough  to  cover  the  tax  pay- 
ment. 

Q.  Because  of  the  large  tax  payment  that  you 
mentioned  that  you  deferred  payment  of  those 
utility  bills?  A.     That  is  correct. 

Q.  I  direct  your  attention  to  the  general  ledger, 
being  one  of  the  books  of  account  which  was  kept 
by  you  during  your  period  of  receivership,  and  I 
am  going  to  start  about  the  point  where  Mr.  Rich- 
man  testified  there  were  certain  blank  pages  in  this 
ledger. 

Let's  begin  here  with  the  account  reflecting  un- 
employment insurance  premium.  There  is  a  break- 
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down  for  five   different  apartment  buildings,   but 

no  figures  appear  on  that  page. 

Can  you  explain  that  to  the  court,  if  you  please? 

A.  Why,  yes.  We  set  up  the  account  here,  not 
only  for  the  immediate  records — you  understand, 
the  books  were  mostly  kept  on  a  cash  basis.  We 
did  not  go  back  into  the  previous  management  to 
pick  up  the  unexpired  insurance  and  set  it  up. 

Mr.  Enright:  I  move  to  strike  the  witness* 
statement  "We  set  it  up",  as  a  conclusion  on  his 
part. 

The  Court:  Granted.  Show  who  did  it,  if  you 
think  it  is  important. 

The  Witness:  I  worked  on  that  and  directed  at 
that  time  [514]  Mr.  Harrison  to  set  this  up,  so 
that  these  entries  could  be  made  at  the  proper  time. 

Q.  (By  Mr.  Whyte) :  When  was  the  proper 
time  to  make  any  entries  in  this  unemployment  in- 
surance premium  account? 

A.  Well,  your  unemployment  insurance  pre- 
miums are  paid  in  advance.  They  are  taken  from 
the  payments  made  to  the  individual  people  who 
are  working  for  the  trust.  And  at  the  end  of  three 
months  those  are  supposed  to  be  picked  up.  We 
hadn't  reached  that  period  yet. 

Mr.  Enright:  I  move  to  strike  the  answer  on 
the  ground  it  is  a  conclusion  of  the  witness,  when 
you  break  off  a  payment  for  this  type  of  insurance 
where  a  receivership  is  involved,  and  he  terminated 
his  receivership  at  5:00  p.m.  February  28,  1954. 

The  Court:    Denied. 
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Mr.  Whyte:  The  last  statement  was,  "We  adn't 
reached  that  period  yet." 

Q.  (By  Mr.  Whyte)  :  When  would  that  period 
have  been  reached,  Mr.  Hallberg? 

A.    In  March. 

Q.     Sometime  after  February  28,  1954? 

A.    Yes. 

Q.  Turning  to  the  next  page  in  the  ledger,  which 
appears  to  be  blank,  headed  ''Prepaid  Taxes,"  there 
is  a  breakdown  for  Canterbury,  Fountain  Manor, 
LaLoma,  Oliver  Cromwell,  [515]  and  Western 
Arms,  but  no  figures  appearing  on  the  page. 

Can  you  explain  why  that  page  happens  to  be 
blank,  Mr.  Hallberg? 

A.  That  was  just  put  in  there  for  the  time  that 
that  account  might  be  needed.  We  hadn^t  reached 
a  point  where  it  was  needed. 

Q.  Is  it  good  bookkeeping  practice  to  set  up 
an  accoimt  for  prepaid  taxes  in  connection  with 
keeping  books  of  account  of  this  character? 

A.     It  is  quite 

Mr.  Enright:  Objection  is  made  on  the  ground 
it  calls  for  a  conclusion  of  this  witness,  what  good 
bookkeeping  practices  are. 

The  Court:  You  might  qualify  him.  I  think  you 
did  it  once  before,  I  am  not  sure.  Let^s  be  sure; 
qualify  him. 

Mr.  Whyte:     Very  well. 

Q.  (By  Mr.  Whyte) :  Mr.  Hallberg,  you  are  a 
graduate — tell  me  again  from  what  university  did 
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you  graduate?  A.     Northwestern  University, 

Q.    What  degree  did  you  receive  there? 

A.    Bachelor  of  Science  in  commerce. 

Q.  What  training,  if  any,  did  you  have  in  ac- 
counting ? 

A.  I  did  two  years*  public  accounting  work  out 
in  the  field. 

Q.  What  accounting  experience  have  you  had  in 
California?  [516] 

A.  Oh,  the  experience  I  have  had  here  is  carrj^- 
ing  our  own  records  and  our  own  books  and  the 
companies  I  was  with,  Hall  Industries — I  set  that 
up  back  in  Missouri — and  at  the  present  time  I  do 
have  to  go  into  books  or  records  of  various  com- 
panies. 

Q.  Did  you  keep  the  books  on  account  at  the 
Morgan  Construction  Tooth  Corporation? 

A.     I  did  that. 

Q.  And  your  two  years  of  public  accounting 
work  out  in  the  field,  where  was  that  carried  on? 

A.     In  Chicago. 

Mr.  Whyte:  I  submit  that  is  sufficient  qualifi- 
cation, your  Honor.  The  man  knows  what  good  ac- 
counting practice  is. 

The  Court:  Ask  your  question  then,  based  upon 
tlie  foundation,  and  see  what  happens. 

Q.  (By  Mr.  Whyte) :  Based  upon  your  experi- 
ence that  you  have  just  related  to  the  court,  is  it 
good  accounting  practice  to  set  up  an  item  for  pre- 
paid taxes  in  books  of  account  of  this  chcaracter? 

Mr.  Enright:    To  which  objection  is  made  on  the 
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ground  it  calls  for  a  conclusion  of  the  witness.  The 

witness  is  not  qualified. 

The  Court:    Overruled. 

The  Witness:  Ordinarily  you  try  to  set  up  ac- 
counts that  [517]  will  be  in  use  sometime  during 
a  fiscal  period,  and  this  was  one  item  that  quite 
often  is  used. 

Q.  (By  Mr.  Whyte)  :  It  is  a  good  accounting 
practice?  A.    It  is,  definitely. 

Q.  Turning  to  the  next  sheet  in  the  ledger, 
which  is  blank,  "Utilities  Deposits",  will  you  ex- 
plain why  that  sheet  is  blank? 

A.  There  were  no  deposits  made  for  utilities, 
so  far  as  I  know. 

Q,  Is  it  good  accounting  practice  to  anticipate 
the  possibility  there  will  be  utility  deposits  and 
show  that  entry  in  your  ledger? 

Mr.  Enright:     Same  objection. 

The  Witness:    That  was  put 

Mr.  Enright:  Just  a  minute.  I  object  on  the 
ground  it  calls  for  a  conclusion  of  this  witness, 
what  is  good  accounting  practice. 

The  Court:  We  will  have  to  consider  it  as  a 
])ookkeeping  practice,  rather  than  accounting  prac- 
tice. This  man  has  qualified  as  to  general  commer- 
cial administration.  He  is  qualified  with  respect 
to  the  bookkeeper's  level,  rather  than  the  account- 
ant's. 

Q.  (By  Mr.  Whyte)  :  I  will  change  my  question 
to  whether  or  not  it  is  good  bookkeeping  practice 
to  anticipate  there  may  be  utility  deposits,  to  set 
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up  a  sheet  in  your  ledger  to  [518]  pick  up  those 

items?  A.    It  definitely  is. 

Q.  The  next  sheet  in  the  ledger,  ''Deposits 
Workmen's  Compensation  Insurance",  contains  sev- 
eral figures,  so  I  will  pass  over  that. 

The  next  sheet,  "Advances  on  Conditional  Sales 
Contracts".  That  sheet  appears  to  be  blank. 

Will  you  state  why  you  set  up  the  sheet  for 
"Advances  on  Conditional  Sales  Contracts"  and 
why  it  is  blank? 

A.  It  was  conditional  as  for  the  operation  of 
the  building  at — from  time  to  time  you  may  have 
to  make  a  deposit,  and  there  hadn't  been  any  trans- 
action that  required  it  during  our  period. 

Q.  Is  it  good  bookkeeping  practice  to  anticipate 
there  may  be  advances  on  conditional  sales  con- 
tracts in  connection  with  the  operation  of  apart- 
ment buildings?  A.    It  is. 

Mr.  Enright:  To  which  objection  is  made  on 
the  ground  it  calls  for  a  conclusion  of  this  witness. 

The  Court:  Overruled.  I  take  it  that  you  would 
get  the  same  answer  as  to  each  one  of  those  pages, 
Mr.  Whyte,  so  I  hope  you  are  not  going  to  burden 
the  record. 

Mr.  Whyte :  I  don't  wish  to,  your  Honor.  I  think 
as  to  some  of  these  pages  the  answer  will  be  that 
the  entries  are  reflected  in  the  journal.  So  far  we 
haven't  come  to  any  [519]  pages  in  which  the  en- 
tries are — ^he  has  explained  why  there  are  no  en- 
tries in  some   instances,   that  the   entries  are   re- 
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fleeted  in  this  other  book  of  account  which  was 

kept. 

The  Coui't:  Why  not  proceed  to  that  class  of 
entries  then? 

Q.  (By  Mr.  Whyte) :  Let's  just  go  over  these 
briefly  and  you  can  state  whether  or  not  your  an- 
swer would  be  the  same  or  whether  it  would  be 
different,  because  the  entries  are  reflected  in  the 
journal. 

Take  the  sheet  "Notes  and  Accounts  Payable", 
which  contains  various  items  on  it. 

I  will  pass  that. 

Mr.  Enright:  I  will  object  to  the  question  on  the 
ground  it  assumes  a  fact  not  in  evidence,  he  has 
a  journal.  His  previous  testimony  was  he  had  no 
journal. 

The  Court:    You  might  lay  a  fomidation. 

The  Witness:  There  was  no  previous  testimony 
there  wasn't  a  journal. 

Mr.  Whyte:    Just  keep  quiet,  Mr.  Hallberg. 

Mr.  Enright:  I  will  stand  on  the  record  of  the 
witness'  original  testimony. 

The  Court:  Let's  have  a  foundation  as  of  now, 
in  any  event,  so  that  one  can  look  back  at  the  tran- 
script of  the  questions  you  are  asking,  and  fijid 
a  foundation  immediately  before  the  sequence  of 
questions.    [520] 

0.  (By  Mr.  Whyte):  Mr.  Hallberg,  I  direct 
your  attention  to  this  large  black  book.  The  pages 
are  headed  "Records  of  Journal  Entries",  and  I 
will  ask  you  to  identify  that  book  for  me,  please. 
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Mr.  Enright:  Object  on  the  ground  it  calls  for 
a  conclusion  of  the  witness,  as  to  identifying  that 
book  as  it  being  a  journal  or  otherwise.  It  is  ob- 
vious he  is  attempting  to  have  the  witness  to  testify 
in  his  opinion  it  is  a  journal;  he  is  not  qualified. 

The  Court:  Can't  a  bookkeeper  testify  in  his 
opinion  a  book  is  a  journal?  Objection  overruled. 

Mr.  Enright:  I  don't  think  so,  as  a  matter  of 
opinion. 

The  Witness:    This  definitely  is  a  journal. 

Q.  (By  Mr.  Whyte)  :  Was  that  book  kept  in 
your  custody  or  control  during  the  three-month 
period  of  the  receivership?  A.     It  was. 

Q.  Are  the  entries  which  are  shown  therein  re- 
flections of  transactions  which  took  place  at  or 
sulostantially  about  the  time  as  they  are  reflected  in 
this  book? 

A.  Well,  the  journal  is  mostly  used  for  trans- 
ferring of  a.mounts  from  one  account  to  another. 
And  it  isn't  a  matter  of  a  transaction  at  all. 

Mr.  Enright:     I  move  to  strike 

The  Witness:  Once  in  a  while  you  do  run  into 
transactions  that  you  do  put  in  a  journal.  But 
these  were  mostly  [521]  closing  and  things  like 
that. 

Q.  (By  Mr.  Whyte) :  I  didn't  make  my  question 
clear,  Mr.  Hallberg.  As  to  the  items  which  are 
shov/n  in  this  journal,  are  those  items  placed  in 
the  book  at  or  substantially  near  the  time  of  the 
transaction  which  they  purport  to  reflect? 

A.    Yes. 
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Q.  Is  this  book,  which  you  have  identified  as  a 
journal,  one  of  the  books  which  was  kept  in  the 
regular  course  of  your  business  as  the  Receiver  of 
those  apartment  buildings'?  A.     It  is. 

Q.  Very  well.  Having  laid  the  foundation,  I  will 
proceed  here  with  the  ledger. 

The  "Accounts  Payable"  sheet  is  blank.  Is  that 
blank  for  the  reasons  which  you  have  heretofore 
specified,  as  to  the  preceding  blank  pages'? 

A.     That  is  correct.  Can  I  elaborate  on  this? 

Your  accounts  payable  on  a  cash  basis,  where 
you  do  not  enter  your  ])ills  as  they  come  in,  but 
enter  them  as  they  are  paid,  certain  times  when 
you  want  to  close  out  the  books  you  will  lump 
them  all  together  and  enter  them  in  your  journal, 
and  from  there  they  are  transferred  to  certain 
accounts  where  they  are  set  up.  They  are  after- 
w^ards  reversed — entries  are  reversed  and  it  is  taken 
out  as  they  are  paid. 

Q.  I  am  going  through  the  remaining  pages, 
which  [522]  appear  to  be  blank,  and  in  the  interest 
of  saving  time 

The  Court:  Mr.  Whyte,  where  is  this  important 
to  the  immediate  inquiry  before  the  court  ^^ 

Mr.  Whyte:  The  impression  was  sought  to  be 
created  by  Mr.  Richman  these  books  had  been  set 
up  in  a  way  where  pages  had  been  left  blank,  as 
though  nothing  had  been  done. 

Now,  to  the  extent  that  the  court  thinks  it  is 
necessary — and  I  don't  want  to  belabor  the  point — 
I  want  to  show  the  reason  why  these  pages  were 
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left  blank  and  why  nothing  is  shown  on  them.  I 

don't  want  to  go  beyond  what  the  court  feels  is 

necessary. 

The  Court:  I  don't  feel  it  is  necessary.  The 
court  is  given  to  examining  these  documents,  and 
while  I  would  make  a  very  poor  bookkeeper,  I  have 
considerable  theoretical  information  on  the  subject. 

Mr.  Whyte:  If  the  court  does't  feel  it  is  neces- 
sary that  settles  the  matter. 

No  further  examination,  your  Honor. 

Cross  Examination 

Q.  (By  Mr.  Enright)  :  Mr.  Hallberg,  you  didn't 
make  any  of  these  entries  in  this  journal  or  ledger? 

A.     No,  I  did  not.  I  had  a  bookkeeper  doing  that. 

Q.     Mr.  Harrison? 

A.  Mr.  Harrison  and  Miss  Findeisen,  yes.  How- 
ever, Mr.  [523]  Harrison  did  mighty  little  in  that 
book. 

Q.  Oh,  he  did  ?  Are  you  familiar  with  his  hand- 
writing? A.    Yes. 

Q.  Are  you  familiar  with  Miss  Findeisen 's  hand- 
writing?       A.    Naturally. 

Q.    Miss  Cosgrove's  handwriting?  A.    Yes. 

Say,  can  I  keep  those  here? 

Mr.  Whyte:     What  is  this? 

Mr.  Enright:  That  is  the  one  marked  for  iden- 
tification, as  soon  as  you  examine  it. 

May  this  document  be  marked  for  identification? 

The  Clerk:     Defendants'  K  for  identification. 
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(The  document  referred  to  was  marked  De- 
fendants' Exhibit  K  for  identification.) 

Q.  (By  Mr.  Enright) :  I  direct  your  attention 
to  Exhibit  K  for  identification,  and  ask  you  if  you 
can  identify  the  handwriting  appearing  at  the  end 
of  if?  A.    Yes. 

Q.     Whose  handwriting  is  it? 

A.    Miss  Cosgrove's. 

Q.    You  received  that  document? 

A.    Yes,  I  saw  this. 

Q.    Who  is  Miss  Cosgrove? 

A.     Mrs.  Hallberg.  [524] 

Q.  You  received  this  document  about  December 
22,  1953? 

A.     I  can't  tell  you  the  date  now. 

Q.    Approximately  that? 

A.     I  wouldn't  know.  I  saw  it. 

Q.  Did  you  see  the  Paragraph  7,  and  I  direct 
your  attention  to  your  previous  testimony  concern- 
ing the  Oxyaire  matter,  and  reading  as  follows: 

"The  Houdry  catalyst  for  the  Canterbury — Ar- 
thur Jan  was  at  the  C.A.  yesterday  wanting  to 
make  measurements.  This  morning  I  contacted  Mr. 
Barney  Manalis  (the  man  who  obtained  the  con- 
tracts from  Ml'.  Richman).  I  explained  Mr.  Hall- 
berg's  appointment,  and  told  him  that  both  matters 
were  in  suspension  for  the  time  being;" 

Did  you  see  that? 

Mr.  Whyte:  I  am  going  to  object  to  the  witness 
being  interrogated  about  his  document,  on  the 
ground  it  is  hearsay.  This  document  purports  to 
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be  a  memorandum  from  Mr.  Harrison.  Mr.  Harri- 
son is  not  here. 

The  Court:  It  is  merely  a  question  of  whether 
he  saw  it. 

Mr.  Enright:  I  will  offer  it  in  evidence.  He  has 
identified  it. 

The  Court:    It  will  be  received. 

(The  document  heretofore  marked  Defend- 
ants' Exhibit  K  was  received  in  evidence.) 

Q.  (By  Mr.  Enright) :  Do  you  recollect  the 
question  just  before  Mr.  Whyte  interrupted? 

A.     Will  you  state  it  again? 

Q.  You  recollect  seeing  this  Paragraph  7  con- 
cerning the  installation  of  the  smog  control  equip- 
ment, as  being  under  suspension  for  the  time  being  ? 

A.    Yes. 

Q.  Were  you  or  were  you  not  advised  by  Mr. 
Harrison  that  he  had  advised  Oxyaire  to  suspend 
performance  of  that  contract?  A.     No. 

Q.     But  you  saw  this  document? 

A.  The  only  thing  that  was  being  held  up  for 
was  the  approval  of  Mr.  Whyte. 

Q.    You  saw  the  document?  A.    Yes. 

Q.     It  is  from  Mr.  Harrison,  isn't  it? 

A.     That  is  correct. 

Q.    And  your  wife.  Miss  Cosgrove,  signed  it  ? 

A.  She  didn't  sign  it.  She  just  put  a  note  on  the 
bottom  there. 

Q.  You  received  it  about  the  time  the  dociunent 
bears,  the  date?  A.     I  can't  tell  you  now. 
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Q.  Were  you  in,  about  the  apartments,  during 
the  week  [526]  of  December  22nd? 

A.    I  managed  to  get  there  quite  often,  yes. 

Q.     On  the  week  end? 

A.  Sometimes  on  a  week  end.  Sometimes  during 
the  week,  as  I  told  you  before. 

Q.  You  got  there  December  24th,  the  day  before 
Christmas,  didn't  you? 

A.    That  happened  to  be  one  day  I  was  there. 

Q.  Now,  directing  your  attention  to  the  hand- 
writing in  this  ledger,  will  you  point  out  any  por- 
tion of  it  that  is  not  in  Mr.  Harrison's  handwrit- 
ing? 

A.  I  can  show  you  lots  of  it.  There  is  a  whole 
page  not  in  his  handwriting  (indicating). 

Q.     Now  you  are  referring  to  February  1954? 

A.     Here  is  some  more  (indicating). 

Mr.  Enright:    May  we  have  that  one  page 

Mr.  Whyte:  Let's  identify  the  page  for  the  rec- 
ord here. 

Mr.  Enright:     Are  you  through? 

Mr.  Whyte:  The  witness  is  referring  to  a  page 
headed  ''Month  of  February  1954",  which  seems  to 
be  page  No.  8.  This  is  a  ledger? 

Mr.  Enright:  Are  you  through,  Mr.  Whyte,  if 
you  please? 

Mr.  Whyte:     I  am  merely  trying  to  be  helpful. 

The  Court:  Are  you  through  with  this  partic- 
ular  

Mr.  Whyte:     I  am  all  through.  Go  right  ahead. 
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Just  so  [527]  the  record  shows  what  you  are  talk- 
ing about. 

Q.  (By  Mr.  Enright) :  Now,  Mr.  Hallberg,  you 
refer  to  a  sheet  No.  8  bearing  an  entiy  at  the  top, 
^ 'Month  of  November  1954".  A.    All  right. 

Q.     Just  a  moment,  if  you  will,  please,  sir. 

A.    O.K. 

Q.  That  pertains  to  the  expenditures  made  for 
the  month  of  February  and  the  expenditures  made 
under  your  direction  on  or  about  March  7th? 

A.  This  does  not  contain  all  expenditures  for 
the  month  of  February. 

Q.  My  question  wasn't  whether  it  contained  all 
the  expenditures  for  February.  It  pertains  to  the 
expenditures  made  about  March  7th  or  after  the 
telephone  call  on  a  Sunday  evening,  and  you  di- 
rected someone  there  to  issue  checks  covering  in- 
debtedness incurred  during  February,  doesn't  it? 

A.     That   is   correct,    yes. 

Q.     Now,  whose  handwriting  is  that? 

A.    Miss  Findeisen's. 

Q.    Miss  Findeisen's?  A.    Yes. 

Q.     You  are  referring  to  page  7,  also? 

A.    Yes. 

Q.    Whose  handwriting  is  that  ?  [528] 

A.    Miss  Findeisen's. 

Q.  And  that  involves  the  expenditures  made 
after  February  28th,  does  it  not,  1954? 

A.    No. 

Q.     Now,  your  first  check  was  No.  332,  wasn't  it  ? 

A.    Yes. 
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Q.  That  involved  an  expenditure  on  February  1, 
1954?  A.     That  is  right. 

Q.     Who  drew  that  check? 

A.     That  looks  like  Harrison's. 

Q.  Yes.  And  it  covers  checks  down  to  366, 
doesn't  it?  A.     That  is  correct. 

Q.  Now,  the  checks  after  check  No.  370  were 
drawn  by  whom? 

A.    That  was  Miss  Findeisen's. 

Q.    Was  that  in  her  handwriting,  the  stubs? 

A.    Yes. 

Q.  I  direct  your  attention  to  stubs  372  to  374. 
Tell  me  whose  handwriting  that  is. 

A.    Miss  Findeisen's. 

Q.     The  next,  375  through  377. 

A.     Same. 

Q.     378  through  380.  A.     Same. 

Q.     381  through  383.  [529]  A.    Yes. 

Q.     Is  Miss  Findeisen's?  A.    Yes. 

Q.     384  through  386. 

A.     Miss  Findeisen's. 

Q.  Will  you  turn  the  pages  and  state  whether 
or  not  any  of  those  checks  were  drawn  by  Miss 
Findeisen? 

A.     Checks  are  all  in  her  handwriting. 

Q.  Just  a  moment.  All  of  them  through  the  end 
of  that  book,  the  stubs?  A.    Yes,  they  are. 

Q.  All  right.  Now,  I  direct  your  attention  to 
the  Citizens  Bank  stub  of  the  check  issued.  Whose 
handwriting  is  this?  A.     Miss  Cosgrove's. 
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Q.  Now,  I  want  to  refer  back  to  Citizen's  Bank 
check  No.  482,  the  stub.  Who  drew  that  check? 

A.    Miss  Cosgrove  wrote  that  one  out. 

Q.  Did  she  write  out  the  checks  after  that  date, 
commencing  with  483,  the  check  dated  March  8, 
1954 '^ 

A.     Will  you  state  that  again? 

Q.  Did  Miss  Cosgrove  draw  the  checks  com- 
mencing with  No.  483  on 

A.     She  drew  that  one. 

Q.    484,  did  she  draw  that  one?  [530] 

A.     She  did. 

Q.  Did  she  draw  all  the  checks  thereafter  ap- 
pearing in  this  Citizens  Bank  statement  through 
check  stub  No.  500?  A.    Apparently  she  did. 

Q.  Now,  those  were  the  checks  covering  the 
approximate  six  thousand  dollars  paid  after  March 
7th?  A.    Yes. 

Q.    Miss  Cosgrove  drew  those? 

A.  She  drew  those  that  you — the  stubs  you 
showed  me  there,  she  wrote. 

Q.  Now,  directing  your  attention  to  the  stubs 
for  Nos.  501  through  508, 

Mr.  Whyte:  Do  you  want  to  identify  that  as  a 
Citizens  Bank  book,  too,  Mr.  Enright? 

Mr.  Enright:  Being  stubs  Nos.  501  through  508 
of  the  Receiver. 

The  Court:  Mr.  Enright,  I  am  wondering  how 
this  fits  in  as  proper  cross  examination. 

Mr.  Enright:    Rendition  of  services. 
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The  Court :  Wasn't  that  what  the  man  went  into 
on  his  principal  case  and  on  this  rebuttal  he  is 
called  here  to  simply  give  his  conversation  of  a 
certain  limited  few  transactions  which  had  been 
testified  to  against  him'? 

We  are  not  going  to  reopen  the  entire  examina- 
tion of  his  services  now.  [531] 

Mr.  Enright:  It  is  to  rebut  what  I  conceive  to 
be  the  Receiver's  conclusion  that  he  rendered  serv- 
ices in  preparing  these  books  and  records. 

I  want  to  demonstate  that  he  rendered  himself, 
so  far  as  he  is  concerned,  no  services.  A  Miss  Cos- 
grove  drew  some  checks  for  him  after  he,  the  Re- 
ceiver, had  phoned  you,  your  Honor,  on  March  7th, 
Sunday  evening,  and  then  they  went  out  there 
and  his  wife,  Mrs.  Hallberg,  wrote  some  checks, 
and  that,  I  say,  is  not  rendering  services  as  a  Re- 
ceiver. 

The  Court:  If  you  will  have  the  various  hand- 
writings identified,  I  will  run  through  those  and 
see  who  wrote  what. 

Mr.  Enright:  That  is  what  I  was  doing  at  the 
very  time 

The  Court:  Let's  not  take  these  checks  seriatim. 
We  will  be  here  all  day  on  this  case,  and  I  have  a 
jury  coming  in  at  1:30. 

Mr.  Enright:  There  are  only  these  remaining 
checks. 

Q.  (By  Mr.  Enright):  Mr.  Hallberg,  isn't  it 
correct  that  the  checks  501  through  527  is  the  total 
of  the  checks  you  had  issued? 
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A.  These  were  written  by  Miss  Cosgrove,  as  I 
said  before. 

Q.  Now,  directing  your  attention  to  check  No. 
519,  that  is  for  $123.88,  is  that  correct? 

A.     That  is  right.  [532] 

Q.    And  that  was  issued  to  Jean  Findeisen? 

A.     That  is  right. 

Q.  Was  that  for  payment  for  her  services  for 
working 

Mr.  Whyte:  Again  I  am  going  to  object.  This 
is  not  proper  cross  examination;  outside  the  scope 
of  the  direct  examination. 

The  Court:     Sustained. 

Mr.  Enright:  I  offer  to  prove  through  the  wit- 
ness that  he  has  paid  a  sum  of  money  for  the  mak- 
ing and  issuing  of  these  checks,  the  services  rend- 
ered after  March  1st,  through  this  canceled  check. 

I  will  next  ask  that  a  check  here  be  marked  for 
identification. 

The  Clerk:    Defendants'  L. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  L  for  identification.) 

Q.  (By  Mr.  Enright)  :  Directing  your  attention 
to  Defendants'  L  for  identification,  do  you  recognize 
the  handwriting  upon  that  dociunent? 

A.    Yes. 

Mr.  Whyte:  Same  objection,  outside  the  scope 
of  the  direct  examination. 

The  Court:    I  will  allow  this  one. 

Q.  (By  Mr.  Enright)  :  Now,  you  identified  the 
handwriting  on  the  face  of  the  document.  I  direct 
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your  attention  to  the    [533]   endorsement.  Whose 

handwriting  is  that? 

A.    Must  be  Jean  Findeisen. 

Q.     Do  you  know? 

The  Court:     Do  you  recognize  it? 

The  Witness:  I  recognize — it  is  apparently  in 
her  handwriting.  I  wasn't  there  when  she  signed  it. 

The  Court:    It  looks  like  her  handwriting? 

The  Witness:     It  does. 

Q.  (By  Mr.  Enright) :  She  received  that  sum 
of  money?  A.    Yes. 

Q.  She  rendered  services  attending  to  the  books 
of  the  receivership  for  the  sum  of  money  evidenced 
by  this  check?  A.     Yes. 

Mr.  Enright:    I  offer  Exhibit  L  in  evidence. 

The  Court:  Received  into  evidence,  although  it 
seems  to  me  it  is  proving  what  has  already  been 
proven.  Generally  speaking,  it  is  sufficient  to  prove 
a  matter  once. 

(The  document  heretofore  marked  Defend- 
ants' Exhibit  L  was  received  in  evidence.) 

Mr.  Enright:    No  further  questions. 

Mr.  Whyte:  I  have  just  two  questions,  your 
Honor. 

Redirect  Examination 

Q.  (By  Mr.  Whyte)  :  Mr.  Hallberg,  you  recol- 
lect about  when  you  gave  me,  as  your  attorney,  the 
contracts  which  Mr.  Richman  had  entered  [534] 
into  with  the  Air  Pollution  Control,  Incorporated, 
for  examination  by  me? 

Mr.  Enright:    Objected  to  as  improper  redirect. 
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There  has  been  testimony  on  it  at  least  twice,  once 

through  Mr.  Hallberg  and  once  through  Mr.  Whyte. 

The  Court:  Sustained.  I  would  like  to  have  the 
Receiver's  explanation,  though,  of  the  delay  in  hav- 
ing the  air  pollution  control  work  done. 

Would  you  like  to  tell  me  in  a  few  words  what 
brought  about  a  delay  and  how  come  you  got  cited 
into  court? 

The  Witness:  The  contracts  were  returned  by 
Mr.  Whyte  with  the  statement  that  it  was  per- 
fectly in  order  and  to  go  ahead.  I  gave  the — every- 
thing I  had  to  Mr.  Harrison  and  told  him  to  mail 
that  to  the  manufacturer  of  the  smog  control  unit. 

About  the  time  that — that,  incidentally,  was  about 
the  1st  of  January.  Two  weeks  later,  when  I  re- 
ceived the  warning  notice,  I  asked  Mr.  Harrison 
about  it  and  he  brought  out  the  blueprints  out  of 
the  file;  they  had  not  been  mailed.  At  this  time  I 
told  him  to  get  them  over  there  immediately,  and 
explained  also  that  that  should  have  been  done  at 
the  time  I  first  directed  him  to  mail  them.  It 
caused  a  week  and  a  half  or  two  weeks'  delay  right 
then  and  there. 

The  Court:  Was  anyone  ever  fined  or  was  any 
financial  penalty  exacted  from  the  trust  because  of 
the  delay?  [535] 

The  Witness;    None  whatsoever. 

The  Court:    That  is  all  I  have. 

Mr.  Enright:  You  seek  extraordinary  fees  for 
that  service. 
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Mr.  Whyte:  Objected  to.  The  document  which 
was  filed  with  the  court  will  speak  for  itself. 

The  Court:  Objection  sustained.  I  understand 
that  the  Receiver  asks  for  a  reasonable  fee  cover- 
ing everything,  and  ^Ir.  Whyte  has  broken  his 
down  into  ordinary  and  extraordinary. 

Mr.  Whyte:  No  further  questions  of  Mr.  Hall- 
berg, unless  the  court  has  something  more. 

Mr.  Enright:    I  have  something  more. 

Recross  Examination 

Q.  (By  Mr.  Enright)  :  You  made  no  entries  in 
your  diary,  did  you,  concerning  this  January  1st 
or  approximately  January  1st  attention  to  the  Oxy- 
aire  matter,  did  you,  that  you  have  just  testified  to? 

A.  Apparently  not,  although  at  the  time  I  ex- 
plained to  you  all  entries  were  not  made  there.  I 
didn't  go  into  detail  on  every  little  matter. 

Q.  You  did  make  an  entry  on  January  13th, 
"Received  notice  re  Oliver  Cromwell  incinerator. 
Oxyaire  vice  president  said  he  would  handle  with 
authorities.  Urged  him  to  get  on  our  job.  Said 
drawings  not  received."  [536] 

Did  you  make  that  entry? 

A.  I  did.  That  is  when  I  found  they  hadn't  been 
sent. 

Q.  You  didn't  transmit  the  drawings  until  Jan- 
uary 22nd,  as  shown  by  Exhibit  P? 

A.  I  told  Harrison  at  the  time  to  get  those  over 
and  in  two  days  later — three  days  later  I  found 


Lyda  Tidivell,  Etc.  755 

(Testimony  of  Roy  E.  Hallberg.) 

they  hadn't  been  sent,  and  I  dictated  a  letter  and 

we  got  them  on  the  way. 

Q.  You  signed  this  letter  that  states,  "This  let- 
ter will  confirm  Mr.  Harrison's  telephone  conversa- 
tion with  you  on  January  15th"?  A.    Yes. 

Mr.  Enright:    I  have  no  further  questions. 

The  Court:     All  right,  Mr.  Hallberg.   [537] 


***** 


Los  Angeles,  Friday,  June  18,  1954,  9 :00  a.m. 

The  Court:    Good  morning. 

This  is  a  day  we  have  30  minutes'  argument  on 
each  side.  How  do  you  want  to  divide  it,  30  minutes 
in  a  stretch  or  have  an  opening  and  then  a  reply? 

Mr.  Whyte:     I  prefer  to  open  and  close. 

The  Court:  Proceed  to  open.  We  also  have  a 
jury  trial  on  here  today,  which  will  make  it  neces- 
sary for  us  to  keep  ourselves  to  the  hour,  and  we 
had  better  take  up  that  matter  with  Mr.  Camusi 
on  Monday. 

Mr.  Whyte:  Before  I  commence,  your  Honor, 
may  I  ask  for  instructions  with  reference  to  two 
bills  which  have  been  contracted  by  the  Receiver. 
One  in  the  sum  of  $89.20  for  one  copy  of  the  deposi- 
tions of  Roy  Hallberg  and  John  Whyte. 

The  other  in  the  sum  of  $100.00  as  the  fee  to  be 
IDaid  to  the  expert  witness,  Mr.  Mann,  who  ap- 
peared here  on  behalf  of  Mr.  Hallberg  and  testified 
as  to  the  reasonable  value  of  his  services. 

The  Court:     What  are  the  depositions'? 
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Mr.  Whyte:  You  mean  which  depositions  were 
they? 

The  Court:     Yes. 

Mr.  Whyte :  They  were  depositions  of  Mr.  Hall- 
berg  and  myself,  which  wxre  taken  by  Mr.  Enright, 
and  we  requested  one  copy.  [541] 

The  Court:  Well,  you  had  better  coast  on  your 
credit  for  a  little  while,  and  I  will  give  you  in- 
structions when  this  case  is  decided. 

Mr.  Whyte:  Very  well.  I  feel  that  the  court  has 
a  very  adequate  picture  of  the  testimony  which  has 
been  presented  at  this  hearing.  I  am  not  going 
to  take  much  time. 

I  simply  want  to  point  to  three  or  four  of  the 
salient  features  of  the  testimony  and  some  of  the 
points  which  v/ere  stressed  in  the  objection  filed 
by  the  defendant  Richman. 

Let  me  turn  to  page  7  of  the  Objections  filed  by 
the  defendant  and  refer  there  to  the  matters  for 
which  the  Receiver  was  originally  attempted  to  be 
surcharged.  Those  matters  are  three  in  number, 
that  is  to  say,  the  principal  ones  are  three  in 
number. 

First  of  all,  that  the  Receiver  failed  and  ne- 
glected to  collect  rents  from  the  five  apartment 
house  managers  for  February  26,  27,  and  28,  1954. 
That  sum  was  approximately  $1,200.00,  I  believe. 

Secondly,  that  the  Receiver  did  not  collect  petty 
cash  funds  in  the  hands  of  the  managers  in  the 
sum  of  $785.00. 

Thirdly,  that  the  Receiver  made  a  payment  on  the 
trust    deed    note    covering    the    Oliver    Cromwell, 
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which  was  due  March  1,  1954,  in  the  sum  of  $2,- 
027.25. 

Much  stress  was  laid  upon  those  during  the 
course  of  the  testimony.  Let  me  say  right  now  that 
since  it  has  been  conceded  [542]  by  the  defendants 
that  they  are  not  attempting  to  surcharge  Mr.  Hall- 
berg  personally  for  those  amounts,  but  that  they 
will  look  to  the  funds  in  the  bank  account  to  make 
them  whole,  in  the  event  that  this  court  finds  they 
should  be  made  whole,  as  between  themselves  and 
the  plaintiff  Mrs.  Tidwell. 

In  view  of  that  posture  of  the  case,  any  derelic- 
tion of  duty  on  the  part  of  Mr.  Hallberg  in  this 
connection  would  go  simply  to  a  diminution  of  his 
fees. 

Since  he  is  not  being  surcharged  personally,  any- 
thing that  he  may  have  done  that  was  wrong  in 
this  connection  can  suiiply  operate  to  reduce  the 
amount  of  the  fee  which  the  court  will  otherwise 
allow. 

Let's  take  up  each  item  individually  and  see 
wiiether  Mr.  Hallberg  did  do  anything  wrong,  was 
he  negligent,  was  he  ineffective  in  any  manner. 

First  of  all,  as  to  the  collection  of  the  rents  for 
February  26,  27,  and  28,  the  court  will  recall  the 
testimony  of  both  Mrs.  Hallberg  and  Mr.  Hallberg 
to  the  effect  that  Mr.  Udall,  the  manager  for  Mrs. 
Tidwell,  stated  on  Sunday  afternoon,  February 
28th,  that  the  managers  were  not  to  permit  the 
Hallbergs  to  pick  up  those  rents.  In  other  words, 
they  were  prevented  by  the  act  of  Mrs.  Tidwell's 
agents  from  collecting  the  rents  for  that  period. 
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Secondly,  let  me  turn  to  the  deposition  of  Mr. 
Hallberg,  at  page  106,  line  13:   [513] 

"Q.  'The  Western  Ai'ms  and  the  Canterbury 
managers  reported  that  they  had  so  much  outstand- 
ing they  would  prefer  to  make  the  collections  over 
the  week  end.  It  is  not  good  business  to  make  col- 
lections when  the  banks  are  closed.  The  apartment 
houses  had  safes  for  safekeei3ing  the  receij^ts, 
whereas  the  Receiver's  office  had  none.  The  Re- 
ceiver was  advised  by  his  attorney  to  act  in  no 
capacity  the  morning  of  March  1st,  Monday,  and 
consequently  the  March  1st  funds  on  hand  could 
not  be  picked  up.  The  Receiver's  report  mentioned 
this  fact  only  in  relation  to  the  total  receipts  for 
February  not  being  complete  for  comparative  i:>ur- 
poses.' 

"Now,  is  that  the  reason,  as  stated  here,  why  you 
did  not  pick  up  the  moneys  from  the  two  apart- 
ments on  March  1st? 

"A.     That's  right." 

In  other  words,  both  because  the  plaintiff's  agent 
refused  to  allow  the  Hallbergs  to  pick  up  the  rents 
and  so  instructed  the  managers,  and  because  there 
were  no  adequate  facilities  for  keeping  large 
amounts  of  money  over  the  week  end,  moneys 
couldn't  be  deposited  in  the  bank.  There  was  no 
safe  at  the  Receiver's  office  at  the  Oliver  Cromwell. 

Under  those  circmnstances,  I  submit  that  the 
Receiver  [544]  has  done  nothing  wrong  with  re- 
spect to  his  failure  to  pick  up  those  rents.  In  any 
event,  no  one  is  hiu-t.  The  money  is  in  the  bank, 
sufficient  to  take  care  of  those  payments.  There  is 
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no   harm  done.   There   is   no   damage   done.  Whj 
should  the  Receiver  be  penalized? 

Secondly,  as  to  the  petty  cash  fund,  the  terms 
of  the  order  removing  the  Receiver  from  his  active 
duties  of  management  specified  that  he  was  to  re- 
tain moneys  in  the  bank  and  under  his  control. 
That  order  was  given  to  me  to  interpret.  I  advised 
the  Receiver  that  the  money  in  the  bank  should  be 
retained  by  him. 

As  to  the  petty  cash  fund,  I  was  of  the  opinion 
that  they  constituted  part  of  the  operating  assets 
of  the  apartment  houses.  That  the  operation  of 
those  apartment  houses  was  to  continue.  That  it 
was,  as  I  interpreted  the  order,  the  intention  of  the 
parties  they  desired  the  operation  of  the  apartment 
houses  should  continue  in  a  smooth  fashion. 

You  recall  the  testimony  of  Mrs.  Kennedy,  the 
manager  of  the  Western  Arms  Apartment  House, 
as  to  what  those  petty  cash  funds  were  used  for. 
She  said  they  were  used  for  key  refunds,  little  bills, 
containers  for  the  can  man  who  evidently  picked 
up  the  garbage,  extra  help,  and  employees  from 
employment  agencies,  washing  windows  and  walls. 

I  submit  to  your  Honor  that  those  funds  were 
necessary  to  the  continuance  of  the  operation  of 
these  apartment  houses.  [545]  That  for  that  reason 
the  Receiver  properly  interpreted  the  order  of  the 
court  which  had  its  purpose,  its  basic  purpose  to 
permit  the  operating,  the  continuance  of  the  opera- 
tion of  the  apartment  houses,  and  at  the  same  time 
to  insure  control  by  the  Receiver  of  such  money  to 
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pay  his  attorney  fees  and  any  other  items  which 
may  arise. 

Finally,  as  to  the  third  item,  that  is  to  say,  the 
payment  on  the  Oliver  Cromwell  trust  deed,  that 
payment  was  made,  and  I  believe  the  check  was 
dated  on  the  27th  of  November.  At  that  time  the 
Receiver  had  full  power  to  make  that  payment. 
His  powers  did  not  terminate  until  5:00  o'clock 
p.m.  on  the  28th,  Sunday. 

Mr.  Richman  himself  testified  that  during  the 
time  he  was  in  control  of  the  receivership  he  had 
on  several  occasions  made  the  payments,  which  fell 
due  on  the  1st  of  the  month,  before  the  1st  of  the 
month  arrived.  I  submit  that  it  was  a  perfectly 
jirudent  payment  for  the  Receiver  to  make,  that  he 
should  pay  an  obligation  falling  due  on  the  1st  of 
March  by  a  check  dated  on  the  27th  of  February. 

Again,  what  harm  has  been  done?  That  was  an 
obligation  of  this  estate,  that  had  to  be  paid  by 
somebody.  If  it  has  inured  improperly  to  the  benefit 
of  Mrs.  Tidwell,  that  matter  can  be  adjusted 
through  the  moneys  in  the  bank  account  and 
through  the  hearing  which  your  Honor  is  about 
to  hold,  to  adjust  the  rights  of  Tidwell  and  Rich- 
man.   [546] 

So  I  say  as  to  each  and  every  one  of  those  items 
no  harm  has  been  done.  Unless  your  Honor  feels 
that  the  Receiver  has  acted  negligently  in  some 
way,  his  fees  should  not  be  affected. 

Let  me  say  just  a  w^ord  about  this  smog  control 
matter  over  which  Mr,  Enright  and  Mr.  Richman 
made  so  much.  The  Receiver  told  a  straightforward 
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story,  which  was  not  contradicted  in  any  way.  He 
testified  that  he  furnished  me  with  the  files  and  con- 
tracts the  day  before  Christmas  1953.  That  I  ex- 
amined those,  sent  them  back  to  him  and  told  him 
that  the  contracts  were  binding,  that  he  should 
proceed  to  have  the  installation  made. 

The  plans  had  been  furnished  to  him  by  Mr. 
Richman  sometime  during  the  latter  part  of  De- 
cember of  1953.  On  or  about  the  1st  of  January,  or 
shortly  thereafter,  he  instructed  Mr.  Harrison  to 
send  those  j^lans  to  the  Air  Pollution  Control,  Inc. 
Mr.  Harrison  did  not  do  so.  There  was  no  denial 
of  that  testimony.  Mr.  Harrison  did  not  appear 
here  and  deny  it. 

On  or  alDout  the  14th  or  15th  of  the  month  a 
warning  notice  was  received  from  the  Smog  Con- 
trol authorities.  At  that  point,  where  Hallberg  dis- 
covered the  plans  had  not  been  sent,  he  asked  Mr. 
Harrison  to  send  them.  He  asked  Mr.  Harrison  to 
call  the  Smog  Control  authorities,  or,  rather  he 
asked  him  to  call  the  Oxyaire  group. 

Mr.  Harrison  talked  with  Mr.  Manalis.  Mr. 
Manalis  was  [547]  to  do  something  about  it.  Then 
the  criminal  citation  was  issued  at  the  end  of  the 
month.  The  hearing  was  held  and  subsequently  the 
complaint  was  dismissed.  No  fine  was  ever  levied 
against  this  estate,  no  damage  was  done  to  anybody 
except  the  expenditure  of  some  time  and  effort  in 
appearing  in  court  and  having  the  proceedings  dis- 
missed. 

Your  Honor  will  recall  the  testimony  of  Mr. 
Manalis,  the  vice  president  of  the  Oxyaire,  or  Air 
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Pollution  Control,  Inc.  He  stated  positively  on 
cross  examination  that  for  ten  days  to  two  weeks 
prior  to  January  15th,  and  for  three  to  four  weeks 
thereafter  his  company  was  in  short  supply  of  a 
metal  which  was  necessary  to  this  installation.  In 
short,  his  company  could  not  have  made  the  in- 
stallation during  an  extended  period  of  over  one 
month,  from  on  or  about  January  1st,  until  after 
the  1st  of  February. 

Under  those  circumstances,  if  the  Receiver  failed 
to  notify  the  Oxyaire  people  promptly,  his  neglig- 
gence  in  that  respect,  if  any,  did  not  proximately 
cause  the  result,  for  the  installation  could  not  have 
been  made  in  any  event,  because  the  Oxyaire  people 
couldn't  make  it. 

One  further  word  about  what  was  said  about 
the  Receiver's  negligence  in  not  visiting  the  apart- 
ment houses  often  enough,  that  he  wasn't  on  the 
job,  the  court  heard  the  testimony  of  Mrs.  Lipp- 
hardt,  the  manager  of  Fountain  Manor.  She  said 
Mr.  Hallberg  was  in  her  apartment  building  be- 
tween seven  and  [548]  twelve  times. 

Does  that  sound  to  the  court  as  though  the  Re- 
ceiver wasn't  on  the  job? 

Furthermore,  the  Receiver  had  a  competent  book- 
keeper. He  had  his  wife,  who  three  times  a  week 
picked  up  these  rents  and  deposited  them  in  the 
bank.  He  had  help,  admittedly,  which  was  com- 
petent and  which  did  a  good  job  for  him,  just  like 
Mr.  Richman  had  competent  help  when  he  was  in 
control. 

During  the  last  year  in  which  Mr.  Richman  ran 


Lyda  Tidiuell,  Etc.  7u3 

these  properties,  he  testified  he  had  many  other 
things,  he  had  other  things  in  his  office.  He  was 
away  from  the  office  and  in  court  on  nmnerous 
occasions  in  connection  with  the  trial  of  this  case. 
He  conferred  with  his  attorneys  regarding  strategy. 
Surely,  he  didn't  devote  a  hundred  per  cent  of  his 
time  to  the  management  of  these  properties. 

Admittedly,  neither  did  Mr.  Hallberg,  but  he  did 
a  good  job,  and  the  report  he  rendered  shows  it. 
He  carried  on  through  himself  and  his  agents  com- 
petently. 

Now,  as  to  the  amount  of  his  fees,  again  there 
was  uncontradicted  testimony  in  the  record  by  an 
expert  witness,  that  it  is  customary  and  usual  in 
this  area  for  apartment  house  or  for  managers  of 
real  properties  of  this  nature  to  receive  five  per 
cent  of  gross  rents.  That,  of  course,  is  substantially 
below  vvhat  Mr.  Riclmian  received.  [549] 

I  will  attempt  to  draw  no  parallel  with  Mr.  Rich- 
man,  because  the  court  has  already  decided  that 
Mr.  Richman's  fee  was  excessive.  But  just  a  word 
ToS  to  my  own  fees  in  the  matter. 

I  have  one  case  for  the  court  which  I  might  cite. 
This  case  is  Missouri  &  K.  I.  Ry.  Co.  vs.  Edson.  It 
is  an  Eighth  Circuit  case.  The  opinion  was  written 
hj  Judge  Sanborn,  and  it  is  reported  in  224  Fed., 
page  79.  That  case  holds,  and  I  will  simply  state 
the  question  which  was  presented  on  the  first  page 
of  the  opinion: 

"May  a  court  of  equity  lawfully  allow  and  pay 
out  of  the  trust  funds  into  the  hands  of  a  receiver 
it  has  appointed  his  necessary  counsel  fees  for  de- 
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fending  himself  against  baseless  charges  of  mal- 
feasance .in  the  discharge  of  his  duties  as  re- 
ceiver, *  *  *" 

The  court  gave  an  affirmative  answer  to  that 
question  and  an  opinion  of  some  three  or  four 
pages,  and  developed  the  matter  rather  carefully. 

The  court,  I  am  sure,  in  its  own  discretion,  will 
fix  an  adequate  fee  for  both  the  Receiver  and  his 
attorney.  There  is  testimony  in  the  record  as  to  the 
value  of  the  attorney's  fees.  Mr.  Laugharn  testi- 
fied a  thousand  dollars  a  month  should  be  proper 
as  to  the  advising  of  the  Receiver  during  the  re- 
ceivership. 

Mr.  Fussell,  who  appeared  here  later  in  the  testi- 
mony, [550]  was  of  the  opinion  that  from  $1,000.00 
to  $1,200.00  was  proper  insofar  as  the  defense  of 
the  Receiver  against  the  charges  laid  against  him 
by  the  defendant  were  concerned. 

I  would  like  to  reserve  whatever  time  I  have  left 
to  answer  anything  that  may  be  said  by  Mr.  En- 
right. 

Mr.  Enright:  May  it  please  the  court,  a  fair 
reading  of  the  report  of  the  Receiver  would  in  no 
manner  divulge  that  the  $2,000.00  paid  upon  the 
Oliver  Cromwell,  March  installment,  was  a  March 
obligation. 

A  fair  reading  of  the  report  of  the  Receiver  will 
result  in  the  conclusion  that  there  is  a  concealment 
of  the  facts  that  $785.00  petty  cash  is  funds  under 
the  control  of  the  Receiver. 

A  fair  reading  of  the  report  Vv'ill  in  no  manner 
divulge  that  there  was  $1,290.00  rents  that  he  failed 
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to  collect.  He  didn't  recite  that  as  being  something 
that  was  still  belonging  to  the  fund. 

The  only  thing  he  said  was  there  was  $2,000.00, 
not  $1,290.00. 

Now,  let  us  not  for  one  moment  think  that  we 
uselessly  filed  our  objections  here.  We  filed  them 
because  there  were  those  three  specific  items  that 
were  conferred  upon  and  given  to  the  plaintiff,  and 
the  Receiver  improperly  did  it  and  had  his  attor- 
ney analyzed  it  in  any  manner  the  order  of  Feb- 
rary  26th  he  would  have  to  have  told  the  Receiver, 
"That  is  petty  [551]  cash  that  is  imder  your  con- 
trol. Keep  it." 

That  man  wants  to  be  paid  $60.00  an  hour  or 
$30.00  or  $33.00  an  hour  for  that  kind  of  advice. 
He  wants  $3,000.00  ordinary  fees. 

Let's  get  this  straight  once  and  for  all,  so  far  as 
I  am  concerned  I  doubt  sincerely  whether  an  at- 
torney, a  pure  ordinary  attorney,  rendering  only 
legal  services,  is  worth  $30.00  an  hour.  I  don't 
care  who  he  is.  They  are  not  worth  it  in  the  in- 
dustry. 

I  speak  of  basic  industries,  cement,  packing,  tex- 
tiles, garment,  and  oil,  and  all  the  other  basic  in- 
dustries. They  just  don't  pay  that  kind  of  money 
for  legal  services.  They  might  pay  it  because  some 
attorney  has  some  financial  connection,  or  on  some 
other  basis,  for  services,  but  for  pure  rendition  of 
legal  services  they  are  not  entitled  to  that  amount 
of  money. 

I  don't  want  to  argue  any  more  about  attorneys' 
fees.  If  he  feels  he  is  entitled  to  $3,000.00  for  or- 
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dinary  services,  $1,000.00  a  month,  for  going  out 
three  days  before  the  Receiver  was  qualified  and 
telling  that  Receiver  to  stop  bank  accounts  and  tell- 
ing the  Receiver  to  go  to  apartment  houses  and  take 
moneys  before  the  Receiver  had  even  qualified,  and 
if  he  expects  to  be  paid  $30.00  an  hour  for  those 
eleven  hours,  then  I  say  that  would  be  a  complete 
abuse  of  discretion  and  a  miscarriage  of  justice. 

I  once  heard — I  don't  know  the  authority  for  it, 
but  it  is  quite  apropos — the  law  isn't  yet  that  the 
rabbits  can  decide  how  much  cabbage  will  be  left 
for  the  owner.  Mr.  Whyte  is  no  more  than  any 
other  rabbit.  If  he  thinks  he  is  going  to  eat  up  this 
fund  at  the  rate  of  $1,000.00  a  month,  plus  extra- 
ordinary services,  I  am  sure  your  Honor  won't  go 
along  with  that  proposition. 

We  have  not  levied  our  objections  to  the  Re- 
ceiver's failure  to  collect  the  petty  cash  and  to 
collect  those  rents.  We  must  first  go  through  the 
Receiver  and  have  an  order  of  this  court  that  that 
Receiver  should  have  collected  that  money,  because 
that  was  the  order  of  this  court,  to  collect  that 
money  on  February  26th.  At  5:00  p.m.  February 
28th  he  was  to  continue  to  collect  those  rents. 

Now,  once  the  court  orders  that  the  Receiver 
should  have,  then  our  rights  are  protected.  I  am 
not  interested  in  going  through  an  endless  chain 
of  litigation,  so  the  objections  were  well  taken  and 
properly  taken. 

But,  your  Honor,  that  wasn't  the  most  serious 
aspect  of  this  thing.  I  filed  a  memorandum  of 
points  and  authorities  in  support  of  my  objections. 
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because  I  feel  it  my  duty  to  a  court  to  submit  au- 
thority for  what  I  say  or  what  I  propose.  And  I 
cited  this  case  of  Cake  vs.  Mohun,  164  U.S.  311, 
because  it  is  one  of  the  earliest  cases,  and  I  like  to 
cite  the  earliest  and  the  latest  Supreme  Court  or 
leading  [553]  authority,  so  the  court  will  know 
what  the  law  was  at  the  beginning  and  at  the  end 
of  our  jurisprudence.  There  the  court  said: 

"In  view  of  the  fact  that  the  receiver  had  never 
been  in  the  hotel  business ;  that  he  employed  a  man- 
ager at  $125.00,  and  a  part  of  the  time  at  $150.00  a 
month,  and  required  of  him  a  bond  for  the  faith- 
ful performance  of  his  duties;  that  he  was  not  pre- 
vented from  giving  his  usual  attention  to  his  busi- 
ness, and  ordinarily  spent  only  his  evenings  at  the 
hotel, — we  are  bound  to  say  that,  if  it  had  been 
an  original  question,  we  should  have  fixed  his  com- 
pensation at  a  considerably  less  amount." 

Then  the  Supreme  Court  goes  on  to  explain  that 
we  must  ])e  reasonable,  to  protect  the  Receiver's 
just  compensation,  and  to  protect  the  owner  of  the 
assets.  Those  words  are  apropos  here. 

Here  we  have  a  Receiver  that  paid  $1,800.00  dur- 
ing a  period  of  three  months  for  Mr.  Harrison  and 
Miss  Findeisen.  He  had  five  managers,  and  he  was 
supposed  to  devote  his  time  to  the  attention  of 
these  properties.  He  only  spent  his  week  ends. 

There  is  only  one  reasonable  deduction  that  can 
be  drawn  from  this,  that  he  spent  his  week  ends. 
There  isn't  [554]  much  conflict  in  the  evidence. 

As  the  receiver  in  the  Supreme  Court  decision 
spent  his  evenings — didn't  interfere  with  his  other 
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business — so  this  Receiver  spent  some  week  ends. 

Now,  a  more  recent  case  is  In  Re  Pittsburg,  S.  & 
N.R.  Co.,  75  Fed.  Supp.  292.  The  court  had  this  to  say, 
as  to  what  should  be  considered  in  fixing  the  fees: 

"  'The  considerations  that  should  be  controlling 
with  the  court  in  fixing  compensation  are  the  na- 
ture of  the  matters  administered,  the  amount  in- 
volved, the  complications  attending  it,  the  amount 
of  1)ond  required,  the  time  spent,  the  labor  and 
skill  needed  or  expended,  the  degree  of  success  at- 
tained under  all  circmnstances,  the  fidelity  to  de- 
tails, the  appreciation  evidenced  as  to  the  responsi- 
bilities of  the  position,  the  character  of  said  respon- 
sibilities, the  expedition  v/ith  which  the  trust  has 
been  administered,  in  view  of  results  reached,  and 
the  method,  character,  and  promptness  of  the  ac- 
counting, having  regard,  as  a  standard,  to  what  is 
paid  for  somewhat  similar  services  in  the  perform- 
ance of  of&cial  duties.  *  *  ""'  The  value  of  the  serv- 
ices rendered  should  not  be  considered  generally 
but  only  vdth  reference  to  the  trust  administered.'  " 

Now,  let's  apply  that  statement  of  the  court  to 
what  occurred  here.  Mr.  Hallberg  was  employed 
by  the  County  of  Orange  at  $355.00  a  month.  He 
didn't  disclose  it  to  anybody,  not  even  his  attorney 
or  this  court. 

He  was  supposed  to  spend  40  hours  a  workweek 
there,  and  I  am  sure  he  did,  beginning  a  new  job. 

His  wife,  Miss  Cosgrove,  expended  some  time 
in  picking  up  the  money  three  times  a  week.  Now, 
was  that  fidelity  to  the  details  on  the  part  of  Mr. 
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Hallberg?  He  wasn't  available  when  the  gas  broke 
in  the  Western  Arms  refrigeration. 

I  have  considerable  difficulty,  your  Honor,  in 
reconciling  Mr.  Hallberg's  conduct  in  this  matter, 
and  I  submit  it  is  to  be  taken  into  consideration 
in  fixing  compensation.  His  time  spent  was  nominal. 

Now,  another  authority  that  is  very  clear,  and  it, 
too,  is  quite  recent,  is  In  Re  Insull  Utility  Invest- 
ments, 6  Fed.  Supp.  653,  at  661,  affirmed  in  74 
Fed.  (2d)  510. 

The  report  spoke  of  the  receiver's  prior  experi- 
ence and  knowledge  in  these  words : 

"Another  matter — Does  the  performance  of  the 
receivership  call  for  special  knowledge  and  spe- 
cial training?  If  so,  does  the  receiver  who  is  ap- 
pointed qualify?  A  single  illustration  will  suffice. 
A  president  of  a  railroad  has  reached  his  position 
after  40  years  of  service.  He  has  devoted  his  en- 
tire [556]  life  and  all  his  time  to  transportation 
business.  His  road  goes  into  receivership,  and  he 
is  named  receiver.  He  continues  to  devote  his  entire 
time,  and  his  experience  is  as  valuable  as  a  re- 
ceiver as  it  was  as  president  of  the  railroad.  Under 
such  circumstances,  the  court  must  of  course  con- 
sider the  compensation  which  the  appointee  re- 
ceived as  president  of  the  railroad.  The  same  ap- 
plies to  the  receiver  of  any  other  utility.  If  the  ap- 
pointee be  an  engineer  or  an  operator,  whose  years 
of  experience  especially  qualify  him  and  he  has 
technical  training  supplementing  such  experience, 
and  he  gives  all  of  his  time  to  the  task,  he  should 
be  paid  more  than  one  who,  though  entitled  to  the 
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confidence  of  the  court,  is  not  equally  qualified  to 
render  the  service  for  which  the  technical  experi- 
ence of  the  engineer  qualifies  him." 

Now,  let's  see  what  happened  in  this  matter.  Mr. 
Hallberg  represented  to  this  court  that  he  had  years 
of  experience. 

"Mr.  Hallberg  was  for  some  years  associated  with 
a  property  management  operation  in  Chicago,  and 
has  considerable  acquaintance  and  experience  in 
that  type  of  work.  Since  coming  to  California  he 
has  held  various  positions  with  different  types 
[557]  of  corporations,  and  has  been  engaged  in  the 
management  of  property  for  elderly  relatives  who 
have  considerable  apartment  property  in  Southern 
California. 

''I  called  him  and  foimd  that  he  is  available,  and 
I  asked  him  to  come  in  here  at  about  2:00  o'clock 
today,  so  that  comisel  could  meet  him." 

Now,  he  continued  on  a  few  minutes  later  and 
reaffirmed  those  representations.  The  facts  are,  your 
Honor,  by  his  own  admission — and  there  is  no  con- 
flict in  the  evidence — in  1931  he  was  involved  as  an 
employee  of  a  bondholder  of  a  defunct  bank  in  Chi- 
cago. 

In  1947  he  landed  here  in  California,  according 
to  his  own  admission,  and  he  bought  two  homes,  one 
house  at  85  and  the  other  across  the  street,  and 
then  he  invested  $18,000.00  in  the  Morgan  Con- 
struction Tooth  and  drew  a  hundred  dollars  a  week 
for  a  few  months,  and  then  he  went  down  to 
Narmco  and  drew  $350.00  a  month,  as  he  said, 
assistant  to  the  president,  selling  fishing  poles,  and 
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then  he  went  to  work  over  at  the  County  of  Orange. 

And,  remember,  your  Honor,  he  represented  to 
me  and  to  your  Honor  he  had  the  time  available 
to  take  on  this  receivership.  Three  days,  after 
making  that  representation  in  the  chambers  of  this 
court,  he  took  a  full-time  job  down  at  [558]  the 
County  of  Orange. 

Now,  your  Honor,  I  know  the  man  testified  that 
for  about  four  years  he  made  $40,000.00  a  year  in 
the  marketing  of  wine  in  New  York,  or  vineyards, 
and  it  was  before  1947.  I  don't  know  what  the 
nature  of  his  services  were.  I  know  this,  that  in 
the  wording  of  this  court's  decision  he  didn't  have 
the  qualifications  to  be  a  manager  of  apartment 
house  property  in  this  area.  His  little  diary  of  data, 
furnished  to  him  by  Miss  Cosgrove,  evidences  very 
clearly  that  he  knew  very  little  about  apartment 
house  management. 

Now,  under  those  circumstances,  I  submit  that 
the  man  is  in  this  court  with  very,  very  unclean 
hands,  to  say  the  least.  I  know  your  Honor  sought 
him  out  to  be  appointed,  but,  on  the  other  hand, 
I  say  that  he  should  have  at  least  made  a  full  and 
complete  disclosure  to  your  Honor  before  you  con- 
fided in  him  and  appointed  him. 

He  drew  $355.00  a  month  for  his  services  in  the 
County  of  Orange.  He  came  up  here  on  a  few 
week  ends.  He  sent  his  wife  up  here  to  pick  up 
these  rents  and  deposit  them  in  the  bank,  and  that 
is  about  all  he  did  do. 

Now,  the  rule  is  clear,  that  the  compensation  to 
be  paid  a  receiver  is  not  the  compensation  or  the 


772        Frederick  I.  Bicliman,  Etc.,  et  al.,  vs. 

rate  of  compensation  paid  in  private  industry.  I 
don't  know  whether  I  agree  with  it  or  not,  but,  in 
any  event,  the  appellate  courts  have  laid  down  the 
rule  that  public  officials  are  not  [559]  compensated 
at  the  same  rate  as  private  individuals  in  private 
industry.  Their  rates  are  lower.  That  is  especially 
true,  I  think,  in  the  federal  judiciary.  AVhether  it 
should  be  that  way  or  not,  nevertheless  it  is  a  fact. 

This  man  had  no  risk  of  any  kind  or  nature  on 
his  part.  As  a  matter  of  fact,  Mr.  Whyte's  diary 
and  the  testimony  entered  in  this  record  shows  that 
your  Honor  interceded  to  a  degree  in  obtaining  the 
man's  bond  for  him  when  he  was  qualifying,  tech- 
nically qualifying. 

Now,  they  put  on  an  expert  witness  here  at  five 
per  cent  for  a  property  manager  who  furnishes 
everything,  who  furnishes  the  Harrison's,  the  Fin- 
deisens,  who  furnishes  the  office,  Avho  furnishes  the 
telephone,  who  furnishes  all  the  facilities.  It  isn't 
five  per  cent  according  to  their  own  expert  and  the 
Realty  Board  at  Los  Angeles.  It  is  five  per  cent 
for  collections  under  $2,000.00  and  it  is  three  per 
cent  for  collections  over  $2,000.00. 

The  rents  here  were  far  in  excess  of  $2,000.00 
a  month.  Assuming  he  had  had  the  qualifications 
to  be  a  property  manager,  none  of  which  he  had 
because  his  only  experience  in  apartment  house 
property,  except  this  incident  back  in  '31  in  Chi- 
cago, was  that  he  and  his  wdfe.  Miss  Cosgrove, 
acquired  a  14-unit  apartment  house  in  1949,  De- 
cember, and  sold  it  in  November  1950.  There  is  no 
conflict  in  the  evidence  on  that.  Eleven  months'  ex- 
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perience  with  one  apartment  [560]  over  there.  Does 
that  qualify  one  any  more  than  this  trial  has  qual- 
ified me  to  be  a  property  manager,  and  I  think  I 
have  learned  quite  a  bit  during  the  course  of  this 
trial  and  hearing  concerning  apartment  house  man- 
aging. 

Now,  the  time  the  receiver  devotes  to  the  ad- 
ministration was  commented  on  in  the  Insull  case. 
There  the  court  said  another  important  factor  in 
the  compensation  of  the  receiver  is  the  time  de- 
voted to  the  work  and  the  character  of  the  work 
performed. 

This  man  devoted  very  little  time.  He  was  here 
when  he  qualified,  the  first  two  or  three  days  after 
the  appointment.  Then  he  went  to  work  on  a  Wed- 
nesday down  at  the  County  of  Orange. 

He  was  here  the  day  before  he  appeared  before 
this  couii;  in  support  of  a  petition  for  authority 
to  renovate 'and  remodel  the  apartments.  He  ap- 
X^eared  for  his  fees  hearing. 

Now,  under  these  circiunstances,  that  is,  first, 
a  receiver  who  undertook  to  devote  his  entire  time 
— that  is  the  only  reasonable  deduction  that  can  be 
taken  from  this  record  at  the  time  of  his  appoint- 
ment— who  devotes  only  week  ends,  at  most,  and  an 
occasional  weekday,  who  represents  that  he  had 
qualifications,  long  years  of  experience,  what  com- 
pensation is  to  be  paid  him  is  the  question.  And  so 
far  as  I  am  concerned,  I  am  not  going  to  conjec- 
ture or  speculate  or  state  what  I  think  he  should 
be  paid.  He  refused  to  [561]  express  his  opinion 
from  the  witness  stand. 
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He  has  been  paid  $355.00  each  month  by  the 
County  of  Orange.  I  suppose  they  should  be  allowed 
their  expense  money  or  allowed  something,  but  in- 
tegrity and  no  concealment  is  the  first  basis  of  all 
executive  employment.  You  must  have  integrity 
first,  before  you  are  ever  employed.  And  I  submit 
that  it  should  be  considered  in  fixing  his  fees. 

So  far  as  the  attorney's  fees  are  concerned,  there 
was  a  true  base  claim,  not  a  basis  claim,  of  object- 
ing to  this  accounting,  and  I  can't  see  the  wisdom 
nor  the  justice  nor  the  reasonableness  of  any  rule 
of  law  that  will  permit  a  man  to  come  into  court 
and  say,  "I  want  $3,000.00  for  my  services  and  if 
you  don't  pay  them  to  me  you  will  pay  me  another 
thousand  dollars,  if  you  object  to  my  $3,000.00," 
and  that  is  the  net  effect  of  their  argument. 

They  want  now  $3,000.00  for  ordinary  fees.  They 
w^ant  extraordinary  fees  on  that  smog  matter,  which 
I  won't  further  discuss.  The  record  is  in  black  and 
white. 

Then  on  top  of  that,  they  want  another  thousand 
dollars  for  attorney's  fees  because  we  objected  to 
paying  $3,000.00  plus  extraordinary. 

Thank  you,  your  Honor. 

The  Court:  Now,  Mr.  Camusi,  we  didn't  finish 
our  jury  trial  yesterday,  so  I  will  have  that  jury 
back  here  to  finish  it  this  morning.  [562] 

Can  you  go  forward  with  the  pretrial  matter  of 
the  Tidwell  vs.  Richman  phase  of  this  case  on 
Monday  afternoon? 

Mr.  Camusi :    Yes,  that  is  wonderful.  I  was  going 
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to  ask  if  I  could  be  excused  at  11 :00.  I  have  a  mat- 
ter I  just  can't  put  over. 

The  Court:  We  will  continue  that  phase  of  this 
hearing  until  Monday  afternoon. 

Mr.  Camusi:  Your  Honor,  I  am  sorry  again,  but 
we  are  starting  a  will  contest  case  in  Orange  County 
Monday.  These  last  three  months  have  been  just 
all  out  of  proportion  to  what  a  man  can  do.  I  don't 
know  what  to  say. 

The  Court :  How  long  do  you  think  the  will  con- 
test is  going  to  take? 

Mr.  Camusi:  We  have  estimated  it  won't  exceed 
ten  trial  days,  and  it  is  a  good  chance  it  will  be 
considerably  less. 

The  Court :    What  about  your  time,  Mr.  Enright  ? 

Mr.  Enright :  Well,  I  am  always  available  at  the 
convenience  of  the  court.  There  are  three  or  more 
members  in  the  firm  of  Mr.  Camusi.  They  have  par- 
ticipated in  this  proceeding  throughout,  and  I  am 
quite  sure  one  of  them  can  be  here.  It  has  always 
been  my  experience,  in  appearing  in  this  court  and 
the  other  federal  divisions  of  this  court,  my  calen- 
dar must  be  convenienced  to  it. 

I  feel  this  matter  is  one  well  briefed  already. 
There  is  very  little  left,  if  anything,  to  be  consid- 
ered on  the  pretrial.  [563] 

They  have  submitted  their  memorandum,  and 
mine,  I  think  we  can  stipulate  to  a  few  facts,  and 
the  matter  is  submitted  to  your  Honor. 

The  Court:  Can't  Mr.  Martin  or  someone  else 
take  care 

Mr.  Camusi:     It  has  been  so  bad  we  have  been 
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about  ready  to  send  the  secretaries  up  to  try  some 
of  the  cases.  We  have  five  men  in  the  office  and  we 
have  just  been  terribly  busy.  I  don't  know  why  it 
has  happened,  but  the  last  two  months  we  have  just 
been  unable  to  cope  with  all  the  case  load  we  have. 

It  is  one  of  those  unfortunate  things,  where  we 
haven't  been  able  to  put  over  hardly  anything. 

The  Court:  Who  is  going  to  try  the  will  con- 
test? 

Mr.  Camusi:  There  again  we  have  a  very  young 
man  in  the  office  who  has  done  all  the  work  on  it, 
and  I  am  coming  in  the  last  minute  to  sit  and  hold 
his  hand. 

The  Court:  You  can  start  holding  it  Tuesday 
morning.  We  will  continue  the  pretrial  on  this  case 
until  Monday  at  2:00. 

Mr.  Camusi:  Your  Honor,  we  are  defending  a 
half-million  dollar  estate,  and  this  boy  has  been 
practicing  for  a  year. 

The  Court:  It  is  going  to  be  the  first  day  of 
trial  and  it  is  his  responsibility,  and  you  are  going 
to  hold  his  hand. 

We  will  require  someone  of  your  side  of  the  case 
be  here  [564]  at  2:00  o'clock  on  Monday. 

xM\  right,  Mr.  Whyte. 

Mr.  Camusi:     Am  I  excused  then,  your  Honor? 

The  Court:    Yes. 

Mr.  Whyte:  I  am  certain  that  the  court  recog- 
nized that  Mr.  Enright's  statement  was  replete  with 
misstatements  of  the  facts  produced  in  the  testi- 
mony before  this  court. 

•lust  to  give  your  Honor  a  pattern  of  the  dis- 
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tortion  which  he  represented  here,  he  stated,  for 
example,  that  the  Receiver  came  in  only  on  week 
ends.  That  was  denied  by  the  Receiver  many  times, 
when  that  question  was  put  to  him  by  Mr.  Enright. 

Mr.  Hallberg  testified  positively  he  came  in  on 
occasions  during  the  week,  and  even  worked  nights. 
He  stated  that  two  or  three  days  before  the  Re- 
ceiver Avas  qualified  I  went  out,  I  think  he  said 
three  or  four  days  I  went  out  with  him  and  in- 
structed him  to  pick  up  moneys  from  the  apart- 
ment house  managers,  and  in  that  connection  spent 
eleven  hours,  I  note  from  my  time  slip,  for  that 
day,  which  was  the  day  before  the  Receiver  was 
qualified,  which  was  on  December  1st — the  Re- 
ceiver was  qualified  on  the  2nd — and  I  spent  about 
six  hours  going  around  with  the  Receiver  and 
going  over  to  the  Union  Bank. 

He  spoke  about  the  Receiver's  lack  of  experi- 
ence, the  only  experience  he  had  had  was  running 
these  properties  back  [565]  in  Chicago.  Of  course, 
he  completely  left  out  of  consideration  the  fact 
the  Receiver  had  a  16-unit  house  down  here  in 
Pasadena,  and  another  four-unit  apartment  house 
in  Pasadena.  The  Receiver  and  his  mfe  got  in  and 
did  the  actual  physical  work  at  those  properties, 
painted,    renovated,    carpeted. 

I  think  this  court  was  extremely  fortunate  to 
have  obtained  a  man  of  Mr.  Hallberg's  background 
and  capabilities  to  fill  this  job,  and  I  say  that  in  all 
sincerity. 

Mr.  Enright  talks  about  the  lack  of  time  that 
Mr.  Hallberg  put  in.  What  results  did  he  accomp- 
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lish?  That  is  the  testimony.  Did  he  run  this  thing 
in  a  negligent,  poor  fashion  *? 

Now,  let's  see  how  his  stewardship  compared  with 
Mr.  Richman's. 

When  Mr.  Hallberg  went  in  there,  there  were 
apartments  which  hadn't  been  painted  for  years. 
He  came  into  this  court  and  petitioned  for  authority 
to  revonate.  That  order  was  granted.  He  and  his 
wife  saw  to  the  decorating  of  these  apartments 
and  the  repainting  of  them.  Mr.  Richman  didn't  do 
anything  like  that. 

So  far  as  I  know,  he  didn't  come  into  this  court 
with  petitions  for  authority  to  renovate  and  raise 
the  standard  of  these  apartments. 

The  Court:  Wasn't  it  a  judicially  administered 
trust  ? 

Mr.  Whyte:  In  any  event,  Mr.  Hallberg  was  on 
the  job  [566]  sufficiently  to  see,  in  order  to  keep  up 
the  vacancy  factor  in  these  apartments  and  get  the 
maximum  for  them,  that  you  had  to  improve  the 
apartments,  and  he  did  it. 

Secondly,  the  vacancies  were  reduced  out  at  the 
Western  Arms  Apartment,  alone  during  the  first 
month  that  Mr.  Hallberg  took  over,  from  eight  to 
three.  Does  that  look  like  a  poor  job  of  managing 
apartment  buildings  ? 

Finally,  Mr.  Richman  testified  that  the  rents  for 
a  comparable  period,  under  his  stewardship,  were, 
I  believe,  $2,300.00  more  from  December  1,  1952, 
to  February  28,  1953.  If  Mr.  Hallberg  was  doing 
a  poor  job  of  managing  these  apartment  houses, 
how  was  he  able  to  keep  the  total  rents  which  he 
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took  in  within  some  two  thousand  dollars  of  what 
Mr.  Richmann  took  in  during  a  comparable  period  % 
No  telling  what  the  basic  economic  conditions  gov- 
erning apartment  houses  might  have  been  during 
both  periods. 

In  other  words,  the  fact  that  the  Receiver  may 
not  have  been  on  the  job  full  time,  which  we  adrait, 
is  not  the  important  or  controlling  factor  here.  He 
had  responsible  agents  who  were  on  the  job.  The 
results  which  he  accomplished  testify  to  the  facts 
that  his  administration  was  a  successful  one. 

As  to  the  nature  of  his  fees,  I  am  sure  this  court 
vs'on't  overlocl:  the  fact  this  Receiver  was  dealing 
with  an  estate  valued  at  a  million  two  hundred 
thousand  dollars.  The  Receiver  was  obligated  on  a 
$75,000.00  bond.  When  a  man  undertakes  [567] 
an  obligation  of  that  sort,  surely,  the  responsibility 
which  he  assumes  is  worth  something,  insofar  as 
the  compensation  which  should  be  awarded  him  is 
concerned. 

I  won't  dignify  some  of  Mr.  Enright's  remarks 
with  reference  to  my  fees.  Pie  seems  to  think  that 
$30.00  an  hour  is  entirely  out  of  line,  despite  the 
testimony  of  the  expert  witnesses.  I  recall  Mr. 
Hubert  Morrow,  one  of  the  deans  of  the  Bar,  tes- 
tifying in  Judge  Hall's  court,  and  other  attorneys 
of  O'Melveny  &  Myers,  in  connection  with  the  Fed- 
eral Home  Loan  Bank  litigation.  They  said  the 
services  per  hour  of  Mr.  Works  and  Mr.  Fussell 
were  $50.00  an  hour,  and  the  value  of  my  services 
was  $30.00  an  hour.  That  represented  the  testimony 
of  one  of  the  deans  of  the  trial  bar  in  this  citv. 
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I  am  not  going  to  make  any  excuse  for  asking  for 
that  figure,  in  view  of  the  size  of  the  estate  here 
and  the  matter  involved. 

This  Receiver  hasn't  misrepresented  anything  to 
the  court.  When  he  came  in  here  at  the  time  of 
his  appointment  he  knew  nothing  about  the  County 
of  Orange  job.  He  took  the  job.  It  wasn't  a  full- 
time  job.  He  had  to  spend  eight  hours  a  day.  Half 
of  it  was  taken  up  with  preparation  of  reports,  that 
he  could  do  at  home,  which  he  frequently  did  at 
home. 

He  contacted  clients  in  the  evening  after  office 
hours,  so  far  as  appraisals  were  concerned.  That 
left  him  with  time,  [568]  not  only  to  supervise  the 
activities  of  the  Receiver,  but  to  consult  with  Mrs. 
Hallberg  every  evening  as  to  the  results  of  the  day's 
work. 

I  don't  think  it  is  necessary  to  say  any  more.  As 
I  said  at  the  beginning,  the  court  has  an  adequate 
complete  picture  of  the  testimony  given  here.  The 
Receiver  and  his  attorney  have  supervised  the  prop- 
erties worth  a  great  deal  of  money.  They  have  filed 
a  complete  report,  and  I  am  going  to  leave  it  en- 
tirely to  the  court,  to  your  Honor's  discretion,  as  to 
what  you  believe  to  be  a  reasonable  fee  for  both  of 
those  gentlemen. 

Thank  you. 

Mr.  Enright :  There  may  be  some  uncertainty  in 
the  record  concerning  the  deposition  of  Roy  E. 
Hallberg.  I  understand  it  to  be  received  in  evi- 
dence. I  was  given  the  opportunity  to  move  to  strike 


Lyda  Tidwell,  Etc.  TS1. 

certain  portions,  if  any,  I  desired  to  move  to  strike. 
I  will  waive  that  motion  to  strike. 

Secondly,  I  am  not  certain  as  to  whether  or  not 
the  deposition  of  Mr.  John  Whyte  is  part  of  the 
record.  I  would  like  to  have  it  received  in  evidence, 
as  was  Mr.  Hallberg's. 

The  Court:     So  ordered. 

Mr.  Enright:    Thank  you,  your  Honor. 

The  Court:  I  suppose  we  best  consider  this  mat- 
ter as  submitted  until  after  we  have  completed  the 
sequel.   [569] 

Mr.  Enright:  That  is  my  understanding,  and  I 
deem  it  most  advisable. 

The  Court:  There  has  grown  up  a  habit  in  this 
court — I  am  not  speaking  of  this  case — but  attor- 
neys have  taken  to  writing  letters  arguing  and  re- 
arguing their  cases.  The  Rules  say  that  shouldn't 
be  done. 

I  will  be  glad  to  receive  any  memoranda  filed 
with  the  clerk  in  the  ordinary  course.  There  hasn't 
l^een  any  order  in  this  matter.  You  haven't  asked 
for  permission  to  file. 

Do  you  want  any  such  permission  or  have  I  heard 
enough  ? 

Mr.  Enright:  I  am  willing  to  submit  the  mat- 
ter on  the  points  and  authorities  and  memorandums 
I  have  submitted. 

Mr.  Whyte :  I  am  quite  willing,  also,  your  Honor. 

The  Court:     All  right.  This  matter  is  deemed 

submitted  as  of  this  day.  [570] 
***** 
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The  Court:     Shall  we  come  on  the  record? 

I  suppose  the  most  practical  thing  is  to  see  if  we 
can  arrive  at  an  understanding  as  to  just  what  the 
issues  are  between  Mrs.  Tidwell  and  Mr.  Richman, 
and  how  far  those  issues  can  be  determined  upon 
the  record  which  has  now  been  made,  and  in  what 
areas  we  will  need  to  take  further  testimony. 

What  is  your  view  of  it? 

Mr.  Powsner:  I  think  you  jDroposed  a  certain 
number  of  stipulations  in  your  Memorandum,  Mr. 
Enright. 

Mr.  Enright:  Yes.  Your  Honor,  I  believe  I 
stated  the  differences  in  my  Memorandum,  that  is, 
the  differences  between  the  plaintiff  and  the  de- 
fendant. 

I  further  proposed  that  those  differences  could 
be  settled  upon  the  present  record,  although  I  didn't 
refer  to  the  present  record  in  my  Memorandum,  but 
by  the  addition  of  orders  already  made  by  the  court 
in  this  proceeding  and  a  part  of  the  record,  plus 
the  escrow  instructions  executed  by  both  parties, 
the  mutual  release  executed  by  both  parties,  and 
I  would  like  to  add,  which  I  did  not  refer  to  in 
my  Memorandum,  the  Smog  Control  contract  which 
has  been  frequently  referred  to,  but  I  think  it  is 
all  agreed  to  so  far  as  the  parties  are  concerned. 

That  would  leave  the  record  in  this  status:  For 
the  [572]  court  to  decide  the  $785.00  petty  cash 
fund,  the  $1,290.59  rents  for  the  last  three  days  of 
February,  the  Oliver  Cromwell  payment  of  approx- 
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imately  two  thousand  dollars,  and  the  services  of 
Mr.  Riehman  for  the  month  of  November  1953,  the 
month  before  the  Receiver  took  over. 

Now,  I  was  pleased  to  observe  that  upon  exam- 
ining plaintiff's  Memorandum  that  on  page  8  of 
their  Memorandum,  I  think  it  is  line  13,  to  identify 
it  accurately,  concerning  the  Oliver  Cromwell  two 
thousand-dollar  payment,  plaintiff  stated : 

' 'Defendant  Richman  claims  that  the  Receiver 
paid  the  March,  1954,  mortgage  payment  on  the 
Oliver  Cromwell  trust  deed  in  the  sum  of  $2,027.25. 
If  that  be  true  that  payment  should  have  been 
made  by  Plaintiff  Tidwell  from  her  own  funds  and 
Defendant  Richman  would  be  entitled  to  a  credit 
of  one-half  that  amount." 

That  is  exactly  our  position  on  it,  so  I  think 
that  is  more  or  less  in  a  stipulated  form,  if  they 
desire  to 

Mr.  Powsner:    I  think  the  situation 

Mr.  BicJiman:  May  I  finish? 

Mr.  Powsner:  We  have  that  particular  check, 
which  is  No.  433.  In  the  check,  if  it  so  states,  that 
it  was  for  the  March  1st  payment,  I  will  stipulate 
it  does  state  that. 

As  to  the  conclusion  of  whether  or  not  it  was  the 
March  [573]  payment,  which  is  considered,  accord- 
ing to  the  agreement,  to  be  an  obligation  of  Mrs. 
Tidwell,  I  can't  stipulate  as  to  that.  There  may  be 
other  facts  or  certain  information  which  may  arise, 
frankly,  as  to  that.  I  don't  know  what  other  things 
might  arise. 

That  is  the  one  item  as  to  which  I  am  uncertain, 
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but  I  am  unwilling  to  stipulate  completely  that 
Mrs.  Tidwell  should  reimburse  the  Receiver.  I  am 
willing  to  stipulate  that  the  check  has  on  it  the 
information  it  has  on  it,  whatever  it  is. 

The  Court:  And  that  information  truly  reflects 
the  purpose  of  the  payment? 

Mr.  Powsner:  Yes,  subject  to — ^well,  that  the  in- 
formation contained  thereon  is  true. 

Mr.  Enright:    I  will  accept  that  stipulation. 

The  Court:  You  seem  to  be  in  agreement  with 
the  issues,  as  Mr.  Enright  stated  them. 

Mr.  Powsner:  I  think  Mr.  Enright  has  stated 
correctly  the  demands  he  is  making  upon  Mrs.  Tid- 
well. I  think  he  hasn't  stated  the  counterdemand, 
Mrs.  Tidwell 's  demand  against  Mr.  Richman.  I 
could  read  the  list.  There  are  taxes 

The  Court:  Well,  the  purpose  in  going  over  all 
this  openly  is  that  it  invites  an  immediate  answer 
to  the  pai-t  that  is  immediately  stated,  and  thus  we 
can  break  down  the  burden  that  is  ahead  of  us  on 
trial,  a  little  better  than  [574]  by  simply  taking 
the  attitude  that  it  is  all  in  our  respective  memo- 
randa. 

Mr.  Powsner:  I  understand.  In  other  words,  ap- 
parently Mr.  Enright  mentioned  four  items,  which 
Mr.  Enright  claims  either  against  Mrs.  Tidwell  or 
against  the  fund. 

I  agree  those  four  issues  are  involved,  and  I 
think  those  are  the  only  four  demands  made  by  Mr. 
Richman. 

Then  there  are  the  demands  to  be  made  by  Mrs. 
Tidwell,    which    create    other    issues    in    the    case. 
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There  are  the  real  property  taxes  on  the  apartment 
houses,  which  Mrs.  Tidwell  paid  out  of  her  per- 
sonal funds  for  the  first  six  months  of  1954.  It  is 
her  contention  that  there  should  be  a  proration 
made,  so  that  the  first  two  months'  worth  of  those 
taxes  should  be  reimbursed  to  her  out  of  the  Re- 
ceiver's funds.  That  the  first  third  would  be 
$4,952.77. 

Then,  secondly,  there  are  utility  bills  for  a  por- 
tion of  the  month  of  February,  which  Mrs.  Tidwell 
paid  x)ersonally,  in  the  amount  of  $1,877.50.  And 
again  it  is  our  contention  that  these  should  have 
been  paid  by  the  Receiver  and,  therefore,  Mrs.  Tid- 
well should  be  reimbursed  out  of  the  funds  in  the 
hands  of  the  Receiver  for  this  amount,  before  any 
division  of  that  fund  is  made. 

Thirdly,  Mrs.  Tidwell  paid  out  of  her  own  funds 
$2,658.80  for  the  Oxyaire  units.  It  was  our  conten- 
tion that  this  was  an  obligation  of  the  trust  during 
the  receivership  and  should  [575]  have  been  paid 
by  the  Receiver. 

Again  we  contend  Mrs.  Tidwell  should  be  reim- 
bursed out  of  the  Receiver's  funds  for  this  amount. 

Fourthly,  we  claim  there  was  $4,499.29  collected 
by  the  Receiver  in  February,  which  amount  repre- 
sented March  rents.  These  went  into  the  fund,  and 
we  claim,  since  they  were  March  rents,  Mrs.  Tid- 
well was  entitled  to  them  as  a  whole,  and  she  should 
be  paid  those  out  of  the  funds  before  any  division 
is  made. 

Fifthly,  the  revenue  stamps,  in  the  amount  of 
$577.50,  which  were  paid  by  Mrs.  Tidwell.  We  con- 
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tend  these  should  have  been  paid  personally  by  Mr. 
Richman,  and  we  don't  feel  these  should  be  paid 
out  of  the  receivership,  but  paid  directly  by  Mr. 
Richman  out  of  his  personal  share  after  division 
of  the  Receiver's  funds. 

That  is  five  items.  I  think  that  is — no,  I  don't 
think  that  completely  states  our  claim.  I  think  there 
is  a  claim  for  $158.00  as  to  compensation,  or,  re- 
fund of  premium  on  Workmen's  Compensation 
Policy. 

I  know  Mr.  Camusi,  in  his  most  recent  memo- 
randum, didn't  include  it.  However,  he  included 
it  in  prior  memorandum,  and  I  don't  want  to  stipu- 
late he  is  dropping  it. 

The  Court:  Do  you  want  us  to  understand  it  is 
one  of  the  questions  before  the  court? 

Mr.  Powsner:    That  is  correct.  [576] 

The  Court:  What  is  your  view  as  to  evidence  to 
establish  these  claims  ?  Can  I  get  it  from  the  record, 
as  it  has  been  developed,  or  will  it  be  necessary  to 
supplement  it  by  the  addition  of  some  documents  or 
oral   evidence  ? 

Mr.  Powsner:  What  is  your  position  on  that, 
Mr.  Enright? 

The  Court:  Mr.  Enright  has  told  us  he  wants 
us  to  consider  the  Oxyaire  agreement,  the  escrow  in- 
structions, the  release,  and  I  think  a  check  or  two. 

Mr.  Powsner:  I  think  the  other  evidence  and 
other  additions  to  the  record  should  be  considered 
after  we  first  discuss  what  agreement  we  can  reach 
as  to  the  amount  paid,  and  things  like  that. 

For  instance,  if  Mr.  Enright  will  stipulate  that 
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Mrs.  Tidwell  paid  for  the  taxes,  we  don't  have  to 
introduce  evidence  she  did  so,  and  so  on  and  so 
forth.  And  as  to  the  utility  bills,  also. 

The  Court:     What  about  that,  Mr.  Enright? 

Mr.  Enright:  So  stipulated.  He  mentioned  the 
taxes  only. 

Mr.  Powsner:    That  is  right. 

The  Court:  Someone  has  been  ordering  tran- 
script of  all  the  proceedings  that  have  been  going 
on.  I  assume  that  is  a  continuing  order,  or  I  would 
have  to  be  taking  some  notes. 

Are  you  going  to  have  transcript  of  this?   [577] 

Mr.  Powsner:    Yes,  we  will  order  transcript. 

Mr.  Enright:    We  have  ordered  transcript. 

The  Court:  I  don't  know  who  has.  But  I  slipped 
into  my  habit  of  knowing  it  has  been  coming 
through,  relying  on  a  continuance  of  that. 

Mr.  Powsner :  I  think  that  is  reasonable.  We  will 
order  another  transcript.  We  have  discussed  the 
payment  on  the  taxes. 

Mr.  Enright:  May  I  comment?  You  left  one 
item  out.  You  are  making  claim  for  an  escrow  fee 
of  $329.00? 

Mr.  Powsner:  That  is  right.  That  was  left  out 
of  the  most  recent  memorandum,  but  appears  in 
former  memorandum. 

Mr.  Enright:    It  is  in  the  most  recent,  too. 

Mr.  Powsner:  It  is  in  issue,  too. 

The  Court:  Are  you  agreeing  that  was  the  es- 
crow fee? 

Mr.  Enright :  I  will  stipulate  they  filed  an  escrow 
fee  of  $329.00,  being  one-half  of  the  escrow  cost. 
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I  will  stipulate  to  that.  You  did  pay  it. 

Mr.  Powsner:  I  don't  know  it  was  one-half  of 
the  escrow  costs. 

Mr.  Enright:  Then  I  will  stipulate  you  paid 
that  amount. 

Mr.  Powsner:  Will  you  stipulate  we  paid  the 
$577.50  for  Internal  Revenue  stamps? 

Mr.  Enright:     Yes,  so  stipulate. 

Mr.  Powsner:  And  will  you  stipulate  Mrs.  Tid- 
well  paid  [578]  out  of  her  personal  funds  charges 
for  utilities  for  the  five  apartment  houses  for  por- 
tions of  February  in  the  amount  of  $1,877.50? 

Mr.  Enright :  The  amount,  I  am  sure,  is  less  than 
that  amount.  And  if  we  can  stipulate  on  all  the 
remaining,  for  the  record,  I  may  be  willing  to  stip- 
ulate on  that  one,  also. 

The  Court :  If  you  are  not,  it  is  the  sort  of  mat- 
ter that  is  susceptible  of  such  easy  proof  that  you 
can  both  probably  check  your  figures. 

Mr.  Powsner:  I  think  you  have  five  packets  of 
utility  bills. 

Mr.  Enright:  I  will  be  willing  to  submit  it  on 
those  five  packets,  if  that  is  your  proof. 

Mr.  Powsner:     I  haven't  looked  at  the  packets. 

Mr.  Enright:  There  they  are  (indicating).  Mr. 
Camusi  handed  it  to  me. 

Mr.  Powsner:     That  is  correct. 

Mr.  Enright:  If  that  is  your  proof,  I  will  stipu- 
late they  can  go  into  evidence. 

Mr.  Powsner:  I  will  stipulate  they  go  into  evi- 
dence. I  don't  want  to  stipulate  that  is  the  entire 
case  for  the  utility  bills.  I  understand  in  those  bills 
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it  is  shown  payment  in  excess  of  $1,877.50,  and  the 
excess  would  represent  March  payment,  but  there 
are  $1,877.50  relating  to  February  utility  payments. 

However,  I  find  myself  in  the  somewhat  awkward 
position  that  I  haven't  examined  personally  many 
of  the  items  of  debt  here.  Since  I  haven't  exam- 
ined those  utility  bills,  we  are  not  willing  to  rely 
on  those  solely  for  our  proof  as  to  this  matter. 

But  I  am  willing  to  stipulate  they  go  into  evi- 
dence for  whatever  weight  they  have,  and  if  we 
feel  it  necessary  that  we  be  allowed  to  introduce 
other  evidence  on  that  subject. 

Mr.  Enright:  I  will  stipulate  they  go  into  evi- 
dence, that  is,  the  memorandum  and  the  bills  you 
have  there. 

Mr.  Powsner :    I  am  speaking  of  the  utility  bills. 

Mr.  Enright:  The  five  utility  bills  for  the  five 
apartment  houses. 

Mr.  Powsner:    That  is  right. 

The  Court:  Does  that  stipulation  include  the 
proposition  that  Mrs.  Tidwell  paid  those  bills  out 
of  her  personal  funds'? 

Mr.  Enright:    Yes. 

Mr.  Powsner:  Then  there  is  the  payment  made 
by  Mrs.  Tidwell  to  the  Smog  Control  people  for 
the  Oxyaire  unit,  $2,658.80. 

Mr.  Enright:  Well,  I  am  informed  the  Contract 
is  for  a  lesser  amount.  I  have  seen  no  evidence  for 
the  greater  amoimt. 

Mr.  Powsner:    $2,658.80. 

Mr.  Enright:     This  $58.80  there   (indicating). 

Mr.  Powsner:    You  say  we  are  in  excess  of 
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Mr.  Enright:     Yes. 

Mr.  Powsner:  Can  we  stipulate  it  be  $2,600.00, 
and  we  can  close  this  matter,  I  think,  quite  quickly. 

Mr.  Enright:  That  is  the  amount  called  for  by 
the  Contract. 

Mr.  Powsner:  Well,  we  will  stipulate  it  is  that, 
and  we  can  argue  about  the  $58.00.  It  should  be 
a  small  argument. 

Mr.  Enright:  O.K.  Now,  the  amount  of  revenue 
stamps,  I  think,  is  the  only  remaining  one. 

Mr.  Powsner:    I  think  we  stipulated  to  that. 

Mr.  Enright:     O.K. 

Mr.  Powsner:  No,  there  are  rents  for  March 
1954.  We  claim  that  Mr.  Hallberg  collected  in  Feb- 
ruary rents  of  $4,499.29,  which  are  March  rents. 

The  Court:  Do  you  have  a  tabulation  of  those 
rents  ? 

Mr.  Powsner:  I  do  not  have,  your  Honor,  and 
I  haven't  seen  any  in  the  file  so  far. 

The  Court:  Is  that  going  to  be  an  issue  we  will 
have  to  take  evidence  on? 

Mr.  Powsner:  That  is  what  I  am  going  to  de- 
termine now.  They  may  have  definite  information 
to  the  contrary. 

Mr.  Enright :  Well,  I  am  quite  sure  we  can  agree 
upon  the  amount  of  February  rents,  but  before  we 
do 

Mr.  Powsner:  I  think  March  rents  we  are  re- 
ferring to. 

Mr.  Enright :  I  am  quite  sure  we  can  agree  upon 
the  amount  [581]  of  rent  collected  in  February  on 
account  of  March  rents,  but  to  date  we  haven't  been 
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able  to  see  the  managers'  month-end  reports  for 
the  month  of  February.  As  soon  as  we  can  spend, 
say,  an  hour  on  those  five  reports  for  the  five  apart- 
ment houses,  I  am  sure  we  can  agree  or  else  sub- 
mit to  you 

Mr.  Powsner:  What  you  consider  to  be  the  cor- 
rect amount? 

Mr.  Enright:  Yes.  It  is  something  that  is  easy 
of  ascertainment,  if  you  can  furnish  to  us  the 
monthly  reports  of  each  of  the  managers  for  the 
month  of  February,  which  reflects  the  rents  that 
were  collected  in  February. 

The  next  question  is  what  portion  of  that  rent 
was  for  the  month  of  February  and  for  the  month 
of  March. 

Mr.  Powsner:  I  will  agree  to  furnish  you  with 
these  statements.  However,  I  won't  agree  to  be 
bound  by  what  the  books  contain.  In  other  words, 
perhaps,  as  I  said,  I  have  no  definite  information 
as  to  how  this  sum  was  reached,  and  perhaps  the 
books  would  show  a  lesser  siun.  And  it  would  be 
our  position  that  certain  amounts  were  erroneously 
termed  February  rents,  but  actually  March  rents, 
and  we  would  want  to  prove  those  by  some  inde- 
pendent means.  I  am  not  sure  about  that.  It  would 
have  to  be  left  open. 

However,  of  course,  we  will  submit  it  to  you  and 
perhaps  the  books  will  reveal  the  sum  I  have  men- 
tioned is  allocable  to  March,  and  you  will  agree  to 
that.  Perhaps  it  will,  I  say. 

Mr.  Enright:    Yes.  Assuming  I  did  agree,  then 
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we  could  [582]  submit  the  whole  matter  to  the 
court. 

Mr.  Powsner:  I  think  so.  Yes,  I  will  stipulate, 
assuming  that  you  agree  the  amount  is  as  I  have 
stated. 

The  Court:  You  can  get  together  on  that  agree- 
ment at  your  individual  conveniences  then. 

Mr.  Powsner:    Yes. 

The  Court:  And  bring  in  a  stipulation.  It  prob- 
ably will  be  easier  and  save  your  time  if  we  do  not 
have  to  have  a  further  extension  of  this  pretrial. 

Is  there  any  element  about  which  we  will  have 
to  take  oral  evidence? 

Mr.  Enright:    None,  in  my  opinion. 

The  Court:    There  is  the  $58.80. 

Mr.  Powsner:  The  possibility  is  that  there  will 
be  some  oral  evidence  required  on  these  rents  we 
have  just  been  discussing,  the  rents  collected  in 
February,  and  claimed  as  March  rents. 

The  Court:     That  assumes  a  lack  of  success. 

Mr.  Powsner:     That  is  right. 

The  Court:  If  you  get  together  on  the  $58.80, 
and  you  probably  can  take  your  individual  files  and 
sit  down  in  conference  and  you  can  work  out  the 
$58.80  item  and  also  the  rent  item. 

Assuming  you  do  get  together  on  that,  and  arrive 
at  a  stipulation,  do  you  want  to  file  further  memo- 
randa, or  have  [583]  you  written  enough  ? 

Mr.  Enright :     I  believe  I  have  written  enough. 

The  Court :    It  seemed  to  me  they  were  quite  full. 

Mr.  Enright :    Your  Honor,  are  you  talking  about 
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deferring  the  filing  of  further  memorandum,  in  lieu 
of  oral  argument? 

The  Court :  Yes.  Or  do  you  want  to  argue  orally  ? 
Do  whatever  you  like.  You  know  the  problem  and 
you  know  your  individual  temperaments  and  how 
you  can  best  work  it  out. 

Mr.  Enright :  I  would  suggest  that  we  be  directed 
to  stipulate  or  not  stipulate,  say,  within  a  reason- 
able period  of  time,  five  days,  or  something  like 
that,  and  then  if  the  court  could  find  time  to  con- 
venience us  for  15  or  20  minutes,  that  each  come 
in  here  and  orally  discuss  and  argue  the  exact 
points  involved.  We  might  be  able  to  aid  the  court 
in  getting  to  the  core  of  the  problem.  That  would 
be  my  thought  on  it. 

The  Court :  "Well,  suppose  we  say  that  you  either 
arrive  at  a  stipulation  or  series  of  stipulations,  or 
abandon  the  effort  prior  to  the  last  day  of  June, 
and  that  if  you  do  arrive  at  a  stipulation,  that  we 
set  the  matter  for  oral  argument  on  July  6th  at 
9:00  o'clock. 

Mr.  Powsner :  Your  Honor,  I  wonder  if  it  would 
be  at  all  possible  to  defer  oral  argument  in  this 
case  beyond  the  month  of  July.  Mr.  Camusi  has 
plans  to  be  out  of  the  State  during  that  month.  I 
presume  he  wants  to  argue  the  matter.  [584] 

The  Court:  My  giving  you  that  date  was  not 
simply  one  of  convenience,  but  I  had  in  mind  that 
I  will  be  out  of  this  division  the  month  of  August 
and  will  be  in  vacation  during  the  first  part  of 
July,  beginning  on  the  7th. 
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If  you  want  to  put  it  over  beyond  the  July  6th 
date,  it  will  have  to  go  into  a  September  date. 

Mr.  Enright:  I  would  prefer  to  waive  oral  argu- 
ment and  submit  some  kind  of  a,  say,  not  exceeding 
four-x)age  explanation  to  the  court  before  July  6th. 

My  reason  for  asking  that  it  be  handled  in  this 
manner  is  this:  I  believe  it  desirable  that  the  Re- 
ceiver's fees  in  this  matter  all  be  submitted  at  the 
same  time. 

The  Court:  I  think  it  is  to  everyone's  advantage 
to  get  this  tag  end  of  the  litigation  straightened  out, 
and  over. 

Mr.  Powsner:  It  isn't  my  desire  to  hold  up  the 
payment  of  the  Receiver's  fee.  I  don't  see  that  the 
ascertainment  of  the  reasonableness  of  his  fees  or 
his  attorney's  fees  is  dependent  on  the  resolution 
of  the  issues  between  the  plaintiff  and  defendant. 

The  Court:  They  rather  fall  naturally  on  the 
same  table  for  consideration.  And  I  would  like  to 
have  one  more  bout  with  Tidwell  vs.  Richman,  and 
then  sign  it  off. 

Mr.  Powsner:    I  understand  what  you  mean. 

Mr.  Enright:  That  is  my  feeling,  too,  your 
Honor.  It  is  difficult  to  work  up  these  matters, 
analyze  them  and  go  in  [585]  and  discuss  them,  as 
every  time  you  do  there  is  energy  involved.  That  is 
why  I  want  to  do  it  all  at  once. 

The  Court:  Particularly  if  it  is  one  of  these 
problems  that  stimulates  the  recollection  of  matters 
that  should  be  considered  on  others. 

See  if  you  can  work  this  out  according  to  the 
suggestion   I   have  made.   If  you  wish   to   simply 
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submit  a  short  informal  memoranda  on  July  Gth,  I 
would  be  happy  to  accept  that  in  lieu  of  oral  argu- 
ment, but  if  you  are  going  to  do  that,  let  me  know- 
ahead  of  tune  so  I  can  know  whether  to  be  here  at 
9:00  o'clock  on  the  6th. 

Mr.  Powsner:  Mr.  Richman  and  I,  or  somebody, 
will  get  together  and  come  to  an  agreement  as  to 
how  the  matter  is  to  be  conducted,  by  memorandum 
or  oral  argument,  on  the  Gth,  and  will  inform  the 
court  of  the  conclusions  we  come  to. 

Mr.  Enright :  We  will  meet  between  now  and  the 
6th  and  agree  to  what  we  can  stipulate  to  and  what 
w^e  cannot. 

The  Court:  Let's  have  these  documents  received 
into  evidence  now,  so  the  clerk  may  mark  them  and 
I  can  commence  to  have  them. 

Mr.  Enright :    May  I  read  them  off  ? 

The  Courtff  Yes,  read  them  off  and  hand  the 
documents  to  Mr.  Whyte. 

Mr.  Enright:  First,  a  mutual  release.  This  office 
copy  is  undated,  but  it  is  the  form  used  by  the 
parties,  and  [586]  I  think  it  is  agreeable  that  it  be 
used. 

The  Clerk:     Defendants'  A. 

The  Court:    That  is  admitted. 

(The  docmnent  referred  to  was  marked  De- 
fendants' Exhibit  A  and  was  received  in  evi- 
dence.) 
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DEFENDANTS'  EXHIBIT  A 
MUTUAL    RELEASE 

Lyda  Tidwell,  individually  and  as  co-trustee  and 
as  beneficiary  under  Richman  Trust,  hereby  releases 
each  of  the  following  named  persons  or  corpora- 
tions, their  agents  and  servants  of  any  and  all 
claims,  known  or  unknown,  that  she  may  have 
against  any  one  or  all  of  them,  from  the  beginning 
of  the  vrorld  to  the  present  time,  and  each  one  of 
the  following  named  persons  and  corporations,  and 
all  of  them,  their  agents  and  servants,  individually 
and  jointly,  release  any  and  all  claims,  known  or  un- 
known, that  they  or  any  one  of  them  have  against 
Lyda  Tidwell,  from  the  beginning  of  the  world  to 
the  present  time,  said  persons  being : 

Frederick  I.  Richman,  individually  and  as  co- 
trustee and  as  beneficiary  and  as  agent  under  Rich- 
man  Trust; 

J.  B.  Witt; 

Witt  Ice  and  Gas  Co.,  a  California  corporation; 

Modern  Machine  Works,  a  California  corpora- 
tion; 

Consolidated  Mortgage  Co.,  a  California  corpora- 
tion; 

Formula  Products  Co.,  a  California  corporation; 

Elizabeth  Johnson,  formerly  Elizabeth  Pomy. 

Dated  this day  of  March,  1954. 

Lyda  Tidwell 
Frederick  I.  Richman 
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J.  B.  Witt 
Witt  Ice  and  Gas  Co.,  a  California 
corporation,  ; 

By    

Modern  Machine  Works,  a  California 
corporation. 

By   

Consolidated  Mortgage  Co.,  a  Califor- 
nia corporation, 

By    

Formula  Products  Co.,  a  California 
corporation, 
By   

Elizabeth  Johnson,  formerly 
Elizabeth  Pomy 

The  Court:  That  is  for  the  court  to  consider  as 
a  true  copy  of  the  lease  that  was  potentially  ex- 
ecuted ? 

Mr.  Enright:     Yes.  The  second  exhibit.  Exhibit 
B,   the   mutual   dismissal,   dated   March   25,    1954, 
which  is  a  part  of  the  court  record.  May  it  be  re- 
ceived, the  original,  by  reference? 
The  Court:     Yes. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  B  and  was  received  in  evi- 
dence.) 

[Printer's  Note:  Defendants'  Exhibit  B  is  a 
document  entitled  "Dismissal  with  Prejudice" 
and  is  set  out  at  pages  124-125  of  this  record.] 
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Mr.  Enright:  Exhibit  C,  a  Stipulation  between 
the  parties,  dated  February  26,  1954,  which  is  a 
part  of  the  court  record. 

The  Court:    It  will  be  received  by  reference. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  C  and  was  received  in  evi- 
dence.) 

[Printer's  Note:  Defendants'  Exhibit  C  is  a 
document  entitled  "Stipulation"  dated  Feb.  26, 
1954,  and  is  set  out  at  pages  54-55.] 

Mr.  Enright:  Exhibit  D,  the  Order  made  by  the 
court,  pursuant  to  that  stipulation,  which  order 
was  dated  February  26,  1954,  and  is  a  part  of  the 
court  record. 

The  Court:    That  is  received  by  reference. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  D  and  was  received  in  evi- 
dence.)   [587] 

[Printer's  Note:  Defendants'  Exhibit  D  is  a 
document  entitled  ''Order"  dated  Feb.  26,  1954, 
and  is  set  out  at  pages  55-57  of  this  record.] 

Mr.  Enright:  Exhibit  E,  the  escrow  instructions 
executed  by  both  parties. 

Mr.  Powsner:    It  is  a  buyer's  and  seller's  escrow. 
Mr.  Enright:    Yes. 
The  Court:    Received. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  E  and  was  received  in  evi- 
dence.) 
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CALIFORNIA  BANK 
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00,000.00  (havlne  paid  $100^000.00  jto.  T.J^ 
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will  also  hand  you  any  Instnaants  and/or  docmente  oeceaaary  and/or  raqulred  of  Bt»  to  terrain^ 
«  th^it  certain^  Declaration  of, 
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»n»d  to  uae  ud/or  deliver  provided  on  or  before  —Mr  I  «■<■  lafcMmnaBBDI  lU^  X^  ZSSk- 

ing  y  .u  to  prurure  Title  InsurancB  and  trust  Compangr'a 


of  Trust  known  aa  "Rlch«an  Trua' 
[.  Ricnmanin  the  execution  of  aj 
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any  Instrumen       --j^»-  -■ ^- 
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ley  or  title  Insurance  in  the  i^suinic  Title  Company's  usual  form  with  Ita  lialulil  >  for    .  "7  iD^  *jQ^GD  fliP  Bmi^mPfl^^tln  *#*♦  ffcnio- 

real  property  In  th«  COUNTY  OF  LOS  ANGELES    STATK  or  CALIFORNIA    Vli  M    PW    S^tMlUKl    T^JtMC  t 

PARCEL  Ij  T>»  easterly  1U9.75  feet  of  the  northerly  60  feet 
of  Lot  1  in  Block  2  of  Beaudry  Tract,  in  the  city  of  Los  Anreles, 
county  of  Los  Anreles,  state  of  California,  as  per  nap  recorded  in 
Book  1  Pa-^es  UOl  and  Ii02  of  Miscellaneous  Records,  In  the  office 
of  the  county  recorder  of  said  county. 

PARCEL  2|  Lot  17  of  Culver's  Hollywood  Park  Tract,  in  the  city  of 
Loo  AnRelos,  county  of  Los  Anreles,  state  of  California,  as  per 
map  recorded  in  Book  U  Page  33  of  Uaps,  in  the  office  of  the 
county  recorder  of  said  county. 

PARCEL  2ai  Lot  1  of  the  Holly  Tract,  In  the  city  of  Los  Anreles, 
county  of  Los  Anfjeles,  state  of  California,  as  per  nap  recorded 
In  Book  3  Pare  29  of  Uaps,  in  the  office  of  the  county  recorder 
of  aald  county. 

PARCEL  3i  The  north  21  feet  of  lot  8,  and  all  of  lots  9  and  10  and 
the  south  17\  feet  of  lot  11  in  block  ll;  of  Chapman  Pp-rk  Tract, 
In  the  city  of  Los  Anf^lea,  county  of  Los  Anpeles,  state  of 
California,  as  per  map  recorded  in  book  8  pare  5U  of  Maps,  in  the 
off  ce  of  the  county  recorder  of  said  county. 

PARCn,  Ui  Lots  22  and  23  of  Country  Clnb  Heighta,  In  the  city  of 
Los  Anreles,  county  of  Los  Anpelee,  state  of  California,  as  per  map 
recorded  in  book  6  pare  56  of  Mape,  in  the  office  of  the  county 
recorder  of  said  county. 

PARCKL  5i  Lot  7  and  the  northerly  50  feet  of  lot  6  in  block  1 
of  Hollywood  Ocean  View  Tract,  In  the  city  of  Los  Anreles,  county 
of  Los  Anreles,  state  of  California,  as  per  laap  recorded  in  book  1 
pace  62  of  Maps,  in  the  office  of  the  county  recorder  of  said  county. 

EXCEPTING  therefrom  the  northerly  15  feet  of  said  lot  7,  as  conveyed 
to  the  County  of  Los  Angeles  for  road  purposes  by  deed  recorded  in 
book  I63I1  page  2it6  of  Qeeds. 
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1  POLICY  OF  TITLE  INSURANCE  CALLED  FOR  UNDER  THESE  INSTRUCTIONS  MAY  BE  ISSUED  FOR  THE  BENEFIT  OF  ALL  PARTIES  IN 
EREST  AND  MAY  BE  PROCURED  FROM  ANY  TITLE  COMPANY  OPERATING  IN  THE  COUNTY  WHERE  THE  PROPERTY  IS  LOCATED  AND 
L  BE  SUBJECT  TO  EXCEPTIONS  AND  CONDITIONS  CONTAINED  IN  SUCH  COMPANY  S  REGULAR  PRINTED  FORM.  INCLUDING  BUT  NOT 
ITED  TO  AN  EXCEPTION  THAT  SAID  POLICY  WILL  NOT  INSURE  AGAINST  LOSS  BY  REASON  OF  THE  RESERVATION  OR  EXCEPTION  OF 
WATER  RIGHTS,  CLAIMS,  OR  TITLE  TO  WATER. 
I)0>   25k:  S.B2  I. 
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!  NO  NOTICE.  DEMAND  OR  CHANGE  OF  INSTRUCTIONS  SHALL  BE  OF  ANT  EFFECT  IN  THIS  ESCROW  UNLESS  GIVEN  IN  WRITING 

'  ALL  PARTIES  AFFECTED  THEREBY.  In  the  event  conflicting  demands  are  made  or  notices  served  upon  you  with  respect  to  this  escrow,  the  parties 
reto  expressly  agree  that  you  shall  have  the  absolute  right  at  your  election  to  do  elthpr  or  both  of  the  follnwlnR  withhold  and  stop  all  further  pro- 
idlngs  in,  and  performance  of,  this  escrow,  or  file  a  suit  in  interpleader  and  obtain  an  order  from  the  court  requiring  the  parties  to  interplead  and  liti- 
te  In  such  court  their  several  claims  and  rights  amongst  themselves.  In  the  event  such  Interpleader  suit  Is  brought,  you  shall  ipso  facto  be  fully  released 
d  discharged  from  all  obligations  to  further  perform  any  and  all  duties  or  obligations  imposed  upon  you  in  this  escrow,  and  the  parties  jointly  and 
/erally  agree  to  pay  you  all  costs,  expenses,  and  reasonable  attorney's  fees  expended  or  incurred  by  you,  the  amount  thereof  to  be  fixed  and  a  judgment 
jreof  to  be  rendered  by  the  court  Ir 


ittorney's  fees  expended  < 


by  you,  the  t 


;  You  are  not  to  be  held  liable  for  the  sufficiency  or  correctness  as  to  form,  manner  of  execution,  or  validity  of  any  Instrument  deposited  In  this 

TOW.  nor  as  to  Identity,  authority,  or  rights  of  any  person  executing  the  same,  nor  for  failure  to  comply  with  any  of  the  provisions  of  any  agreement. 
Utract.  or  other  Instrument  filed  herein  or  referred  to  herein,  and  your  duties  hereunder  shall  be  limited  to  the  safekeeping  of  such  money.  Instruments, 
tother  documents  received  by  you  as  escrow  holder,  and  tor  the  dispoaitlon  of  same  In  accordance  with  the  written  Instructions  accepted  by  you  In  this 


:row. 


!Atl  parties  hereto  further  agr 
ita,  damages,  judgments,  attorney's  fe 
inectlon  with  or  arising  out  of  this  esc 
:rowed  papers  and  other  property  and  i 


Jointly  and  severally,  to  pay  on  demand,  as  well  as  to  inden 
expenses,  obligations  ana  liabilities  of  any  kind  or  nature  i  .        „ 

•,  and  you  are  hereby  given  a  lien  upon  all  the  rights,  titles  and   interest  of  each  of  the  undersigned  In  an 
les  deposited  in  this  escrow,  to  protect  your  rights  and  to  Indemnify  and  reimburse  you  under  this  agreement. 
It  Is  agreed  by  the  parties  hereto  that  so  far  as  your  rights  and  liabilities   are  concerned,   this   transaction    Is  an   escrow  and  not  any  other 
ml  relation  and  you  are  an  escrow  holder  only  on  the  terms  expressed  herein,  and  you  shall  have  no  responsibility  of  notifying  me  or  any  of  the  partle 
this  escrow  of  any  sale,  resale,  loan,  exchange,  or  o»her  transaction  involving  any  property  herein  described  or  of  any  profit  i  '  "  . 

corporation  (broker,  agent,  and  parties  to-thls  and /or  any  other  escrow  included)  in  connection  therewith,  regardless  of  the  fact  that  i 


1  (broker,  agent,  and  p 
,lon(a)  may  be  handled  by  you  In  this 


Any  amended,  supplemental. 


another  escrow. 
erparts.  each  of  which  i 


I  from  and  against  ail 


allzed  by  any  per; 


shall  constitute  < 
-  additional  instructions  glv 


and  the  sa 
shall  be  : 


spectlve  of  the  date  of  Its  exe 


utio 


I  and  delivery,  be 


jbject  to  the  foregoing  conditions. 


Ijrdg  iacMffla-Tldiir»ir 


o/o  Laurence  3.  Ifartln 


74  llilU 


Addre3353a.W..-6th-St».Salt».701».IA..ll»--     _     Phone.. 


SELLER 


Febpuaiy  26,  WJUj, 


THE  FOREGOING  TERMS.  CONDITIONS  AND /OR  INSTRUCTIONS   ARE   HEREBY  CONCURRED  IN.   APPROVED  AND  ACCEPTED. 
Prior  to  the  expiration  of  the  time  specified  on  Page  One  of  the  Buyer's  Instructions  I  will  hand  you  all  Instruments  and  money  necessary  of 
I  to  enable  you  to  comply  therewith.  Including  a  deed  of  the  property  described,  executed  by  P.,    I>   BICHMAW   and  LTOA   TIPWEUf,  - 

Ich  you  arj  authorized  to  use  and /or  deliver  when  you  hold  In  this  escrow*for  ^e  account  of  F«-X»-&i.OhBall- 

'00|000«00|  „"g'fcnFn^MmMigJHm|'MII»  ■"■<  |n..r,,,.,»nfr   H.iu.^r.hl.  tc^me   umier   these   Instructions.   iMMJUJUJUIBBaSl 

if  commission  of  L.-HonA. 
inker's  License  No 


^^M^ 


_),  whose  address  la 


htwittistMSing^^  undersized,  P«  !•  ^Ichaaa 

'(j!ot_toJj"e'a.iIi^^  !! _ 


.'mderstjmd  tM^..*MJ^^^ 

^ll!9d_to  _be  f  ia«i_  to  th  action  .referred  to  In  the  Bvgrepfa 

Pilanxctians  and..thB_£illn&-thflrAQf_ahall_aai^  doH-rery-  thereof  to  aw, 

(Jbha_olQa&.J3i_sa0ron:-dfill7Br  .to  JiuL-the  Oeneral  Aeleaaa  algned^hjr  lorda  Ildmll  In  no^  favor 
<i  in  faTOT-jf  an  riwfBnrtantH_lii.aaid-PtoltedatateaDla.trict  Court  Action^ 


^1 


You  will,  as  my  agent,  assign  any  Insurance  of  mine  handed  you   fo 


KsaazaxBotaxamxsxuouDixflnucsxi 


proper  amount  to  be  affixed  '-  infflftftWliyHlt'ff»MW1ll1M'MiltT"*T1 
I  Issue  your  check  forJBfJHHt  InK'ofof ?.«.  ...It.  M.ChDian      _ _ 

\i  iMii  to: JP«...X....,]Ha.chman_ Address  appearlns  beloir _ 
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Mr.  Enright:  I  propose  as  Exhibit  F  two  docu- 
ments dated  October  22,  1953,  both  pertaining  to  the 
Smog  Control  Oxyaire. 

Mr.  Powsner:    May  I  see  those? 

Mr.  Enright:     Surely. 

Mr.  Powsner:  I  will  stipulate  they  be  admitted, 
subject  to  explanation  and  evidence,  unless  we,  of 
course,  can  arrive  at  a  stipulation  between  now  and 
July  1st  concerning  these  contracts. 

The  Court:    All  right.  They  are  received. 

(The  documents  referred  to  were  marked  De- 
fendants' Exhibit  F  and  were  received  in  evi- 
dence.) 

DEFENDANTS'  EXHIBIT   F 

[Letterhead  of  Air  Pollution  Control,  Inc.] 

Mr.  F.  I.  Richman  October  22,  1953 

417  South  Hill  St.,  Los  Angeles,  Calif. 

Dear  Mr.  Richman: 

We  are  pleased  to  quote  our  price  of  $1,450.00 
for  the  installation  of  our  Catalytic  Unit  to  elim- 
inate smoke,  fly-ash  and  particulate  matter,  in  con- 
nection with  the  incinerator  in  the  Canterbury 
Apartments,  located  at  1746  N.  Cherokee,  Holly- 
wood. Price  quoted  includes  the  following: 

(a)  Installation  of  our  U-Unit  adjacent  to  ex- 
isting incinerator,  completely  bricked  and  enclosed 
in  a  12  guage  steel  case. 
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(b)  Install  electric  locks  to  each  hopper  on  every 
tloor. 

(c)  Complete  gas  line  to  each  dehydrating  burner 
in  existing  incinerator,  as  well  as  gas  line  to  new 
unit. 

(d)  File  api)lications  covering  Los  Angeles 
County  Air  Pollution  Control  District  permits. 

(e)  Equipment  will  be  guaranteed  as  follows: 

1.  For  a  period  of  two  (2)  years  from  date  of 
apx)roval,  against  faulty  material  or  workmanship. 

2.  To  give  complete  operating  satisfaction. 

3.  To  conform  to  Los  Angeles  County  Air  Pollu- 
tion Control  District  requirements  for  the  next  five 
(5)  years — when  operated  according  to  our  written 
instructions. 

All  materials  used  in  construction  described 
above  will  be  new  and  of  first  quality.  All  labor  will 
be  performed  by  men  experienced  in  incinerator 
construction. 

Price  quoted  does  not  include  labor  and  materials 
in  the  nature  of  maintenance  or  repairs  to  existing 
incinerator  and  stack. 

A  deposit  of  10 ^c  of  the  above  quoted  amount  is 
required  upon  execution  of  contract,  balance  of 
which  is  payalile  upon  receipt  of  the  Los  Angeles 
County  Air  Pollution  Control  District  permit  to 
operate. 

Our  work  is  approved  by  the  F.H.A.,  and  very 
liberal  loans  are  available  for  this  work. 
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Thanking  you  for  the  opportunity  to  submit  this 
quotation,  we  are 
Very  truly  yours, 

Air  Pollution  Control,  Inc. 
HBP/db  Hal  B.  Phillips 

I  hereby  accept  the  offer  of  the  Air  Pollution 
Control,  Inc.  as  outlined  on  pages  one  and  two  of 
this  quotation  and  agree  to  pay  the  sum  of  $1,- 
450.00  and  upon  execution  of  this  contract  we  are 
submitting  a  deposit  of  $150.00. 

Date:  10-23-53. 

/s/  Richman  Trust 
/s/  By    F.  I.  Richman,  Owner  Agent 

Accepted  by:  Date  10-26-53. 

Air  Pollution  Control,  Inc. 
/s/  By   B.  Manalis,  V.P. 

[Duplicate  copy  attached.] 


Mr.  Enright:  The  next,  either  by  stipulation  or 
by  reference  to  the  present  court  record,  is  the 
Oliver  Cromwell  Smog  Control  permit,  pertaining 
to  the  Oxyaire  Company.  The  permit  was  issued  on 
March  9,  1954. 

Mr.  Powsner:     Is  that  permit  in  the  record? 

Mr.  Enright:  The  physical  document  is  not,  but 
it  should  be  a  part  of  your  files.  [588] 

Mr.  Powsner:     Of  the  court  files'? 

Mr.  Enright:    No,  of  yours.  I  mean  your  client's 
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files,  the  plaintiff's  files.  It  was  received  through 
the  mail. 

Mr.  Powsner:  I  will  stipulate  that  that  permit 
go  in  evidence.  I  don't  know  what  it  says. 

Mr.  Enright:    Will  you  locate  it? 

Mr.  Powsner:    Yes. 

Mr.  Enright:     And  the  permit 

Mr.  Powsner:     Dated  March  9th? 

Mr.  Enright:  Yes.  Likewise,  there  was  a  permit 
for  the  Canterbury,  which  I  think  is  involved  in 
your  amounts  here,  and  it  was  issued  March  23rd. 
Will  you  locate  that? 

Mr.  Powsner:     Yes. 

Mr.  Enright:  And  the  same  stipulation  as  to  its 
going  into  evidence? 

Mr.  Powsner:  Yes.  We  will  stipulate  those  are 
the  dates.  You  have  a  right  to  put  the  document  in 
evidence,  if  you  wish. 

Mr.  Enright:     Stipulate  they  go  into  evidence. 

Mr.  Powsner :  I  haven't  seen  them.  I  don't  know 
what  the  dates  on  them  are. 

Mr.  Enright:     That  is  all  right. 

(The  documents  referred  to  were  marked  De- 
fendants' Exhibit  G  and  were  received  in  evi- 
dence.) 
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AIR    POLLUTION    CONTROL    DISTRICT 
COUNTY  OF  LOS  ANGELES 


PERMIT 


IS  HEREBY  GRANTED  TO 

OLIVER  CROMWELL  APARTMENT  HOTEL  -  RICHMAN  TRUST,  DBA 
TO  OPERATE 
CHUTE-FED  INCINERATOR,   MODIFIED  WITH  A  OXYAIRE  U-UNIT  WITH  AFTERBURNER 

LOCATED   AT 

418  South  Normandle  Avenua 

Los  Angeles  $,  California 

SUBJECT  TO  THE  FOLLOWING  CONDITIONS 

NONE 


TraS  PERMIT  DOES  NOT  AUTHORIZE  THE  EMISSION  OF  AIR  CONTAMINANTS  IN  EXCESS  OF  THOSE  ALLOWED  BY 
DIVISION  20,  CHAPTER  2,  ARTICLE  3,  OF  THE  HEALTH  AND  SAFETY  CODE  OF  THE  STATE  OF  CALIFORNIA  OR  THE  RULES 
AND  REGULATIONS  OF  THE  AIR  POLLUTION  CONTROL  DISTRICT. 

THIS  PERMIT  CANNOT  BE  CONSIDERED  AS  PERMISSION  TO  VIOLATE  EXISTING  LAWS,  ORDINANCES,  REGULATIONS 
OR  STATUTES  OF  OTHER  GOVERNMENTAL  AGENCIES. 

REVOCABLE  AND   NOT  TRANSFERABLE 

GORDON  P.  LARSON,  DIRECTOR 


DATE      ^^^  9j  1954 
Appa,  No.   8219 


NV     10424 


/' 


POST  NEAR  OPERATING  EQUIPMENT 


By^ 


AIR    POLLUTI^ON    CpNTROL    DISTRICT 
COUNTY  OF  LOS  ANGELES 


Business  Manager 


PERMIT 


-  >. 


IS  HEREBY  GRANTED  TO 

CANXERBURX  APABTHENTS 

(JAMES  M.  UDALL,  INCQRPOBATED,  DBA) 

TO  OPERATE 

FLUE  FED  INCINfiRATOB  WITH  TWO  METTLKB  #4  BS  GAS  BUBJftRS 

AND  AN  O^AIEE  U-UNH  WITH  A  MBTTLER  #9  BS  GAS  BURNER 

LOCATED   AT 

1746  North  Cherokea  Avenue 

L08  Angeles  28,  California 

SUBJECT  TO  THE  FOLLOWING  CONDITIONS 

NONE 


THIS  PERMIT  DOES  NOT  AUTHORIZE  THE  EMISSION  OF  AIR  CONTAMINANTS  IN  EXCESS  OF  THOSE  ALLOWED  BY 
HVISION  20  CHAPTER  2,  ARTICLE  3,  OF  THE  HEALTH  AND  SAFETY  CODE  OF  THE  STATE  OF  CALIFORNIA  OR  T^E  RULES 
VNB  REGinlATIONS  OF  THE  AIR  POLLtTTION  CONTROL  DISTRICT.  „  .  „„„o    t,x,^„t  »t^/^»tc: 

THIS  PERMIT  CANNOT  BE  CONSIDERED  AS  PERMISSION  TO  VIOLATE  EXISTING  LAWS.  ORDINANCES,  REGULATIONS 
)m  STATUTES  OF  OTHER  GOVERNMENTAL  AGENCIES. 

REVOCABLE  AND   NOT  TRANSFERABLE 

3ATE...«?ime-5j.-1954 

Appl.  No.  9430 


N^    ri343 


POST  NEAR  OPERATINa  EQUIPMENT 


By 


GORDON  P.  LARSON,  DIRECTOR 


Busihess  Manager 
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Mr.  Enright:  That  would  be  the  defendants' 
case,  your  [589]  Honor. 

The  Court:     What  do  you  wish  to  put  in? 
Mr.  Powsner:     I  think  Mr.  Enright  has  pretty 
well  covered  the  exhibits.  The  letters  of  February 
19th  and  26th,  constituting  a  contract,  are  part  of 
this  record,  are  they  not? 

Mr.  Enright:  I  would  propose  they  be  more 
definitely  made  a  part  of  the  record,  as  an  exhibit 
by  reference,  to  the  objections  by  the  defendant  to 
the  Receiver's  accounting.  That  is  where  they  are 
in  the  record. 

The  Court:    So  ordered. 

Mr.  Enright:  That  would  be  Exhibit  H.  That 
would  be  the  two  letters,  one  dated  February  19, 
1954,  and  the  other  dated  February  25,  1954. 

Mr.  Powsner:  Those  are  the  letters  made  ex- 
hibits in  your  first  objections? 

Mr.  Enright:  My  objections,  defendants'  ob- 
jections. 

(The  documents  referred  to  were  marked  De- 
fendants' Exhibit  H  and  were  received  in  evi- 
dence.) 

[Printer's  Note:  Defendants'  Exhibit  H,  two 
letters,  one  dated  Feb.  19,  1954,  and  the  other 
Feb.  25,   154,   attached  to  Defendants'   Objec- 
tions, set  out  at  pages  139-144  of  this  record.] 
Mr.  Powsner:    I  have  nothing  more  to  offer  in 
evidence  at  this  time. 

The  Court :    Then  that  concludes  our  regular  pre- 
trial for  today,  and  we  will  anticipate  either  mem- 
oranda or  argiunent  on  July  6th. 
Mr.  Powsner:    Your  Honor,  I  think  there  may 
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be  some  more  stipulations  which  could  possibly  be 
reached  here  and  now.  [590] 

The  Court:     All  right. 

Mr.  Powsner:  The  amounts  in  connection  with 
Mr.  Richman's  claims.  We  could  stipulate  that  petty 
cash  fund  was  $785.00. 

Mr.  Enright:  I  had  assumed  that  had  been  stip- 
ulated to. 

The  Court:  The  parties  both  have  treated  it  as 
that  amount. 

Mr.  Powsner:  I  don't  know  the  state  of  your 
knowledge  concerning  the  rents  which  you  claim 
were  collected  by  Mr.  Hallberg,  which  were  Feb- 
ruary rents  and  which  were  turned  over  to  Mrs. 
Tidwell's  agents. 

I  have  information  from  Mr.  Udall  setting  out 
the  precise  amounts  which  are  February  rents,  on 
which  Mr.  Richman  should  have  correct  informa- 
tion, and  that  those  amounts,  or,  the  total  is  not 
$1,290.59,  but  $1,300.28,  and  that  is  divided  up  as 
follows : 

Mr.  Enright:  We  will  not  accept  the  greater 
amount. 

Mr.  Powsner:  That  greater  amount,  I  am  start- 
ing to  point  out  to  you  of  what  it  is  made  up. 

Mr.  Enright:  I  would  stand  on  the  $1,290.59.  I 
know  how  you  got  your  $1,300.28.  It  is  a  prorate 
basis,  and  we  do  not  agree  to  a  proration.  It  is  all 
stated  in  Mr.  Camusi's  letter  of  March  30th. 

Mr.  Powsner:  In  connection  with  the  Canter- 
bury and  Western  Arms  and  Cromwell,  those  three. 

Mr.  Enright:     Yes. 
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Mr.  Powsner:  In  other  words,  we  are  at  issue 
on  those  amounts? 

Mr.  Enright:  I  will  agree  you  could  offer  evi- 
dence it  was  $1,300.28,  if  you  so  desire.  We  say  the 
amount  is  $1,290.59. 

Mr.  Powsner:  There  is  some  confusion  as  to 
what  we  are  talking  about  here.  When  I  mentioned 
$1,300.28  I  referred  to  a  total  which,  it  is  our  posi- 
tion, you  have  mistakenly  assumed  is  entirely  Feb- 
ruary rents.  It  is  our  position  that  only  $424.34  of 
that  amount  is  February  rents. 

Mr.  Enright:    I  cannot  so  stipulate. 

Mr.  Powsner:  Then  we  could  stipulate  that  the 
agent's  fees  for  November,  of  $3,104.13,  have  not 
been  paid? 

Mr.  Enright:     I  will  accept  that  stipulation. 

Mr.  Powsner:  That  is  all  I  can  propose,  your 
Honor. 

The  Court:  Well,  it  seems  that  you  still  have 
some  fact  issues,  as  to  which  evidence  will  be  nec- 
essary, unless  you  get  together  on  stipulations  which 
don't  look  too  hopeful.  Perhaps  by  July  6th  you 
will  have  worked  out  your  stipulation.  If  you  have 
not  worked  out  further  stipulation  the  court  will 
give  you  a  date  for  taking  the  evidence. 

Mr.  Enright:  Your  Honor,  before  we  do  become 
involved  in  what  could  be  a  trial  lasting,  I  would 
say,  maybe  two  days,  there  is  a  point  of  law  that 
the  court  could  rule  upon,  which  [592]  would  elimi- 
nate the  necessity  of  receiving  evidence  on  prora- 
tion of  rents,  or  one  point  we  have  a  question  of 
fact  on. 
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The  $58.80  item  on  the  smog  equipment  I  would 
forfeit  rather  than  go  to  trial  on,  leaving  only  this 
question  of  rents. 

Now,  the  point  of  law  I  make  is  this:  There  has 
been  received  in  evidence  by  stipulation  already  two 
escrow  instructions.  They  have  been  received  in  evi- 
dence, the  February  19th  offer  from  the  defendant  to 
the  plaintiff,  and  February  25,  1954  acceptance  by 
the  plaintiff  of  the  defendant's  offer. 

The  Court:     And  the  release. 

Mr.  Enright:  And  the  release.  Now,  my  point  is 
this:  That  the  escrow  instructions  specifically  pro- 
vide there  be  no  proration  of  rents  if  the  court  were 
to  rule  upon  that  written  instrument,  three  docu- 
ments constituting  the  instrument,  or,  if  they  want, 
the  two  letters,  the  offer  and  acceptance.  The  parol 
evidence  is  not  admissible,  I  don't  think.  I  am  satis- 
fied it  isn't. 

At  least  in  my  own  mind  there  is  no  issue  of  fact 
remaining,  because  the  escrow  instructions  are  clear 
that  there  be  no  proration  of  rents. 

I  have  it  here,  if  you  care  to  read  it.  And  I  had 
in  mind  the  specific  provision  on  page  2  of  the  in- 
structions, "The  Following  Adjustments  Only  Are 
Required  In  This  Escrow:"  [593] 

When  it  comes  to  rents  there  is  "None." 

The  typewritten  portion  of  the  escrow  specifi- 
cally provides,  on  the  first  page: 

"Notwithstanding  the  printed  provision  in  these 
instructions  I  agree  to  pay,  in  addition  to  the  buy- 
er's costs  and  expenses  in  this  escrow  all  of  the 
seller's  costs  and  ex|)ensos  of  this  escrow  and  the 


Lyda  Tidiuell,  Etc.  811 

cost  of  the  policy  of  title  insurance,  revenue  stamps 
and  recording  and  filing  all  instruments  and  docu- 
ments and  the  seller's  escrow  fee. 

"These  instructions  are  not  intended  to  and  do 
not  amend,  alter,  modify  or  supersede  any  agree- 
ment outside  of  escrow  between  F.  I.  Richman  and 
me  and  with  which  agreement  the  California  Bank 
is  not  to  be  concerned." 

My  point  is  this,  your  Honor:  The  February  19, 
1954  letter,  offer,  provided  for  an  escrow,  contem- 
plated an  escrow. 

The  February  25,  1954  acceptance  accepted  the 
offer  as  it  was  written.  Somehow  we  might  logically 
argue  there  is  uncertainty  as  to  the  meaning  of  the 
offer  and  acceptance. 

But  if  there  is  uncertainty,  that  uncertainty  was 
completely  cured  and  perfected  by  the  written  es- 
crow instructions  that  I  have  just  read,  or  the  whole 
of  the  written  instructions,  if  one  wants  to  add  all 
of  them.   [594] 

Nov/  then,  if  the  plaintiff  here  expressly  in  writ- 
ing agreed  that  there  be  no  proration  of  rents,  and 
rents  were  to  remain  in  the  hands  of  the  Receiver 
up  to  5:00  p.m.  February  28th,  and  the  plaintiff 
was  to  receive  the  rents  commencing  March  1st,  the 
escrow  instructions  specifically  provide  for  no  pro- 
ration of  any  kind.  The  escrow  instructions  specifi- 
cally provide 

Mr.  Powsner:  I  don't  think  the  escrow  instruc- 
tions say  that. 

Mr.  Enright:  The  escrow  instructions  specifically 
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provide,  ''The  Following  Adjustments  Only  Are  Re- 
quired In  This  Escrow:" 

It  then  goes  on  and  enumerates  taxes  and  various 
other  items,  and  after  each  and  every  one  the  word 
is  printed  in  as  follows:  "None,"  N-o-n-e. 

My  point  is  this :  That  it  is  a  question  of  law  for 
the  court  to  determine  from  the  instruments  them- 
selves as  to  whether  there  is  any  proration  of  rents. 
If  the  court  determines  in  the  defendant's  favor, 
then  there  is  no  occasion  to  stipulate.  I  am  merely 
stating  here,  to  avoid  the  necessity  of  going  to  trial 
on  fact  which  I  will  object  to,  or  evidence  pertain- 
ing to  fact,  which  I  will  object  to,  as  being  an  at- 
tempt to  vary  the  terms  of  the  written  agreement. 
The  Court:    The  court  sustains  your  objection.  I 
think    [595]    parol  evidence  takes   care   of  it,   the 
parol  evidence  rule,  I  mean. 
Mr.  Enright :    Yes. 

Mr.  Powsner :  May  I  say,  in  connection  with  Mr. 
Enright's  objection  to  the  introduction  of  evidence, 
I  think  there  is  no  question  of  parol  evidence  being 
introduced  to  modify  the  original  escrow  instruc- 
tions. The  escrow  instructions  specifically  say, 
"These  instructions  are  not  intended  to  and  do  not 
amend,  alter,  modify  or  supersede  any  agreement 
outside  of  escrow  between  F.  I.  Richman  and  me," 
Mrs.  Tidwell. 

Obviously,  that  provision  does  refer  to  agree- 
ments, the  outgrowth  of  escrow,  and  would  refer 
to  them  and  bring  them  most  definitely  into  the 
interpretation  of  this  agreement. 

I  think  the  authorities  in  Mr.   Camusi's  latest 


Lyda  Tidwell,  Etc.  813 

brief  most  accurately  show  that  escrow  instructions 
are,  in  their  interpretation,  subordinated  to  a  writ- 
ten contract  by  which  they  are  arrived  at. 

The  Court:  Are  you  contending  there  was  a 
written  contract  which  provided  for  proration? 

Mr.  Powsner:     That  is  correct. 

The  Court:  I  will  set  aside  the  ruling  and  exam- 
ine the  evidence  and  see  if  it  includes  such  a  con- 
tract. 

Mr.  Enright :  Yes.  In  other  words,  the  court  will 
examine  the  two  letters  and  then  examine  the  es- 
crow instructions  and  then  rule [596] 

The  Court:     Yes. 

Mr.  Powsner:  Subject,  your  Honor,  of  course, 
to  the  arguments  as  to  the  meaning  of  that  con- 
tract? 

The  Court:  Yes.  That  will  be  one  of  the  sub- 
jects that  is  to  be  argued  here  on  the  6th. 

Mr.  Powsner :  Yes.  As  I  understand,  your  Honor 
is  not  going  to  make  the  requested  ruling  at  this 
point  now,  but  just  to  answer  Mr.  Enright,  the  point 
is  that  the  instructions  do  refer  to  the  prior  con- 
tract and  says  it  is  not  intended  to  supersede  them, 
and  the  authorities  submitted  point  out,  not  only 
does  not  the  escrow  instructions  supersede  the  con- 
tract, but  it  is  definitely  subordinate  in  its  meaning 
and  interpretation  to  the  former  contract. 

The  Court:     Yes. 

Mr.  Powsner:  Which  former  contract,  at  least 
the  affected  provisions  of  it,  having  been  written 
by  Mr.  Richman  or  his  attorney,  are  to  be  con- 
strued, if  there  is  any  ambiguity  in  there,  are  to 
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be  construed  most  strongly  against  Mr.  Richman. 

I  want  to  answer  Mr.  Enright,  to  point  out  that 
the  authorities  show — and  I  don't  think  Mr.  Enright 
has  submitted  any  authorities  to  counter  against 
this — it  is  our  contention  the  authorities  do  show 
that  the  contract  contained  in  the  letters  of  Febru- 
ary 19th  and  February  25th  prevail  over  contradic- 
tory provisions  in  these  escrow  instructions. 

And  in  construing  that  contract,  to  see  if  it  does 
have  [597]  provisions  to  prevail  over  the  provisions 
of  the  escrow  instructions,  that  that  contract  must 
be  construed  most  strongly  against  Mr.  Richman. 

Mr.  Enright:     Are  you  through? 

Mr.  Powsner:    Yes. 

Mr.  Enright :  My  point  was  that  I  invited  a  rul- 
ing by  the  court  interpreting  and  construing  the  two 
letters  and  the  escrow  instructions,  or  without  the 
escrow  instructions,  and  if  the  ruling  were  favor- 
able to  the  defendant  there  would  be  no  occasion  for 
our  issue  of  fact. 

I  am  willing  to  stand  on  the  very  authority  they 
particularly — and  I  quote  from  their  own  memo- 
randum : 

^'In  Pigg  vs.  Kelley,  92  Cal.  App.  329,  it  was  held 
that  where  a  written  agreement  of  sale  and  escrow 
instructions  connected  therewith  show  by  their 
terms  that  they  refer  to  the  same  sale,  the  two  in- 
struments must  be  construed  together  under  Civil 
Code  1642  to  ascertain  the  whole  contract  between 
the  parties." 

And  they  also  cite  Womble  vs.  Wilbur,  3  Cal. 
App.  527. 
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I  am  attempting  to  avoid  an  issue  of  fact.  I  will 
endeavor  to  stipulate  and  will  meet  at  counsel's 
convenience  any  time  between  now  and  July  1st. 

Mr.  Powsner:    Yes,  we  have  stipulated  to  that. 

Mr.  Enright:     Any  other  evidence?  [598] 

Mr.  Powsner:  No  other  evidence  that  I  have. 
Am  I  to  understand  you  are  abandoning  your  re- 
quest for  a  ruling  at  the  present  time? 

Mr.  Enright:    No.  I  am  still  requesting  it.  I  im-. 
derstand  the  court 

The  Court:  I  imderstand  he  is  still  requesting 
it.  I  don't  want  to  rule  precipitously,  until  I  have 
an  opportunity  to  reflect  on  it. 

Mr.  Powsner:  May  I  request  then  it  be  made 
along  with  the  other  issues  in  the  case,  after  briefs 
or  memorandum  are  submitted  by  us,  or  oral  argu- 
ment or  introduction  of  evidence,  depending  on 
what  agreement  we  reach? 

The  Court. :  It  would  have  to  be  made  before  the 
case  is  closed.  It  might  be  a  ruling  which  would 
allow  the  introduction  of  evidence.  It  might  be  a 
ruling  which  would  foreclose  some  evidence  you 
would  wish  to  offer.  I  will  have  to  make  it  before 
the  case  is  concluded. 

Mr.  Powsner:  Your  Honor  is  now  referring  to 
a  ruling  as  to  the  legal  effect  of  the  escrow  instruc- 
tions and  the  written  contract? 

The  Court:     That  is  right. 

Mr.  Powsner:  It  is  my  understanding  that  we 
have  stipulated  to  everything  except  minor  amounts 
of  money  in  connection  therewith. 


816        Frederick  I.  Richman,  Etc.,  et  al.,  vs. 

The  Court:  But  you  haven't  stipulated  as  to  the 
legal  [599]  effect  of  the  instruments  themselves. 

Mr.  Powsner:  That  is  right.  I  would  want  to 
include  those  issues  in  any  further  arguments, 
memoranda  or  brief  to  be  made. 

The  Court:  You  may  do  so.  And  that  is  what 
we  will  rule  on  before  the  case  is  closed.  I  will  hear 
you  on  July  6th  at  9:00  o'clock  or  receive  your 
briefs  on  those  points,  and  we  will  have  given  this 
matter  some  study,  so  that  I  can  possibly  let  you 
know  immediately. 

Mr.  Enright:  May  I  comment  that  if  the  court 
does  find  a  few  moments'  time — and  I  know  time 
is  pressing — then  we  might  avoid  our  question  of 
fact  as  to  this  $4,499.29  February  rents  they  claim 
they  collected. 

The  Court:    Yes. 

Mr.  Powsner:  I  don't  mean  to  be  insistent.  I 
don't  want  to  misunderstand.  In  other  words,  your 
Honor  is  not  going  to  make  that  legal  ruling  before 
giving  us  a  chance  for  further  argument  on  that 
legal  point? 

The  Court:  Not  at  all.  Not  at  all.  It  is  going  to 
be  argued  before  it  is  decided. 

Mr.  Powsner:  One  other  confusion  I  have.  As- 
suming we  cannot  get  together  and  completely  dis- 
pose of  the  case  by  stipulation,  plus  written  memo- 
randum, and  assuming  that  I  understand  that  the 
situation  that  will  take  place  July  6th  will  simph^ 
be  the  assigning  of  a  further  date  for  hearing, 
[600]  of  some  date  in  the  future  after  July  6th 
for  hearing 
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The  Court:  On  July  6th  we  will  hear  argument 
on  this  particular  question. 

Mr.  Powsner :    I  see. 

Mr.  Enright:  I  don't  know  what  you  want  to 
do  about  this  envelope.  I  believe  if  they  could  ])e 
kept  back,  I  am  quite  sure  I  can  demonstrate  to 
you 

The  Court:  You  think  it  is  a  matter  that  can 
be  disposed  of  by  stipulation? 

Mr.  Powsner:  I  think  we  ought  to  have  these 
while  we  discuss  the  matter. 

The  Court:    Yes. 

Mr.  Enright :  This  transcript  will  be  written  up 
and  we  Avill  have  the  benefit  of  it  for  further 
hearing. 

The  Court :     That  is  my  understanding. 

Mr.  Powsner:  Yes,  I  am  requesting  that  it  be 
written  up  at  the  present  time. 

Mr.  Enright :  I  can't  propose  anything  else,  your 
Honor,  to  close  this  matter. 

The  Court:  Well,  I  wish  you  luck  in  your  dis- 
cussions. 

Mr.  Enright:     Thank  you. 

Mr.  Powsner :     Thank  you. 

(Whereupon,  at  2:55  o'clock  p.m.,  Monday, 
June  21,  1954,  the  hearing  in  the  above-entitled 
matter  was  adjourned.)  *****  [601] 

Los  Angeles,  Monday,  Sept.  27,  1954,  9:00  a.m. 

The  Court:  It  has  been  a  long  time  since  we 
were  all  here  in  this  case,  but,  as  I  recall  it,  this 
is  the  day  for  the  final,  final  argument  on  the  sub- 
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ject  of  settlement  of  the  trustee's  account  or,  rather, 
the  Receiver's  account.  Is  that  right? 

Mr.  Camusi:    Yes,  that  is  right. 

Mr.  Enright:  As  I  understand  the  matter,  your 
Honor. 

The  Court:  Who  wants  to  make  the  first  argu- 
ment or  be  first  in  the  making  of  the  final  argu- 
ment? 

Mr.  Enright:  I  will  be  glad  to  be  heard,  your 
Honor. 

The  Court:    All  right. 

Mr.  Whyte:  Might  I  request  the  court's  indul- 
gence before  we  begin? 

I  believe  this  session  today  has  to  do  with  the 
adjustment  of  the  accounts  between  Mrs.  Tidwell 
and  Mr.  Richman.  The  argument  with  respect  to 
the  Receiver's  report  and  the  fees  have  already  been 
argued. 

Might  I  inquire  of  the  court  what  I  should  do 
about  these  bills  again? 

There  is  a  bill  in  the  sum  of  $89.20  to  the  re- 
porter on  account  of  copies  of  the  Receiver's  depo- 
sition and  of  my  deposition  taken  by  Mr.  Richman. 

There  is  also  a  bill  in  the  sum  of  $100.00  as  the 
fee  [603]  for  the  expert  witness,  who  testified  as 
to  the  reasonable  value  of  Mr.  Hallberg's  services. 

Would  the  court  care  to  instruct  as  to  what  dis- 
position should  be  made  of  those  bills? 

The  Court:  Yes.  The  court  should  instruct  you, 
but  not  from  the  bench. 

Mr.  Whyte:  Would  you  prefer  that  I  file  a 
written  petition  for  instructions? 


Lyda  Tidivell,  Etc.  819 

The  Court:  You  might  just  file  the  bills  with  the 
Clerk  here,  and  he  can  give  them  exhibit  numbers. 

Mr.  Whyte:  Would  either  counsel  like  to  see 
these  ? 

Mr.  Enright:    Yes.  Not  at  this  time. 

The  Court:  My  offhand  feeling  is  that  the  re- 
ceiver has  finished  paying  bills,  as  such,  and  that 
these  are  more  in  the  nature  of  costs,  but  I  want 
the  answer,  and  I  won't  know  until  the  books  are 
made  available. 

Mr.  Whyte:    Very  well,  your  Honor. 

The  Court :  I  am  somewhat  surprised  to  see  you 
here,  since  the  argument  has  been  made  upon  your 
fees  and  those  of  your  client,  and  I  don't  think  it 
is  necessary  for  you  to  remain.  I  assume  you  are 
going  to  ask  permission 

Mr.  Whyte:  Yes,  I  was  going  to  ask  if  I  might 
be  excused,  unless  the  court  would  request  me  to 
remain. 

The  Court:  You  are  very  welcome,  but  since  all 
matters  concerning  your  petition  and  those  of  your 
client  have  been  [604]  argued,  insofar  as  they  refer 
to  those  parties,  your  further  attendance  is  not 
required. 

Mr.  Whyte:  That  is  just  fine,  your  Honor. 
Thank  you. 

(Whereupon  Mr.   Whyte   retired   from   the 
courtroom.) 

Mr.  Enright:  May  it  please  the  court:  On  the 
June  21st  hearing  in  this  matter,  stipulations  were 
entered  into,  and  Exhibits  A  to  H,  inclusive,  were 
received  in  evidence,  and  after  they  were  received 
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in  evidence,  on  behalf  of  the  defendant,  Mr.  Rich- 
man,  I  objected  to  the  introduction  of  certain  evi- 
dence on  the  part  of  the  plaintiff  pertaining  to  the 
proration  and  pertaining,  for  example,  to  the  es- 
crow expenses  or  the  Revenue  stamps. 

My  objection  was  stated  in  the  transcript,  as 
shown  for  that  day,  and  on  page  25,  after  the  court 
had  sustained  my  objection,  the  plaintiff's  counsel 
argued  that  they  had  further  argiunent  or  evidence 
to  support  their  position  that  there  be  a  proration, 
and  at  line  18  the  coui-t  stated: 

"The  Coui't:  Are  you  contending  there  was  a 
wi'itten  contract  which  provided  for  proration? 

**Mr.  Powsner:     That  is  correct." 

Xow,  with  those  simple  preliminaries  I  am  sure 
we  are  back  to  the  basic  proposition  as  to  whether 
or  not  the  February  19th  offer  of  settlement  and 
the  February  25th  acceptance,  being  Exhibit  H  be- 
fore your  Honor,  constituted  a  contract.  [605] 

I  am  sure  there  was  no  dispute  in  anyone's  mind 
that  that  did  constitute  a  settlement  agi'eement. 

Now,  the  next  question  is  whether  or  not  that  con- 
tract, composed  of  the  two  lettei*s,  provided  for 
proration  of  taxes,  rents,  payment  of  escrow  ex- 
penses, the  revenue  stamps  to  be  put  on  the  seller's, 
Mr.  Richman's  deed,  and  it  is  our  position  and 
stand  that  the  statement  is  clear  and  does  not  pro- 
vide for  those  payments. 

Xow,  assTuning  that  the  agi'eement  is  ambiguous, 
two  days  later  the  parties  met  at  Escrow  Services 
of  the  California  Bank,  and  they  entered  into  a 
wi'itten   escrow  agi'eement.   The   terms   and  provi- 
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sions  of  that  agreement  eliminate  any  possibility  of 
dispute. 

Now,  we  both  submitted  our  memorandum  or  our 
arguments,  and  the  plaintiff  herself  cited  two  or 
three  cases  which  showed  definitely  that  the  written 
agreement  and  the  escrow  instructions  were  to  be 
read  together.  The  escrow  instructions  clarify  it,  if 
there  was  any  uncertainty  in  the  written  agreement. 

Now,  since  then,  and  over  this  week  end,  I  ran 
across  a  very  recent  District  Court  of  Appeals  de- 
cision, a  California  District  Court  of  Appeals  deci- 
sion. It  is  Leiter  vs.  Handelsman,  decided  May  7, 
1954,  reported  at  270  Pac.  2d.  563.  It  involved  a 
written  agreement  for  the  sale  of  a  lot  on  which 
the  parties  contemplated  constructing  a  super- 
market, or  [606]  a  market  of  substantial  value,  I 
think  of  some  $30,000  and  it  also  involved  escrow 
instructions.  Now,  on  appeal  this  is  what  the  Ap- 
pellate Court  said,  quoting  on  page  567: 

''There  are  two  instruments  involved  here,  the 
agreement  of  purchase,  and  the  escrow  instructions. 
Where  the  terms  of  an  executory  agreement  for 
the  sale  of  real  property  are  clarified  by  the  pro- 
visions of  signed  escrow  instructions,  those  instru- 
ments are  to  be  considered  together  in  determining 
the  understanding  of  the  parties  and  in  ascertaining 
their  rights  and  obligations." 

Katemis  vs.  Westerlind,  a  citation,  and  Keelan  vs. 
Belmont  Co.,  another  citation. 

Continuing  the  quote: 

"Escrow  instructions  are  customary  and  expected 


822       Frederick  I.  Bichman,  Etc.,  et  ah,  vs. 

directions  to  carry  into  effect  an  executory  agree- 
ment. King  vs.  Stanley,  supra. 

''The  agreement  of  purchase  provided  that  'Time 
is  of  the  essence  of  this  contract,  but  the  time  for 
any  act  required  to  be  done  may  be  extended  not 
longer  than  thirty  days  by  the  undersigned  agent'. 
The  escrow  instructions  contained  the  following: 
*In  the  event  that  the  conditions  of  this  escrow  have 
not  been  complied  wdtli  at  the  expiration  of  the  time 
provided  for  herein,  [607]  you  are  instructed  to 
complete  the  same  at  the  earliest  date  possible 
thereafter,  imless  we  or  either  of  us  shall  have 
made  written  demand  upon  you  for  the  return  of 
the  money  or  instriunents  deposited  by  either  of 
us;  in  which  case  you  are  instructed  to  return  all 
instruments  and/or  cash  to  the  respective  parties 
hereto.  *  *  *'  " 

I  ask  that  we  not  confuse  the  facts  that  are  in 
issue,  that  time  is  the  essence,  as  the  issue  here  is 
the  pa\^nent  of  the  proration  of  taxes,  proration 
of  rents,  payment  of  escrow  expenses,  because  the 
same  principle  of  law  applies  to  both  sets  of  fact. 

Again,  I  point  out  that  the  court  said  the  rule 
of  law  is  that  you  read  the  agreement  and  the  es- 
crow instructions  together  if  the  agreement  needs 
clarification,  and  this  is  what  the  Appellate  Court 
has  said  at  page  567,  in  determining  this  point: 

"Assuming,  nevertheless,  but  not  necessarily  de- 
ciding, that  Katemis  is  controlling  and  that  time 
was  not  of  the  essence  here,  we  come  next  to  the 
escrow   instructions." 
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That  is  our  exact  position  here  in  this  case.  As- 
suming that  the  written  agreement  was  not  clear 
in  providing  that  there  were  to  be  no  proration 
of  these  items,  we  next  come  to  the  escrow  instruc- 
tions, just  as  this  trial  court  did,  [608]  and  this 
Appellate  Court  did. 

Then  the  Appellate  Court  said,  in  deciding  that 
proposition,  and  I  quote  again  from  page  567,  and 
after  referring  to  the  facts  here,  I  quote: 

"The  right  to  make  written  demand  for  return 
of  the  money  or  instruments  was  an  integral  clear 
and  unequivocal  clause  in  the  instructions.  Even  if 
time  was  not  of  the  essence,  and  even  if  it  could 
be  found  that  there  had  been  a  waiver  of  the  pre- 
cise time  of  performance,  nowhere  has  it  been  sug- 
gested in  the  evidence  or  in  argument  that  respond- 
ents waived  their  right  to  make  written  demand  for 
return  of  their  money  after  the  30-day  escrow  pe- 
riod concluded.  Were  they  to  be  denied  that  right, 
the  court  in  effect  would  be  altering  the  express 
terms  of  the  contract.  Neither  a  trial  nor  appellate 
court  has  the  power  to  rewrite  a  contract." 

Now,  let  us  examine  what  these  parties  agreed 
to  in  their  escrow  instructions,  assuming  but  not 
conceding  that  there  is  ambiguity  in  the  February 
19th  and  25th  original  letters  constituting  the  set- 
tlement agreement. 

The  escrow  instructions  are  before  the  court  as 
Exhibit  F.  They  are  the  usual  printed  form,  hav- 
ing provisions  for  insertions.  I  am  going  to  read 
only  a  part  of  it  in  order  [609]  to  conserve  time, 
but  I  invite  your  Honor  to  peruse  the  entire  docu- 
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ment.  One  part  of  the  insert  type  written  provi- 
sion is: 

'^Also  hold  for  me  Bill  of  Sale  executed  by  F.  I. 
Richman  and  Lyda  Tidwell,  formerly  known  as 
Lyda  Nagel,  Trustees  under  Declaration  of  Trust, 
known  as  'Richman  Trust',  dated  November  1, 
1945,  to  Lyda  Richman  Tidwell,  a  married  woman, 
as  her  sole  and  separate  property  and  covering  all 
furniture  and  furnishings  for  apartment  Imildings 
located  on  the  above-described  properties.  My  sig- 
nature thereon  as  one  of  the  trustees  constitutes 
my  approval  as  vendee  of  said  Bill  of  Sale. 

"Also  hold  for  me  an  instrument  or  instruments 
of  h'aiisfer  to  me  covering  all  other  and  remaining 
assets  of  said  Trust,  the  same  to  be  approved  by  my 
attornel,  Laurence  B.  Martin.  I  will  also  hand  to 
you  for  delivery  to  F.  I.  Richman  at  close  of  escrow 
a  full  and  complete  and  general  release  in  favor 
of  F.  I.  Richman  and  all  other  parties  named  as 
Defendants  in  the  above  entitled  United  States 
District  Court  Action  when  you  can  hold  for  me 
a  full  and  complete  release  in  my  favor  executed 
by  said  [610]  Defendants.  The  form  of  these  mu- 
tual releases  is  to  be  approved  by  my  attorney, 
Laurence  B.  Mai-tin  and  by  Joseph  T.  Enright.  at- 
ton^ov  for  F.  I.  Richman.  NotAvithstanding  the 
-printed  provision  in  these  instructions,  T  agree  to 
pay,  in  addition  to  the  buyer's  costs  and  expenses 
in  this  escrow,  all  of  the  seller's  costs  and  expenses 
of  this  oscrow  and  the  cost  of  the  policy  of  title 
insurance,  revenue  stamps,  and  recording  and  filing 
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all  instruments  and  documents  and  the  seller's  es- 
crow fee. 

''These  instructions  are  not  intended  to  and  do 
not  amend,  alter,  modify  or  supersede  any  agree- 
ment outside  of  escrow  between  F.  I.  Richman  and 
me  and  with  which  agreement  California  Bank  is 
not  to  be  concerned. 

"I  will  hand  you  a  Quitclaim  Deed  from  my 
husband,  Albert  Ray  Tidwell,  covering  the  above 
described  property  creating  sole  and  separate  proiD- 
erty  in  me." 

Now,  that  is  the  typewritten  insertion  in  this  es- 
crow instruction.  Exhibit  F,  and  it  specifically  pro- 
vided, "in  addition  to  the  buyer's  costs  and  ex- 
penses in  this  escrow  all  of  the  seller's  costs  and 
expenses  of  this  escrow  and  the  cost  of  the  policy  of 
title  insurance,  revenue  stamps,  [611]  and  record- 
ing and  filing  all  instruments  and  documents  and 
the  seller's  escrow  fee"  are  to  be  paid  by  Lyda 
Tidwell. 

Now  they  come  in  here  and  they  ask  us,  or  they 
want  to  charge  us  for  the  whole  of  the  revenue 
stamps  and  the  escrow  fee,  and  I  suppose  half  of 
the  other  items. 

In  other  words,  there  is  no  uncertainty  in  these 
escrow  instructions. 

Let's  continue  on  on  the  proposition  of  the  pro- 
ration of  taxes,  where  they  want  to  charge  us  with 
some  $4,000.  On  the  back  page  of  the  printed  por- 
tion of  these  escrow  instructions,  it  has  some  blank 
spaces  for  insertion,  and  the  very  top  line  reads: 
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''The  following  adjustments  only  are  required  in 
this  escrow." 

Specifically,  there  are  to  be  no  adjustments,  and, 
specifically,  it  provides  no  proration  of  taxes  and 
no  proration  of  rents. 

Now,  this  paragraph  typed  into  the  escrow  in- 
structions above  the  signature  of  Mr.  Richman  is 
significant,  and  I  read  it  in  its  entirety.  It  is  added 
to  the  printed  portion: 

"Notwithstanding  any  of  the  printed  provisions 
herein,  I,  the  undersigned,  F.  I.  Richman,  am  not 
to  be  at  any  expense  under  this  escrow."  Now,  we 
stand  firmly  upon  the  ruling  that  your  Honor  [612] 
made  on  June  21st,  when  your  Honor  sustained  an 
objection  to  the  introduction  of  parol  evidence  tend- 
ing to  show  what  the  amount  of  dollars  would  be 
on  a  proration  of  the  taxes. 

If  there  is  any  uncei-tainty  in  the  written  con- 
tract, which  is  received  in  evidence  as  Exhibit  H, 
being  the  two  letters,  it  was  clarified.  It  was  not 
modified.  It  was  not  amended,  or  it  was  not  in  any 
manner  changed  by  the  escrow  instructions. 

Therefore,  when  Paragraph  4  of  the  offer  of  Mr. 
Richman,  which  was  made  on  February  19th,  is  to 
be  considered,  especially  when  it  is  to  be  consid- 
ered under  these  circumstances,  as  stated  in  the 
third  paragraph  of  the  letter,  and  I  quote  the 
third  paragraph,  the  letter  being  addressed  to  Mr. 
Martin : 

"In  regards  to  your  request  that  I  spell  out 
'exactly'  the  precise  terms  and  wording  of  the  re- 
lease, I  do  not  think  that  is  at  all  necessary.  Any 
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agreement  made  contemplates  a  full  release  of  any 
and  all  claims  that  either  Mr.  Richman  or  Mrs. 
Tidwell  have  or  think  they  have  against  the  other 
from  the  beginning  of  the  world  to  the  present  time. 
If  this  matter  is  going  to  be  terminated,  it  is  my 
desire  to  have  it  terminated  completely  and  not  by 
nse  of  trick  terminology  which  might  sii1:>ject  it 
to  other  lawsuits  in  the  future."  [613] 

Now,  the  proposed  settlement  was  in  paragraph 
four,  where  this  dispute  now  apparently  arises, 
and  which  we  say  is  completely  clarified  by  the 
escrow  instructions.  It  is  as  follows : 

"A  stipulation  shall  be  entered  into  that  the  Re- 
ceiver be  relieved  as  of  February  28,  1954,  and 
whoever  buys  shall  be  entitled  to  all  receipts  and 
shall  assume  all  operating  obligations  of  the  Rich- 
man  Trust  from  March  1,  1954,  on  or  until  the  re- 
appointment of  a  receiver  as  might  occur  under 
7(c)  hereof." 

The  next  paragraph,  and  apparently  they  claim 
it  is  ambiguous,  because  otherwise  I  don't  know 
why  they  are  asking  us  for  these  large  balances, 
reads : 

"The  Receiver  shall  file  his  report  and  after  the 
payment  and/or  provision  for  all  of  the  Receiver's 
claims  and  expenses  and  operating  obligations  of 
Richman  Trust  to  February  28,  1954,  any  funds 
remaining  shall  be  divided  equally  between  Mrs. 
Tidwell  and  Mr.  Richman." 

Now,  in  their  memorandum  they  have  asserted 
that  taxes  are  not  an  operating  obligation. 

I  will  assume  that  legal  minds  could  differ  as  to 


828        Frederick  I.  Richman,  Etc.,  et  al.,  vs. 

what  does  the  term  "operating  obligations"  mean. 
I  know  from  my  own  experience  in  utility  cases 
before  the  California  [614]  Public  Utilities  Com- 
mission operating  obligations  for  utility  purposes 
include  taxes. 

As  to  what  it  means  between  two  businessmen 
or  a  businesslady  and  a  businessman,  the  lady  being 
represented  by  attorneys  and  advisors,  and  so  forth, 
there  is  no  certainty  in  the  law  or  in  the  cases  any- 
place, that  when  that  same  party  signs  an  escrow 
instruction  two  or  three  days  later,  which  speci- 
fically provides,  "The  following  adjustments  only 
are  required  in  this  escrow,"  and  when  it  comes 
down  to  taxes  and  when  it  comes  down  to  rents — 
maybe  I  had  better  read  it  concerning  taxes: 

"Prorate  taxes,  including  all  items  appearing  on 
tax  bill  except  taxes  on  personal  property  not  con- 
veyed through  this  escrow,  to  None." 

"Prorate  rentals  on  basis  of  statement  approved 
by  me,  to  None." 

I  submit,  your  Honor,  there  should  be  no  argu- 
ment on  the  proposition;  that  we  have  in  our  pre- 
trial memorandum,  dated  June  16,  1954,  and  if  I 
could  call  that  one  to  your  Honor's  attention  when 
you  have  to  deliberate  on  this  matter,  Jime  16,  1954, 
page  9,  which  is  an  exact  accounting,  and  which  I 
am  sure  is  correct,  and  I  think  your  Honor  ^vill 
sustain  our  objection  to  the  introduction  of  this 
claim  for  revenue  stamps,  escrow  instructions  pro- 
ration of  taxes  and  proration  of  rents.  [615] 

That  is  the  only  means  by  which  I  sa,y  we  can 
avoid  an  expensive  trial. 
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O.K. 

I  don't  think  that  I  have  anything 


Mr.  Camusi:  Aren't  you  going  to  comment,  or 
does  that  mean  you  have  conceded  the  point  of  the 
fees  that  have  been  claimed? 

The  Court:  When  this  matter  was  set  for  argu- 
ment today,  everybody  said  it  could  be  done  in  a  few 
minutes.  You  have  already  taken  about  25  minutes. 
I  take  it  he  is  relying  on  his  memorandum. 

Mr.  Enright:  I  am  not  conceding  those  amounts 
at  all. 

Mr.  Camusi: 

Mr.  Enright: 
further  to  add. 

(Another  case  called.) 

Mr.  Camusi:  Your  Honor,  in  this  case  we  start 
out  with  this  offer  letter  of  February  19,  1954,  and, 
as  Mr.  Enright  states,  there  is  no  question  that  we 
unqualifiedly  accepted  that.  And  Mr.  Enright  states 
that  creates  a  contract.  There  is  no  question  that 
we  had  a  contract  providing  for  the  settlement,  and 
the  ultimate  complete,  final  disposal  of  this  case. 

Now,  what  did  they  say  in  that  contract?  The 
very  first  point  is  that  there  should  be  mutual  re- 
leases from  the  beginning  of  the  world  to  the  pres- 
ent time. 

The  second  point  is  that  both  parties  shall  bear 
their  [616]  own  expenses. 

Now,  we  are  the  offerees,  and  we  are  entitled  to 
take  that  at  its  face  value,  that  those  parties  shall 
bear  their  own  expenses  from  the  beginning  of  this 
lawsuit  to  the  very  end. 

So  when  we  get  into  escrow,  unless  your  Honor 
decides  something  happened   at  escrow  to   change 
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this  situation,  why  should  we  all  of  a  sudden  bear 
Mr.  Richman's  expenses. 

Now,  the  paragraph  on  mutual  dismissals  is  the 
third  point.  We  gave  those. 

Paragraph  four  is : 

''A  stipulation  shall  be  entered  into  that  the  Re- 
ceiver be  relieved  as  of  February  28,  1954,  and  who- 
ever buys  shall  be  entitled  to  all  receipts  and  shall 
assume  all  operating  obligations  of  the  Richman 
Trust  from  March  1,  1954  *  *  *  " 

Now,  we  have  a  right  to  take  that  to  mean  when 
March  1st  comes  around,  when  we  took  possession 
under  this  agreement,  we  were  entitled  to  all  of  the 
receipts  of  moneys,  as  we  were  entitled  and  obli- 
gated to  pay  all  of  the  obligations  of  the  trust,  be- 
ginning March  1,  1954. 

Now,  I  don't  think  there  is  any  question  that  real 
property  taxes  in  a  trust  which  is  concerned  with 
the  rental  of  apartment  houses  is  anything  but  an 
operating  expense  or  obligation,  and  I  have  cited  a 
case  on  that  point  in  my  [617]  memorandum. 

Then  in  paragraph  five  I  think  it  goes  further, 
to  state  that: 

"The  Receiver  shall  file  his  report  and  after  the 
payment  and/or  provision" — in  other  words,  the 
Receiver  might  not  have  paid  it,  but  let's  make 
provision  for  those  payments,  if  he  hasn't  done  so. 
That  is  the  way  I  take  this  to  mean.  — "the  Re- 
ceiver shall  file  his  report  and  after  the  payment 
and/or  provision  for  all  of  the  Receiver's  claims 
and  expenses  and  operating  obligations  of  Richman 
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Trust  to  February  28,  1954,  any  funds  remaining 
shall  be  divided  equally  *  *  *  " 

Now,  Mr.  Enright  states,  and  I  think  that  pos- 
sibly this  is  where  the  nub  of  the  contention  is  con- 
cerned, he  says  there  is  nothing  in  this  contract  on 
proration,  and,  therefore,  there  isn't  any  prora- 
tion, and  then  you  get  to  your  escrow  instructions, 
and  that  nails  it  down,  but  that  isn't  the  case. 

There  are  authorities  directly  in  point  on  that 
question.  King  vs.  Stanley,  32  Cal.  2d — I  might  say 
I  did  not  cite  this,  or,  rather,  I  may  have,  but  I 
did  not  do  more  than  cite  it.  It  is  King  vs.  Stanley, 
32  Cal.  2d.  584,  and  there  it  is  stated: 

^'*  *  *  Equity  does  not  require  that  all  the 
terms  [618]  and  conditions  of  the  proposed  agree- 
ment be  set  forth  in  the  contract.  Though  usual  and 
reasonable  conditions  of  such  a  contract  are,  in  the 
contemplation  of  the  parties,  a  part  of  their  agree- 
ment." 

Now,  here  is  our  position  as  to  the  taxes,  as  to 
their  proration:  I  think  it  is  set  out  right  in  para- 
graph four  here  just  how  it  is  to  be  handled.  We 
are  to  get  the  receipts  for  the  month  of  March. 

The  Court:  Paragraph  4  of  your  settlement 
agreement  ? 

Mr.  Camusi:  Of  the  offer  letter.  I  think  tha^ 
sets  it  out,  and  it  also  sets  out  we  are  responsible 
for  operating  obligations  from  March  1st. 

But  assuming  that  that  is  vague  and  does  not 
cover  the  point  exactly,  here  is  a  very  late  Su- 
preme Court  case  of  this  State  saying  that  all  of 
these  incidental  matters  which  come  up  in  a  con- 
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tract  are  in  contemplation  of  the  parties  a  part  of 
their  agreement,  and  then  says: 

"In  the  absence  of  express  conditions,  custom  de- 
termines incidental  matters  relating  to  the  opening 
of  an  escrow,  furnishing  deeds,  title  insurance  poli- 
cies, prorating  of  taxes,  and  the  like." 

Mr.  Enright :    Will  you  give  me  that  citation  ? 

Mr.  Camusi:  That  is  32  Cal.  2d  5&4,  and  citing 
other  cases.  [619] 

In  that  case  the  defendant  contended  that  the 
escrow  instructions  did  not  follow  the  alleged  con- 
tract obligations  but  included  different  terms  which 
had  not  been  accepted  by  her.  In  other  words,  the 
original  contract,  your  Honor,  in  that  case  could  not 
provide,  I  believe,  for  her  to  pay  the  policy  of  title 
insurance,  or  some  of  those  incidental  things  which 
arise,  and  the  court  said: 

"The  escrow  instructions  were  merely  customary 
and  expected  directions  to  the  escrow  company  to 
carry  into  effect  the  executory  agreement.  Such  in- 
structions do  not  take  the  place  of  the  agreement  of 
sale,  but  merely  carry  it  into  effect." 

In  other  words,  it  was  necessary,  in  order  to  carry 
this  contract  into  an  executed  status,  to  go  into 
escrow,  both  sides  realized  that,  and  as  soon  as  we 
accepted  this  offer  unconditionally,  both  parties 
were  willin.a:  this  matter  go  into  escrow. 

!N"ow,  that  escrow  was  just  a  mechanical  device 
whereby  both  parties  could  carry  out  their  inten- 
tion of  settling  this  case,  as  expressed  in  the  letter 
written  by  Mr.  Enright,  the  offer  letter  of  February 
19th  of  this  vear. 
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Certainly,  having  accepted  that,  we  are  not  going 
to  go  into  escrow  and  change  that  contract,  and  give 
them  something  they  had  not  bargained  for  in  their 
offer,  unless  your  Honor  believes  we  did  something 
in  escrow  to  change  [620]  this  original  contract. 

Now,  in  O'Donnell  vs.  Lutter — and  I  believe  this 
is  a  new  case,  your  Honor,  O'Donnell  vs.  Lutter,  68 
Cal.  App.  2d  376,  the  court  says  that  in  these  con- 
tracts of  sale  there  is  an  implied  provision  of  taxes 
and  rent. 

Now,  if  that  case  is  right,  and  I  think  it  is,  when 
we  look  at  this  agreement,  if  it  does  not  say  so  on 
its  face,  and  I  think  it  does, — but  assuming  this  con- 
tract offer  of  Mr.  Enright's  did  not  say  so  on  its 
face,  then  it  is  an  implied  condition  of  this  con- 
tract that  we  will  prorate  taxes  and  rent. 

So  we  get  into  escrow,  and  it  is  true  the  escrow 
makes  instructions  and  statements  attributed  to  it 
by  Mr.  Enright,  but  they  all  say  in  effect,  and  re- 
gardless of  what  is  provided  in  print  in  this  escrow 
instructions,  you  will  do  it  this  way  in  this  escrow. 

But  how  are  we  going  to  ignore  the  express  lan- 
guage of  the  escrow  instructions,  which  state: 

''These  instructions  are  not  intended  to  and  do 
not  amend,  alter,  modify  or  supersede  any  agree- 
ment outside  of  escrow  between  F.  I.  Richman  and 
me'' — ^  meaning  Mrs.  Tidwell — "and  with  which 
agreement  California  Bank  is  not  to  be  concerned." 

In  other  words,  California  Bank  is  not  concerned 
in  following  out,  as  the  escrow  holder,  and  they  are 
not  [621]  interested  in  following  out  our  agreement 
to  the  letter.  They  are  merely  providing  us  with  a 
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vehicle  by  which  we  can  carry  our  agreement  to 
completion. 

So  it  is  our  contention  that  the  meaning  of  our 
contract  goes  right  back  to  the  offer  letter  of  Mr. 
Enright,  and  since  we  paid  approximately  the 
amount  as  set  forth,  close  to  $5,000.00  in  taxes  for 
the  first  two  months  of  the  year,  January  and  Feb- 
ruary, it  is  our  contention  that  those  expenses  are 
operating  obligations  and  should  be  shared  equally 
by  the  parties.  What  happened  was  we  had  to  pay 
them  all,  and  Mrs.  Tidwell  paid  all  of  those  out  of 
her  own  pocket. 

I  think  that  answers  the  argument  on  the  taxes, 
and  it  also  answers  the  argument  on  the  proration. 
It  answers  the  argument  on  the  seller's  escrow  ex- 
penses. Why  should  we  pay  Mr.  Richman's  expenses 
when  the  agreement  specifically  states  that  each 
party  is  to  bear  his  own,  and,  further,  when  it  is  an 
implied  condition  of  the  contract  that  the  seller 
pays  his  escrow  expenses. 

It  also  answers  the  question  of  the  revenue  stamps. 

Incidentally,  there  are  two  acts  involved  under 
the  question  of  the  stamps  on  a  deed.  The  last  one 
is  the  Act  of  February  24,  1919,  40  U.S.  Stats.  1057. 

The  court  at  15  Cal.  Jur.  2d.,  Section  1777,  and 
in  Cole  vs.  Ralph,  252  U.S.  286,  240  Supreme  Court 
221,  stated  [622]  that  the  earlier  Act  contained  lan- 
guage making  the  deed  void,  and  that  a  deed  would 
be  inadmissible  in  evidence  if  it  did  not  have  the 
stamps  on  it. 

Now,  the  Act  has  been  changed  to  the  extent,  for 
instance,  that  the  State  of  California  states  the  Fed- 
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eral  Government  canont  tell  us  what  is  or  what  is 
not  a  legal  conveyance  in  this  State,  and  the  con- 
veyance is  legal,  but  there  is  still  a  fine  and  a  crimi- 
nal action,  as  well  as  civil,  against  the  party  for 
failure  to  put  stamps  on  the  deed.  That  is  an  obli- 
gation by  custom,  as  well  as  by  law,  on  the  seller, 
and  why  should  we  pay  for  the  revenue  stamps,  and 
why  should  we  pay  the  expenses  that  are  attribut- 
able to  the  seller! 

One  other  case  which  states  that  these  usual  and 
reasonable  terms  are  in  contemplation  of  the  par- 
ties a  part  of  such  contract  is  Janssen  vs.  Davis,  219 
Cal.  783,  at  page  788. 

Now,  on  the  question  of  proration,  I  was  not 
present,  but  I  read  the  transcript  of  the  proceed- 
ings had  on  this  question,  and  Mr.  Enright  stated 
he  was  willing  to  stipulate  that  the  Receiver  had 
collected  $1,290.00,  or,  rather,  that  Mr.  Udall,  Mrs. 
Tidwell's  representative,  had  turned  over  to  him  the 
sum  of  $1,290.59,  which  represented  rents  which 
had  been  collected  near  the  end  of  the  month  of 
February,  and  turned  over  to  the  plaintiff  in  this 
case.  [623] 

Now,  this  point  was  not  made,  your  Honor,  but 
it  is  our  contention  that  of  that  sum,  anyway,  only 
$432.34  was  February  rents,  and  if  the  court  be- 
lieves that  a  proration  is  the  proper  thing  in  this 
case,  I  think  a  sub-accounting  should  be  had  to 
demonstrate  that  point. 

As  to  the  proration  of  the  rents,  I  think  these 
managers'  reports  for  the  five  apartment  houses 
will  show  when  the  rent  was  due,  and  when  it  was 
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paid,  so  that  in  that  sense  it  can  be  seen  that  during 
the  month  of  February  certain  rents  were  collected 
which  were  properly  for  the  month  of  March.  And 
I  would  like  to  offer  those  into  evidence,  together 
with  these  utility  bills. 

I  noticed  in  the  transcript  that  Mr.  Enright  said 
we  might  introduce  the  utility  bills  into  evidence, 
and  I  offer  those  exhibits  at  this  time. 

Mr.  Enright:  To  which  objection  is  made  upon 
the  groimds  heretofore  argued,  and  heretofore  stat- 
ed, and  if  such  documents  are  received  in  evidence, 
of  necessity  there  will  be  created  an  issue  as  fol- 
lows: 

Concerning  the  real-property  taxes,  which  are 
claimed  to  be  some  $4,000.00,  if  proration  is  to  oc- 
cur, of  necessity  there  will  have  to  be  proration  of 
the  personal-property  tax  claims  paid  by  Mr.  Rich- 
man  on  personal  property  on  a  much  larger  sum. 

Second,  as  to  the  rents  received  by  the  managers 
before  [624]  March  1st,  which  under  the  court  order 
were  to  go  to  the  Receiver,  and  which  in  fact  were 
picked  up  by  Mr.  James  Udall,  there  is  no  dispute 
in  the  evidence  concerning  those,  in  the  amount  of 
$1,290.59,  it  can  be  prorated,  and  then,  of  necessity, 
you  must  look  into  the  rents,  the  delinquent  rents, 
that  were  collected  in  March,  because  if  we  are 
going  to  prorate,  we  will  have  to  prorate  both  ways 
to  be  equitable  and  fair. 

Thirdly,  if  we  are  to  prorate  utility  bills,  these 
bills  here,  this  bundle  of  bills  show  errors  in  mathe- 
matics. 
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Fourthly,  it  shows  right  upon  its  face  that  they 
are  attempting  to  charge  Mr.  Richman  with  long- 
distance phone  calls,  and  similar  charges. 

Also,  I  submit  that  the  tenants  pay  when  they 
get  their  bill  for  their  month's  rent,  and  they  would 
have  paid  in  March. 

And  there  are  a  lot  of  details  of  questions  of  fact, 
and  if  we  are  going  to  entertain  some  implied  cove- 
nant to  prorate,  or  some  implied  custom  to  prorate, 
when  we  have  this  express  contract,  I  submit  that  if 
we  try  the  matter  we  will  take  at  least  a  number 
of  days  to  hear  it. 

The  Court:     Sustained.  Just  a  moment. 
(Another  case  called.) 

The  Court:     Proceed. 

Mr.  Camusi:  I  don't  know  what  that  ruling 
means.  If  [625]  it  means  your  Honor  does  not  care 
to  take  evidence  at  this  time,  and  you  are  to  decide 
an  accounting  should  be  had,  that  is  perfectly  agree- 
able to  us,  but  I  hope  it  does  not  mean  your  Honor 
has  ruled  before  I  shall  have  made  my  argument  as 
to  what  the  law  is  on  this  issue  in  the  case. 

The  Court:  If  on  the  main  contention  I  should 
ultimately  decide  you  are  right,  we  will  refer  the 
whole  question  to  a  Master  for  the  taking  of  evi- 
dence. 

Mr.  Camusi:    I  see. 

The  Court :  But  I  think  at  this  time  that  you  are 
bound  by  the  agreement. 

Mr.  Camusi:     Oh,  that  is  my  point,  your  Honor. 

The  Court:  The  agreement  seems  to  the  court  to 
be  rather  clear  on  this,  and  to  treat  on  it  rather 
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against  your  contention,  although  that  is  tentative. 

Mr.  Camusi:  I  would  like  to  call  the  court's  at- 
tention to  this,  that  when  a  person  makes  an  offer 
saying  that  the  offeree  must  assume  all  operating 
obligations  from  March  1st,  certainly  the  offer  must 
be  interpreted,  if  it  is  cai)able  of  two  interpreta- 
tions, must  be  given  that  favorable  to  the  offeree, 
since  the  efferor  has  chosen  the  language. 

It  is  difficult  for  me,  looking  at  this  offer,  to  see 
how  we  can  be  held  solely  responsible  for  taxes,  why 
we  should  personally  assume  obligations  which  had 
occurred  [626]  prior  to  March  1,  1954. 

That  is  the  point  I  am  making,  and  that  is  that 
these  obligations  had  occurred  jjrior  to  March  1, 
1954,  and  they  were  operating  expenses  and  obliga- 
tions in  prior  months. 

Now,  with  respect  to  the  petty-cash  fund,  that 
was  a  trust.  Again  looking  at  the  offer,  we  pur- 
chased in  effect,  all  of  the  rights,  title  and  interest 
of  Mr.  Richman  in  and  to  the  assets  of  this  trust. 
One  of  the  assets  was  the  petty-cash  fund.  That 
does  not  even  fit  into  Paragraphs  4  and  5.  It  is  not 
an  obligation  of  the  trust.  It  is  not  a  receipt.  It  is 
an  asset  that  is  used  for  all  purposes,  as  any  petty- 
cash  fund  is.  There  is  nothing  special  about  the 
pett.y-eash  fund.  Wo  purchased  that,  and  now  Mr. 
Richman  wants  half  of  that. 

The  question  also  arises  as  to  this  fee  Mr.  Rich- 
man  has  been  claiming.  This  was  a  fee  for  Novem- 
ber of  1953,  which  was  the  month  immediately  pre- 
ceding that  in  which  the  Receiver  took  over.  Now, 
up  until  the  time  this  agreement  was  made,  we  must 
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realize  there  was  a  judgment  of  record,  and  unless  a 
new  trial  had  been  granted,  or  the  judgment  had 
been  reversed  on  appeal,  that  judgment  would  be- 
come final.  That  judgment  voided  the  trust,  can- 
celed it,  and  there  was  a  finding  that  the  fees  of  the 
Receiver  had  been  excessive,  and  then  I  believe  the 
court  made  a  finding  that  six  per  cent  would  have 
been  a  reasonable  fee.  [627] 

Looking  at  that  as  the  background  here,  we  had 
a  situation  where,  had  that  judgment  remained  in 
effect,  we  would  have  had  a  good  claim  on  Mr.  Rich- 
man  for  that  additional  four  per  cent  charged  Mrs. 
Tidwell  over  a  period  of  some  years,  amounting  to 
a  good  many  thousands  of  dollars.  Now,  we  re- 
leased  

The  Court:    I  am  sure  that  you  would. 

Mr.  Camusi:     How  was  that? 

The  Court:  This  trust  was  not  void,  but  void- 
able, and  when  she  coasted  along  with  it  for  years, 
and  paid  part  of  the  burden,  wouldn't  she  have 
accepted  it  until  a  certain  period  of  time?  Just  to 
keep  from  having  laches  run  against  her,  wouldn't 
she  find  herself  with  what  she  accepted? 

Mr.  Camusi:  That  isn't  what  I  read  in  the  cases. 
The  court  held  if  the  fees  were  excessive  at  the  can- 
cellation of  the  trust,  she  would  have  a  return  of 
the  excessive  fees. 

Th  Court:    At  any  rate,  it  wasn't  a  settled  issue. 

Mr.  Camusi:  At  any  rate,  I  cite  that  as  the 
background  to  this  case. 

Now,  why  should  Mr.  Richman  get  that?  Evi- 
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dently,  he  is  relying  on  Paragraph  5,  so  let's  devote 
our  attention  to  that: 

"The  Receiver  shall  file  his  report  and  after  the 
payment  and/or  provision  for  all  of  the  Receiver's 
claims  and  expenses  and  operating  obligations  *  *  *" 

It  does  not  talk  about  Mr.  Riehman,  and  under 
the  first  paragraph,  if  we  have  to  pay  this,  it  is  a 
personal  ol^ligation  that  is  owed  by  Mrs.  Tidwell 
to  Mr.  Riehman,  and  yet  both  parties  have  mutually 
released  each  other  of  any  claims. 

To  my  mind  it  is  inconceivable,  under  the  word- 
ing of  this  offer,  that  Mr.  Riehman  should  be  paid 
one-half  of  the  fee  which  he  had  been  charging  for 
all  of  those  years,  and  which  this  court  held  to  be 
an  excessive  fee. 

Now,  I  would  like  to  say  this  to  the  court  on 
that  mortgage  payment.  I  satisfied  myself  that  that 
is  actually  an  obligation  paid  by  the  Receiver  for 
the  month  of  March,  and  in  line  with  my  argu- 
ment on  what  is  right,  I  am  willing  to  stipulate 
here  that  that  should  have  come  out  of  their  joint 
funds,  or,  rather,  that  should  be  paid  by  Mrs.  Tid- 
well individually  rather  than  coming  out  of  the 
joint  fimd. 

Apparently  I  am  not  going  to  get  any  stipula- 
tions in  the  other  direction,  however,  favoring  me. 

There  again  the  Receiver  paid  that.  We  are  not 
taking  technical  advantage  of  that.  If  it  is  an  ob- 
ligation that  becomes  due  March  1st,  all  right,  we 
will  pay  it.  But  in  like  event,  we  expect  those  obli- 
gations which  existed  prior  to  March  1st  to  be  ob- 
ligations for  which  provision  should  be  made.  That 
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is  the  offer  as  made  by  Mr.  Enright,  and  provision 
should  be  made  for  those  out  of  this  fund,  so  that 
[629]  Mrs.  Tidwell  does  not  pay  the  100  per  cent 
out  of  her  own  separate  fimds. 

Mr.  Enright:  May  I  address  the  court  briefly, 
please,  in  closing,  with  the  statement  that  whereas 
the  $2,000.00  should  be  charged  to  Mrs.  Tidwell, 
that,  certainly,  is  not  going  to  obtain  any  admis- 
sion from  me  that  that  $750.00  petty-cash  fund 
should  not  be  charged  to  Mrs.  Tidwell.  It  should 
be  charged  against  her. 

You  remember,  your  Honor,  we  introduced  in 
evidence  as  one  of  the  exhibits  to  this  pretrial,  the 
stipulation  of  February  26,  1954,  which  evidences 
the  signature  of  both  attorneys,  and  the  order  made 
by  your  Honor  on  February  26,  1954,  to  finally 
wind  this  matter  up,  and  it  very  clearly  spells  out 
the  Receiver  is  to  retain  the  money  in  the  bank 
under  his  control.  He  had  five  managers  out  there, 
and  that  money  was  under  his  control,  and  when 
l^Ir.  Tames  Udall  is  going  out  and  picking  it  up  on 
a  Sunday  morning,  that  is  not  going  to  obtain  a 
stipulation  from  me  that  we  should  split  with  any- 
body. 

Now,  your  Honor's  ruling,  I  think,  disposes  of 
the  contentions  made  by  the  plaintiff  here,  that  is, 
that  they  are  not  permitted  to  come  in  here  by 
parol  testimony  and  vary  the  terms  of  their  written 
contract. 

So  I  cannot  see  that  I  have  anything  else  to  offer 
to  aid  the  court  in  arriving  at  its  decision,  except 
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again  I  [630]  refer  to  page  8  of  my  memorandum 
which  contains  the  accounting. 

I  might  refer,  briefly,  to  page  9,  to  Mr.  Rich- 
man's  $3,104.00  fee,  under  the  written  contract 
which  the  court  held  was  voidable,  and  that  item 
is  included  in  the  Receiver's  report,  there  being 
a  claim  of  that  charge,  and  our  charge  is  against 
the  Receiver,  so  we  did  not  want  to  go  through  the 
circuity  of  prosecuting  the  claim  against  the  Re- 
ceiver, and  then  back  out  against  the  other  party. 

We  will  submit  the  matter. 

The  Court:  The  court  will  have  to  go  through 
all  these  memoranda.  I  had  gone  away  after  the 
last  hearing  and  had  not  given  Tidwell  vs.  Richman 
any  great  attention.  I  had  expected,  being  the  good 
lawyers  you  are,  that  you  would  cut  across  the  legal 
issues  and  get  this  matter  settled.  But  since  you 
haven't,  the  matters  are  pretty  well  set  out  in  those 
legal  memoranda,  and  I  will  take  it  under  sub- 
mission and  give  you  a  decision  rather  quickly;  at 
least,  as  quickly  as  I  can. 

That  disposes  of  our  9:00  o'clock  calendar. 
(Another  case  called.) 

Mr.  Enright:    May  I  address  the  court? 

The  Court:    Yes. 

Mr.  Enright:  I  thought  it  might  be  a  conveni- 
ence to  the  court  if  I  left  the  advance  opinion  in 
the  Leiter  case.  [631] 

The  Court:    Surely. 

Mr.  Camusi:  May  I  make  one  statement  to  the 
court?  The  only  memorandum  we  have  in  the  file, 
and  there  was  only  one  filed  on  this  subject,  but 
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it  includes  most  of  the  citations,  and  it  is  the  memo- 
randum of  points  and  authorities  of  plaintiff  re- 
garding pretrial  hearing  on  distribution  of  funds, 
and  was  filed  by  plaintiff  Jime  16,  1954. 

The  Court:    Very  well.  [632] 
***** 

Los  Angeles,  Tuesday,  Oct.  12,  1954,  9:30  a.m. 

The  Court:  We  are  on  the  record,  but  in  a  sense 
off,  in  that  this  is  not  a  proceeding  in  open  court, 
but  my  law  clerk  reported  to  me  one  day  last  week 
that  he  had  heard  from  Mr.  Whyte,  and  Mr.  Whyte 
is  very  emphatically  dissatisfied  with  the  fee  which 
the  court  awarded  him. 

He  wanted  to  know  by  what  process  it  might  be 
brought  to  my  attention,  and  the  law  clerk  reported 
to  me  he  told  him  it  would  be  brought  to  my  atten- 
tion by  his  coming  in  and  telling  me. 

I  indicated  at  that  time  a  willingness  to  have  the 
matter  presented  either  formally  or  informally. 
Counsel  being  of  the  view  that  they  wished  to  pro- 
ceed informally,  we  are  here  informally  upon  in- 
formal notice,  but  Mr.  Richman  is  present  per- 
sonally, and  Mr.  Enright  is  here  and  Mr.  Camusi 
is  here.  Mrs.  Tidwell  is  not  here.  Mr.  Whyte  is  here. 

Mr.  Whyte:  Mr.  Hallberg  is  ill  at  home  with  a 
bad  back.  Otherwise,  he  would  have  been  here. 

The  Court :  Well  now,  what  do  you  want  to  urge  ? 

Mr.  Whyte :  I  propose  to  examine  the  amount  of 
the  fee  awarded  by  the  court  to  the  attorney  for 
the  Receiver  by  several  different  criteria. 

Let's  examine  it  first  from  the  standpoint  of 
what  the  labor  leaders  might  say  as  a  living  wage. 
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If  I  might  circulate  [634]  these  breakdowns  of 
hours  devoted  among  the  court  and  counsel. 

Mr.  Enright:  May  I  inquire,  is  this  some  new 
evidence  or  additional  evidence  being  presented? 

Mr.  Whyte:     No. 

The  Court:  No,  this  is  just  an  informal  confer- 
ence, Mr.  Enright.  If  it  comes  to  a  point  of  taking 
evidence,  we  will  adjourn  to  the  court  to  take  it 
there.  So  if  you  want  to  offer  evidence,  as  evidence, 
let  us  know  and  Ave  will  proceed  that  way. 

As  it  is,  I  am  simply  holding  a  conference  be- 
tween disgruntled  litigants,  who  are  disgruntled 
with  the  court  today.  They  used  to  be  disgruntled 
only  with  each  other. 

Mr.  Whyte :  If  the  court  will  note  from  the  first 
page  of  the  original  petition  for  allowance  of  fees, 
it  covered  services  to  and  including  March  17,  1954. 
It  showed  a  total  of  91  hours  of  attorney's  time. 

Quite  a  point  was  made  in  court  by  Mr.  Enright 
of  the  fact  that  I  accompanied  Mr.  Hallberg  in  the 
collection  of  rents  from  apartment  house  managers 
before  his  bond  was  approved. 

My  time  slip  for  that  day  shows  six  hours  cov- 
ering, not  only  the  collection  of  rents  with  Mr. 
Hallberg,  but  accompanying  him  to  the  Union 
Bank  to  open  a  new  account  in  the  name  of  Hall- 
berg as  Receiver.  I  propose  that  six  hours  be  de- 
ducted [635]  from  the  91-hour  total  shown  in  the 
original  petition,  so  there  may  be  no  question  about 
the  item  whatever.  I  have  therefore  set  forth  in 
the  margin  the  total  of  85  hours  in  the  original 
petition. 
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The  supplemental  petition  for  fees  covered  serv- 
ices to  and  including  May  lOth.  It  showed  a  total 
of  28.4  hours  of  attorney's  time,  of  which  eight 
hours  was  allocable  to  services  performed  in  con- 
nection with  the  defense  of  the  Receiver's  attorney 
against  Mr.  Richman's  objections  to  the  allowance 
of  their  fees. 

Inasmuch  as  the  services  rendered  in  defending 
the  attorneys  against  the  objections  made  to  their 
fees,  are  not  compensable,  I  have  deducted  the 
eight  hours  from  the  total  of  28.4  hours  shown  in 
the  supplemental  petition  and  placed  in  the  right- 
hand  margin  the  figure  of  20.4  hours. 

I  will  briefly  nui  through  my  time  slips  since  the 
supplemental  petition  was  filed.  May  11th.  My  time 
slips  show  five  hours  devoted  to  the  following  serv- 
ices: Telephone  call  from  Receiver  re  evidence  to 
])e  presented  at  May  12th  hearing;  figuring  break- 
down of  hours  of  attorneys'  time  for  inclusion  in 
supplemental  petition  for  fees  to  Receiver's  at- 
torneys ; 

Studying  Hallberg's  deposition;  conference  with 
Jefferson  Mann  in  preparation  for  his  direct  testi- 
mony as  to  reasonable  value  of  Receiver's  services; 

Dictating  and  revising  draft  of  hypothetical  ques- 
tion to  Mann  as  an  expert  witness  as  to  the  value 
of  Receiver's  services. 

There  should  be  deducted  from  that  total  the 
time  of  approximately  .3  hours,  which  I  devoted  to 
calculating  the  breakdown  of  hours  of  attorneys' 
time  to  be  included  in  attorneys'  supplemental  pe- 
tition for  fees. 
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The  rest  of  the  time  was  devoted  exclusively  to 
the  defense  of  the  Receiver.  I  therefore  place  the 
figure  of  4.7  hours  in  the  margin. 

May  12th.  My  time  slip  shows  5.2  hours  de- 
voted to  the  follomng  services:  Conference  with 
Hubert  Laugharn  re  his  testimony  as  to  the  reason- 
able value  of  services  rendered  by  Receiver's  at- 
torney ; 

I  was  in  court  on  the  hearing  on  Mr.  Richman's 
objections  to  report  and  i:)etitions  of  Receiver  and 
his  attorneys  for  fees; 

I  spent  approximately  one  hour  with  Mr.  Laug- 
harn that  morning  before  I  came  to  court.  I  am 
therefore  deducting  that  hour  from  the  total  of 
5.2  hours  and  have  placed  the  figure  of  4.2  hours 
in  the  margin  as  allocable  to  the  defense  of  the  Re- 
ceiver. 

My  time  slip  for  May  13,  1954,  shows  3.1  hours 
devoted  to  the  following  services:  In  court  re  hear- 
ing on  defendants'  objections  to  report  and  peti- 
tions of  Receiver  and  his  [637]  attorneys  for  fees; 

Telephone  call  to  Mann  and  thanking  him  for  his 
appearance  as  an  expert  witness;  3.1  hours. 

The  Court :  You  think  your  expression  of  thanks 
is  something  for  which  you  should  be  paid? 

Mr.  Whyte:  I  think  my  expression  of  thanks 
took  about  .1  of  an  hour  to  telephone,  your  Honor. 
If  you  would  like  to  deduct  .1  of  an  hour  from  that 
total,  I  will  be  pleased  to  do  so. 

The  Court:  Well,  it  just  doesn't  seem  consistent 
for  us  to  be  rendering  charges  for  the  ordinary 
courtesies,  and  I  suppose  that  your  other  services 
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had  courtesy  in  them,  even  though  courtesy  is  not 
included,  or  at  least  you  are  not  charging  for  cour- 
tesy as  such  except  in  this  one  instance,  so  far  as 
we  have  gone  with  this  document.  I  haven't  read 
it  beyond  where  you  have  now  come  to. 

Mr.  Whyte :  My  time  slip  for  May  14th  shows  a 
total  of  5.8  hours  devoted  to  the  following  services: 
I  was  in  court  on  the  hearing  on  defendants'  objec- 
tions to  report  and  petitions  of  Receiver  and  his 
attorneys  for  fees; 

I  conferred  with  Mr.  and  Mrs.  Hallberg  during 
the  recesses  in  the  hearing ;  I  prepared  and  dictated 
a  hypothetical  question  to  Laugham  as  an  expert 
witness  regarding  the  value  of  the  attorneys'  serv- 
ices. 

Approximately  one  hour  of  my  time  on  that  day 
was  devoted  [638]  to  preparing  the  hypothetical 
question  to  Mr.  Laugharn,  so  that  I  have  deducted 
that  from  the  total  of  5.8  hours  and  placed  a  total 
of  4.8  hours  in  the  margin. 

My  May  17th  time  slip  shows  3.5  hours  devoted 
to  the  following  services:  Conference  with  Mrs. 
Hallberg  re  matters  to  be  offered  in  evidence  on 
cross  examination  of  Mrs.  Kennedy. 

The  court  will  recall  that  she  was  one  of  the 
apartment  house  managers  who  testified  for  Mr. 
Richman. 

In  court  on  hearing  of  report  and  petitions  for 
fees  of  Receiver  and  his  attorneys;  3.5  hours. 

May  25th.  My  time  slip  shows  .6  of  an  hour  de- 
voted to  conference  with  Paul  Fussell  re  his  appear- 
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ing  as  an  expert  witness,  as  to  reasonable  value  of 
my  services. 

Since  that  item  is  not  compensable  I  have  not 
placed  it  in  the  right-hand  margin. 

On  June  7th  my  time  slip  shows  4.3  hours  de- 
voted to  the  follo^^'ing  services:  In  court  re  Re- 
ceiver's report  and  x^^tition  for  fees  as  well  as  at- 
torneys' petition  for  fees; 

Approximately  one  hour  of  this  total  allocable 
to  defense  of  Receiver  and  3.3  hours  allocable  to 
defense  of  Receiver's  attorneys. 

The  court  will  recall  about  11:00  o'clock  in  the 
morning  I  stood  up  and  annoimced  I  was  ready  to 
present  the  case  for  the  attorneys  for  the  Receiver. 
I  took  the  stand  and  was  [639]  cross  examined 
after  lunch  by  Mr.  Enright. 

Mr.  Laugharn,  my  expert  witness,  took  the  stand 
late  in  the  afternoon  and  was  cross  examined  by 
Mr.  Enright. 

May  13,  1954.  My  time  slip  shows  3.1  hours  de- 
voted to  the  following  services:  — I  beg  your  par- 
don. I  haven't  turned  the  page. 

June  8,  1954.  My  time  slip  shows  3.1  hours  de- 
voted to  the  following  services:  In  court  re  hearing 
on  Receiver's  report  and  petition  for  fees  as  well 
as  petition  for  fees  to  attorneys  for  Receiver.  Ap- 
proximately one  hour  allocable  to  defense  of  at- 
torneys' fees. 

In  that  connection,  the  court  vdll  recall  Mr.  Fus- 
sell  came  in  the  morning,  took  the  stand  for  a  short 
time  and  was  cross  examined  by  Mr.  Enright.  I 
have  allowed  an  hour.  I  think  it  is  perhaps  a  little 
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more  time  than  was  allotted  to  Mr.  Fussell's  testi- 
mony. 

In  any  event,  I  have  placed  the  total  of  2.1  hours 
in  the  margin,  which  is  allotted  to  the  defense  of 
the  Receiver's  fees. 

June  9,  1954,  my  time  slip  shows  .1  of  an  hour 
devoted  to  the  follow^ing  services:  Consideration  of 
letter  from  Camusi  enclosing  Department  of  Em- 
ployment form  of  notice  of  delinquent  return  with 
request  that  Receiver  prepare  same;  letter  to  Hall- 
]}erg  enclosing  notice  of  return. 

June  14th,  my  time  slip  shows  .3  of  an  hour  de- 
voted to  [640]  the  following  services:  Telephone 
call  from  Mrs.  Hallberg  re  notice  of  delinquent  re- 
turn form  from  the  California  Department  of  Em- 
ployment ; 

Telephone  call  to  Laurence  Martin  re  prepara- 
tion of  this  return;  dictated  note  to  Camusi  to  be 
delivered  to  him  along  with  the  return. 

June  17th  my  time  slip  shows  .8  hours  devoted 
to  the  following  services:  Study  of  file  in  prepara- 
tion for  final  argument  re  objections  to  Receiver's 
report  and  petition  for  fees. 

Approximately  .3  of  that  time  is  probably  allo- 
cable to  my  preparation  of  an  argument  on  behalf 
of  my  own  fees,  so  I  have  inserted  the  figure  of  .5 
hours  in  the  margin. 

June  18,  1954.  My  time  slip  shows  1.4  hours  de- 
voted to  the  following  services:  In  court  re  final 
arguments  on  defendants'  objections  to  report  and 
petition  of  Receiver  for  fees  and  petition  of  attor- 
neys for  fees. 
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Perhaps  of  that  time  I  spent  .5  of  an  hour  in 
defending  my  motion  as  to  being  entitled  to  fees. 

I  have,  therefore,  totaled  the  hours  devoted  to 
the  administration  of  the  affairs  of  the  receivership 
during  the  three-month  period  on  those  matters 
which  came  up  regarding  the  receivership  after  its 
termination,  together  with  the  time  spent  defending 
the  attack  made  on  Mr.  Hallberg's  petition  and 
his  report.  It  comes  to  a  total  of  130.6  hours.  [641] 
If  that  total  is  divided  into  the  fee  of  $1,000.00, 
which  the  court  has  awarded  to  me,  it  is  approxi- 
mately $7.70  per  hour. 

I  say  in  all  sincerity  if  Mr.  Hallberg,  in  my  opin- 
ion, is  entitled  to  counsel  whose  competence  and 
ability  are  worth  more  than  $7.70  an  hour,  this  is 
a  case  in  which  he  should  be  well  represented,  and 
if  the  court  feels  that  my  time  is  worth  only  that 
sum,  then  perhaps  I  should  be  removed  as  his 
counsel. 

Now,  I  think  studies  of  time  devoted  by  attor- 
neys to  their  practice  show  that  compensable  time 
per  month  for  attorneys  who  work,  work  hard,  is 
apx^roximately  125  hours  a  month. 

All  of  us,  the  court,  Mr.  Enright,  ^Ir.  Richman, 
Mr.  Camusi,  have  been  practicing  attorneys.  We 
know  that  if  we  can  perform  six  hours  of  com- 
pensable work  a  day,  with  the  demand  on  a  lawyer 
for  a  certain  amount  of  charitable  Avork,  office  ad- 
ministration, work  for  which  he  is  not  paid,  that 
we  are  doing  pretty  well.  That  is  around  30  hours 
a  week  of  compensable  time,  or  about  125  hours 
a  month. 
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Hence,  I  have  devoted  approximately  one  month's 
time  out  of  a  year  to  the  work  performed  in  con- 
nection with  this  receivership. 

The  overhead  in  our  office  is  approximately 
$1,300.00  a  month,  and  lest  there  be  any  charge  that 
that  is  too  high,  [642]  in  our  office  it  runs  about 
23  per  cent  of  our  gross.  In  most  offices  the  over- 
head is  between  25  per  cent  and  33%  per  cent. 

My  half  of  the  overhead,  since  I  have  one  part- 
ner— there  are  only  two  of  us  in  the  office — would 
be  $650.00.  On  the  basis  of  the  fee  awarded  me  by 
the  court  of  $1,000.00,  I  would  have  made  a  net 
])roiit  for  a  month's  time  of  $350.00.  That  is  sal- 
ary which  is  paid  to  a  lawyer  fresh  out  of  law 
school  who  begins  work  at  O'Melveny  &  Myers 
today. 

I  have  been  practicing  in  this  city  for  13  years, 
which  is  a  little  more  experience  than  the  chap 
who  has  had  no  experience  and  been  employed  di- 
rectly out  of  law  school  at  a  figure  of  $350.00. 

Let's  examine  the  court's  fee  from  another  cri- 
terion, namely,  the  criterion  of  the  testimony  pre- 
sented by  the  expert  witness.  It  has  come  to  my  at- 
tention that  the  court  felt  that  possibly  Mr.  Laug- 
harn,  one  of  the  two  expert  witnesses,  was  testifying 
about  work  in  connection  with  receiverships  in 
general  and  not  with  respect  to  the  particular  work 
performed  in  this  receivership. 

Naturally,  before  I  brought  Mr.  Laugharn  to 
court  I  submitted  to  him  my  files,  particularly  my 
pleading  clip.  He  went  over  all  the  documents  on 
that  clip,  including  the  petitions  which  I  had  filed 
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with  the  court  in  connection  with  the  administra- 
tion of  the  affairs  of  the  receivership.  [643] 

He  went  over  carefully  the  original  petition  for 
fees,  supplemental  petition  for  fees.  He  went  over 
the  report  that  I  had  prepared  for  the  Receiver. 

Naturally,  he  carefully  examined  the  objections 
filed  by  Mr.  Enright.  And  the  court  will  recall  that 
on  his  direct  examination  I  laid  that  foundation. 
He  testified  that  he  had  examined  all  of  those  docu- 
ments. 

My  question  to  him  as  an  expert  witness  was  as 
follows : 

"Mr.  Laugham,  please  assume  the  following 
facts : 

"John  Whyte,  the  attorney  for  the  Receiver,  has 
been  engaged  in  the  active  practice  of  the  law  in 
Los  Angeles,  California,  for  a  period  of  from  12 
to  13  years ; 

"For  10  years  he  was  associated  with  the  office 
of  O'Melveny  &  Myers,  one  of  the  leading  firms  of 
attorneys  in  this  city; 

"On  or  about  December  1,  1953,  he  was  employed 
as  attorney  for  the  Receiver  herein  and  has  con- 
tined  at  all  times  to  represent  the  Receiver; 

''The  Receiver  was  removed  from  his  active  du- 
ties of  management  of  the  business  and  affairs  of 
the  former  Richman  Trust  on  February  28,  1954; 

''After  the  Receiver's  removal  on  that  date,  Mr. 
Whyte  prepared  the  Receiver's  Report  and  Peti- 
tion [6441  for  Allowarjco  of  Fees,  and  in  addition 
he  performed  certain  necessary  services  after  Feb- 
ruary 28,  1954,  in  connection  with  thr  administra- 
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tion  of  the  business  and  affairs  of  the  former  Rich- 
man  Trust; 

"Assuming  further  that  Mr.  Whyte  performed 
all  or  substantially  all  of  the  services  specified  in 
the  Petition  and  Supplemental  Petition  for  Allow- 
ance of  Fees  for  Attorney  to  Receiver,  exclusive 
of  services  necessarily  rendered  by  him  in  defend- 
ing the  Receiver  and  his  attorneys  against  objec- 
tions filed  by  defendant  Richman  to  the  Report 
and  Petition  for  Fees  of  the  Receiver  and  his  At- 
torneys, which  said  services  were  performed  com- 
mencing on  or  about  December  1,  1953,  to  and  in- 
cluding May  10,  1954; 

"The  time  devoted  by  Mr.  Whyte  to  the  rendi- 
tion of  said  services,  excluding  services  rendered 
in  defending  the  Receiver  and  his  attorneys  against 
the  objections  raised  by  the  defendant  Richman 
to  the  Report  and  Petition  for  Fees  of  the  Re- 
ceiver and  his  attorneys,  has  been  approximately 
100  hours; 

"The  assets  of  the  former  Richman  Trust,  which 
has  been  administered  by  the  Receiver,  have 
[644- A]  a  fair  market  value  of  approximately  One 
Million  Two  Hundred  Thousand  Dollars; 

"  On  the  basis  of  these  facts,  what  is  your  opinion 
as  to  the  reasonable  value  of  such  services?'' 

The  court  will  recall  that  Mr.  Laugharn  gave 
the  opinion  that  the  services  would  be  valued  at  a 
thousand  dollars  a  month  for  each  month  of  the 
receivership,  that  would  be  December  1953,  Janu- 
ary and  February  of  1954. 

The  court  will  further  recall  that  there  was  no 
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expert  testimony  adduced  by  Mr.  Richman  in  op- 
position to  testimony  presented  by  me. 

And  I  further  presented  the  testimony  of  Mr. 
Paul  Fussell,  who  is  the  senior  corporate  attorney 
at  O'Melveny  &  Myers,  regarding  the  reasonable 
value  of  my  services  in  defending  the  Receiver 
against  the  attack  made  upon  his  report  and  peti- 
tion for  fees. 

In  that  connection  the  court  will  recall  that  we 
were  engaged  in  hearings  on  six  different  court 
days.  Ajiproximately  four  of  those  days  consisted 
of  a  morning  and  afternoon  session,  and  on  two  of 
them  there  was  either  a  morning  or  afternoon  ses- 
sion. 

I  have  already  recited  the  hours  spent  in  pre- 
paring for  that  hearing.  There  was  a  day  and  a 
half  of  depositions.  Mr.  Enright  took  the  deposi- 
tion of  Mr.  Hallberg  and  myself  in  advance  of  the 
hearing. 

Mr.  Fussell  testified,  on  the  basis  of  those  facts 
and  some  others  which  were  put  to  him,  that  the 
reasonable  value  would  be  between  $1,000.00  and 
$1,200.00. 

Again,  speaking  to  the  court  and  to  those  of  us 
who  are  [645]  present  and  members  of  the  Bar,  I 
think  any  of  us,  particularly  these  gentlemen  here 
who  are  trial  lawyers,  appreciate  the  fact  if  they 
are  called  upon  to  try  a  case  in  court  lasting  a 
week,  depositions  in  advance,  preparation  for  that 
trial,  that  a  charge  of  $1,000.00  is  certainly  not 
unreasonable. 

One  final  criterion  Avhich  I  might  briefly  allude 
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to,  the  court  and  I  had  the  pleasure  of  working  on 
the  Inglewood  Federal  case  which  involved  the  ap- 
pointment of  a  conservator  for  a  savings  and  loan 
association  in  Inglewood.  I  was  one  of  the  counsel, 
one  of  the  interested  parties  to  the  lawsuit. 

The  court  appointed  a  conservator  for  the  Asso- 
ciation on  a  Friday.  The  conservator  arrived  at  the 
Association  between  7:00  and  8:00  o'clock  in  the 
evening. 

He  was  relieved  from  his  office  at  about  11:00 
o'clock  the  following  Monday  morning.  And  during 
that  period  of  time  he  was  almost  constantly  at  the 
Association,  and  I  know  that  his  attorneys  per- 
formed valuable  services  on  his  behalf  during  that 
three-day  period. 

There  was  one  court  appearance  necessitated  on 
behalf  of  the  attorneys  during  that  period,  which 
was  in  connection  with  the  order  that  came  from 
Washington  appointing  the  conservator  from  the 
Home  Loan  Bank  Board  to  surplant  the  conservator 
appointed  by  this  court. 

Thereafter  the  attorneys  for  the  conservator  filed 
a  report  covering  his  services  and  a  petition  for 
fees  to  him  [646]  and  to  themselves.  In  their  peti- 
tion they  stated  that  they  had  devoted  40  hours  of 
time  to  their  work  on  behalf  of  the  conservator. 

A  hearing  was  held  in  this  court  which  took  ap- 
proximately one  hour.  The  only  attack  made  upon 
the  report  and  petition  for  fees  was  an  attack  made 
by  Mr.  Hoffmann  representing  the  Home  Loan 
Bank  Board,  to  the  effect  that  the  court  had  no 
jurisdiction  to  appoint  the  conservator,  in  the  first 
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place,  and  therefore  any  award  of  fees  to  him  or 
his  attorneys  would  be  highly  improper. 

The  hearing,  as  I  say,  took  approximately  one 
hour.  No  other  attack  was  made  upon  the  report  or 
petition  for  fees. 

Thereafter,  the  court  granted  to  the  conservator 
a  fee  of  $2,000.00  and  a  fee  to  his  attorneys  of 
$1,000.00. 

If  I  may  briefly  compare  the  two  cases,  in  the 
one  case,  the  conservator  case,  which  I  freely  admit 
was  an  important  case,  there  was  a  run  on  the  As- 
sociation at  the  time,  and  an  excellent  attorney  was 
appointed  for  the  conservator,  and  the  conservator 
was  an  excellent  man.  As  I  say,  the  period  of  the 
conservatorslii])  was  aliout  three  days.  The  attorneys 
filed  one  petition  with  the  court  during  that  period. 

Thereafter,  they  filed  a  petition  for  fees  alleging 
40  hours  of  services.  And  one  hour  devoted  to  the 
hearing  on  that  petition  in  the  court. 

The  fee  awarded  to  the  attorneys  was  $1,000.00; 
to  the  [647]  conservator  was  $2,000.00. 

In  this  case  the  period  of  receivership  was  three 
months.  I  made  approximately  four  court  appear- 
ances during  that  period  in  the  presentation  of 
petitions  on  behalf  of  the  Receiver,  such  as  a  peti- 
tion for  permission  to  renovate  the  apartments, 
pay  bonuses,  petition  in  chambers  to  have  me  ap- 
pointed as  the  Receiver's  attorney. 

After  the  close  of  the  three-month  period  of  the 
receivership  I  devoted  six  court  days,  perhaps  four, 
Avhat  we  would  regard  as  full  court  days,  and  two 
half  court  days,  in  defending  the  Receiver  against 
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the  attacks  made  upon  his  report  and  petition  for 
fees,  and  a  day  and  a  half  in  depositions,  prepara- 
tion, working  with  the  Receiver  as  to  the  evidence 
which  would  be  adduced  at  those  hearings. 

In  this  case  the  fee  awarded  to  the  attorneys  for 
the  Receiver  was  $1,000.00  on  the  basis  of  130 
hours,  and  the  fee  awarded  to  the  Receiver  himself 
was  $6,000.00. 

That  concludes  my  remarks  with  reference  to  the 
fee,  except  that  I  might  make  this  statement: 

Any  lawyer  is  embarrassed  to  come  before  a  court 
and  state  in  his  opinion  the  fees  fixed  by  the  court 
are  too  low.  No  lawyer  likes  to  be  placed  in  the 
distasteful  position  of  arguing  about  his  fees  with 
the  court  or  with  counsel. 

I  am  distressed  that  it  should  have  been  neces- 
sary for  me  to  ask  the  court  for  this  opportunity. 
I  thank  the  court  [648]  for  having  granted  me  the 
opportunity  to  present  my  petition. 

I  am  open  to  any  questions  concerning  my  peti- 
tion or  any  other  facts  which  took  place  during  the 
receivership. 

The  Court:  Having  met  you  outside  the  court 
as  well  as  in,  and  having  a  personal  liking  for  you, 
it  is  embarrassing  to  the  court  to  have  the  matter 
come  up. 

You  will  recall  at  the  very  outset  the  court  had 
Mr.  Hallberg  here.  I  had  asked  him  to  come  in.  He 
was  not  on  the  list  of  persons  who  wanted  to  be 
appointed  receivers. 

I  felt,  from  an  acquaintance  and  the  reputation 
of  the  man,  that  he  would  serve  here  as  the  court 
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desired  a  receiver  to  serve.  I  said  to  Mr.  Hallberg, 
and  I  think  I  said  to  you  at  the  very  outset,  that 
one  of  the  reasons  why  Mr.  Richman  has  been  re- 
moved is  that  he  went  out  and  got  a  life  contract 
for  work  at  an  excessive  fee. 

And  there  was  ample  evidence  here  in  court  that 
the  fee  he  was  charging  was  excessive.  This  was 
primarily  a  property  management  affair.  For  the 
Receiver  it  was  to  be  less  demanding  in  one  sense, 
if  it  had  run  its  normal  course,  than  if  he  were  the 
trustee  under  the  Richman  Trust,  for  the  trustee 
under  the  Richman  Trust  had  broader  powers  and 
duties  than  simply  those  of  property  management. 

The  Court  was  interested,  however,  that  the  ex- 
pense of  a  brief  court  supervision  of  these  proper- 
ties, pending  what  was  then  determination  of  an 
appeal,  or  it  was  a  promised  [649]  appeal  then,  or 
the  possibility  of  settlement,  the  court  was  inter- 
ested that  the  court's  administration  of  the  prop- 
erty should  not  be  as  costly  as  that  which  the  court 
had  found  was  excessive.  I  expressed  that  to  every- 
one in  the  case. 

Now,  Mr.  Hallberg  asked  for  less  than  he  got 
out  of  the  court.  I  increased,  not  the  prayer  of  his 
petition,  but  the  tenor  of  his  testimony,  because  I 
felt  that  he  had  not  given  any  account  to  the  ele- 
ment of  having  to  account  so  fully  in  court,  as  well 
as  ])y  the  accounting  which  he  had  prepared  and 
filed. 

He  was  brought  before  the  court  almost  as  if  he 
were  accused  of  a  crime  here  and  was  treated  by 
some  of  the  parties  to  the  suit,  or  by  one  of  the  par- 
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ties  to  the  suit  and  one  of  the  attorneys  to  the 
action  with  less  respect  than  I  have  seen  embezzlers 
treated  when  I  was  handling  the  criminal  calendar 
of  the  court. 

So  far  as  the  court's  desire  to  hold  down  the  ex- 
pense is  concerned,  that  is  always  a  desire  of  the 
court  and  should  always  be  a  desire  of  the  court. 

I  remember  Judge  James — I  am  always  remem- 
bering what  other  judges  have  said,  which  is  per- 
haps what  lawyers  are  supposed  to  do,  because  it  is 
what  other  judges  have  said,  which  establishes  a 
body  of  precedents  by  which  we  proceed. 

I  had  occasion  to  resist  a  fee  before  Judge  James 
in  a  [650]  matter  where  an  involuntary  petition  in 
bankruptcy  had  been  filed.  The  creditors  had  be- 
come personally  dissatisfied  before  the  day  of  the 
hearing  on  whether  the  man  should  be  adjudicated 
a  bankrupt. 

The  only  thing  that  remained  was  the  fee.  The 
attorneys  said,  "Well,  this  was  a  large  estate  of  a 
bankrupt.  The  creditors'  claims  were  large.  The 
fact  that  relatives  had  come  forward  and  paid 
them  ofl:  doesn't  relieve  us  of  the  fact  or  the  history. 
Here  I,  as  an  attorney,  have  rendered  services  con- 
cerning a  large  sum  of  money,  even  though  the  serv- 
ices didn't  take  a  lot."  A  thousand  dollars,  I 
thought,  was  too  much. 

Judge  James  then  said,  ''Lawyers  should  always 
remember  that  the  lawyer  exists  for  the  litigation 
and  not  the  litigation  for  the  lawyer.  The  court 
exists  for  the  litigation  and  not  the  litigation  for 
the  court." 
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He  went  on  to  point  out  some  of  the  more  ideal- 
istic statements  which  have  been  given  by  the 
writers  on  ethics,  and  the  professional  as  distin- 
guished from  the  business  characteristics  of  the 
legal  profession. 

So  I  thought  you  were  going  to  have  an  eco- 
nomic administration.  When  the  petition  came  in, 
the  accounting,  the  court  was  impressed  that  the 
attorney  for  the  Receiver  rendered  every  possible 
service.  I  could  see  no  purpose,  for  instance,  in 
going  to  the  bank  with  a  client  to  open  a  bank  [651] 
account,  particularly  where  the  client  had  account- 
ing experience,  was  an  established  businessman,  had 
been  a  controller  of  corporations,  and  perfectly 
capable  of  opening  a  bank  account  without  the 
presence  of  an  attorney,  or  more  than  the  most 
casual  legal  advice  on  it. 

It  seemed  to  me  that  the  legal  services  had  been 
rendered,  no  doubt,  to  the  number  of  hours  claimed, 
but  to  a  greater  excess  than  the  requirements  of  the 
case  were. 

I  at  one  time  acted  as  attorney  in  Los  Angeles 
for  a  corporation  which  had  many  properties  in 
this  locality,  which  it  had  foreclosed  upon  during 
the  depression  days.  And  I  recall,  although  their 
business  was  property  management — they  had  many 
apartment  house  managers  around  Los  Angeles — 
that  the  requirements  of  their  resident  attorney, 
under  corporate  management,  were  such  as  to  not 
require  a  terrific  amount  of  time  or  to  require  all 
the  services  that  are  set  forth  here. 

The  court  was  disappointed,  too,  to  have  a  tele- 
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phone  call,  I  think,  from  Mr.  Enright — someone 
from  his  office — after  we  had  had  our  conversation 
here  on,  I  think  it  was,  November  30th,  in  which 
the  court  had  indicated  that  an  order  should  be 
prepared  for  the  appointment  of  Mr.  Hallberg  as 
Receiver,  and  Mr.  Hallberg  should  then  qualify, 
and  we  fixed  the  bond. 

Then  I  had  a  call  from  Mr.  Enright  or  someone 
in  his  [652]  office  to  the  effect  that  Mr.  Hallberg 
was  out  collecting  rents  and  demanding  things  of 
apartment  house  managers,  exercising  the  active 
duties  of  a  Receiver,  and  had  a  lawyer  with  him, 
which  it  turned  out  was  Mr.  Whyte. 

The  court  had  not  signed  any  order.  The  pro- 
ceedings started  as  a  de  facto  receivership,  with- 
out the  de  jure  qualifications. 

The  Receiver  had  not  taken  the  oath  required  of 
receivers,  had  not  posted  the  bond  required  of  re- 
ceivers, had  not  been  appointed  by  a  formal  order 
required  to  appoint  a  receiver. 

The  quality  of  the  legal  advice  to  a  man  to  go 
forth  and  embark  upon  the  actual  administration 
before  he  was  qualified  legally  to  do  so  was  not  a 
quality  of  advice  that  I  am  sure  you  generally  hand 
out,  Mr.  Whyte,  because  you  are  known  for  being 
associated  with  cases  of  considerable  magnitude  in 
these  courts. 

I  had  some  qualms  when  Mr.  Hallberg  told  me 
he  wanted  you  as  his  attorney,  because  I  felt  that, 
living  up  there  in  the  ivory  towers  with  O'Melveny 
&  Myers  all  these  years,  your  taste  would  be  pretty 
rich  for  fees.  You  are  accustomed  to  a  pretty  high 
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standard  of  compensation.  And  I  had  in  mind  that 
you  would  get  something  more  nearly  like  I  got 
when  I  worked  for  a  corporation,  where  my  fees 
were  fixed  by  a  hard-headed  board  of  directors,  or, 
rather,  my  bills  were  approved  by  them,  and  some- 
times the  bills  were  reduced  simply  because  [653] 
they  weren't  willing  to  pay  the  amoimt  asked  for 
the  services  which  had  been  rendered. 

Then  we  proceeded  in  a  rather  relaxed,  it  seemed 
to  me,  course  here,  in  which  the  time  was  spent 
without  all  of  it  being  required.  You  came  in  and 
fought  for  the  justification  of  the  Receiver's  admin- 
istration, when  the  administration  was  under  fire. 

The  court  found  it  had  been  a  good  administra- 
tion. Perhaps  I  was  not  as  liberal  as  I  should  have 
been  in  awarding  you  fees  for  representing  Mr. 
Hallberg  during  those  rather  trying  days  in  court, 
where  his  every  act,  from  the  time  that  he  did 
similar  work,  although  upon  a  different  legal  basis 
in  Chicago  some  twenty  years  ago,  down  to  the  very 
moment  he  was  on  the  witness  stand,  that  I  think 
perhaps  I  was  a  little  too  conservative  in  the  fees. 

We  have  out  in  this  courtroom  a  little  placard  on 
each  of  the  tables  which  I  modeled  after  the  one 
in  Judge  Mathes'  courtroom,  which  he  in  turn 
modeled  after  the  one  in  Judge  Jeimey's  courtroom. 
I  don't  know  where  Judge  Jenney  bought  it.  Vari- 
ous judges  aroimd  here  use  it.  It  requires  counsel 
to  perform  their  duties  in  the  courtroom  in  certain 
ways,  some  of  which  are  merely  etiquette  and  some 
of  them  are  suggested  by  the  acoustical  efficiency 
in  the  building. 
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For  instance,  you  are  supposed  to  stand  at  the 
lectern  when  you  ask  questions.  I  don't  think  you 
stood  there  once,  [654]  except  when  you  made  argu- 
ment. You  lolled  around  the  courtroom  in  your 
chair,  without  any  disrespect  to  the  justice  courts, 
as  if  this  were  a  justice  court.  The  justice  courts 
proceed  in  a  relaxed  sort  of  in-chambers  fashion; 
the  federal  courts  do  not. 

So  we  began  with  an  unlawful,  improper  admin- 
istration, which  the  appointment  of  an  attorney  for 
the  Receiver  is  the  very  thing  the  attorney  is  sup- 
posed to  see  doesn't  happen,  because  these  receivers 
are  busy  men  and  they  are  not  acquainted,  unless 
they  are  often  receivers,  and  Mr.  Hallberg  has  not 
been  often  a  receiver,  or  if  ever  an  actual  receiver 
before,  and  I  understand  from  him  that  if  his  ex- 
perience in  this  case  is  an  example  of  it  that  he 
doesn't  want  to  be  one  again,  because  of  the  criti- 
cism and  acrimony  which  attends  being  a  receiver 
in  situations  which  grow  out  of  family  unpleasant- 
ness, such  as  we  had  here,  where  litigants  have 
the  temperament  that  was  expressed  in  some  places 
here. 

If  you  had  administered  an  estate  in  probate 
in  California  and  the  corpus  of  the  estate  were 
the  amount  of  money  which  was  handled  by  Mr. 
Richman, — I  don't  mean  the  value  of  the  fee  of 
the  property,  because  Mr.  Hallberg  was  essentially 
a  property  manager — but  if  you  had  administered 
an  estate  which  handled  the  amount  of  money  Hall- 
berg handled  as  Receiver  you  would  have  received 
$1,770.00. 
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Of  course,  you  probably  think  that  doesn't  apply 
because  [655]  the  total  value  of  fee  of  the  various 
properties  involved  was  over  a  million  dollars. 

Now,  since  all  of  these  things  have  been  considered 
and  with  the  time  the  court  has  now  had  to  reflect 
upon  it,  I  think  I  was  a  little  low  so  far  as  you 
are  concerned.  I  think  I  was,  to  put  it  colloquially, 
right  on  the  button  so  far  as  Hallberg  was  con- 
cerned. 

I  will  reconsider  the  fees  for  the  attorney  in- 
formally, without  the  necessity  of  further  petition. 
We  don't  want  to  run  the  fees  up  any  more  than 
they  are  now.  But  now,  let's  start  out. 

Mr.  Richman,  if  you  want  to  get  in  this — you  are 
a  lawyer  and  you  have  had  a  lot  of  experience  and 
you  don't  have  to  answer  me  if  you  don't  want  to 
— but  my  idea  is  to  start  with  you,  just  because  you 
are  at  the  right  of  the  room,  and  proceed  across 
to  Mr.  Whyte,  who  is  most  perhaps  directly  in- 
terested, except  you,  and  find  out  what  you  think 
these  fees  ought  to  be. 

Do  you  want  to  express  yourself,  Mr.  Richman? 
I  don't  mean  in  great  detail  as  to  why,  but  just 
give  me  a  figure  of  what  you  would  consider  a  fair 
fee  for  the  attorney,  and  then  Mr.  Enright  and 
then  Mr.  Camusi  and  finally  Mr.  Whyte. 

Mr.  Richman:  Any  statement  I  would  make 
would  be  biased  by  the  e^ddence  and  my  knowledge 
of  the  thing.  The  evidence  was  presented  to  the 
court.  Your  Honor  decided  one  way  on  it,  [656] 
or  evidently  has  decided  one  way,  and  my  views  are 
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the  other  on  it.  I  refer  primarly  to  the  smog  mat- 
ter, the  mess 

The  Court:  I  took  that  into  consideration.  Hall- 
berg  was  delinquent  in  that ;  so  were  you. 

If  Hallberg  had  been  fully  advised  legally,  I 
don't  think  he  would  have  been  delinquent. 

Mr.  Richman:  I  think  that  an  attorney  should 
be  responsible  for  his  misdeeds  as  well  as  his  deeds. 
He  made  himself  a  lot  of  work  there  and  created 
a  great  deal  of  embarrassment  to  me  in  being 
charged  criminally  with  violation.  There  was  no 
reason  for  it. 

Under  the  circumstances,  I  feel  that  what  he  did 
wasn't  done  properly  and  caused  himself  a  lot  more 
work  and  also  brought  on  a  lot  of  discredit  to  other 
individuals  on  that. 

I  think  he  has  been  paid  amply  for  the  services 
he  rendered,  the  type  of  services  he  rendered. 

The  Court:  What  do  you  think  of  it,  Mr.  En- 
right?   [657]   ***** 

Mr.  Whyte:  May  I  say  one  word  today,  so  I 
won't  forget  it  tomorrow.  I  felt  rather  badly  when 
the  court  made  the  observation  a  moment  ago  I 
lolled  about  the  courtroom  and  until  the  final  ar- 
gument I  never  stood  at  the  appropriate  place  in 
addressing  the  witness. 

I  want  the  record  to  show  that  the  court's  bailiff 
came  to  me  on,  I  believe,  the  second  day  of  the 
hearing.  I  think  I  had  violated  the  court's  placard 
with  respect  to  standing  and  addressing  the 

The  Court:    Excuse  me  just  a  moment.  Another 
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judge  has  a  question  which  he  says  is  somewhat 
urgent.   I  will  call  him. 

I  don't  mean  what  you  are  saying  isn't  impor- 
tant, but  when  a  judge  says  it  is  urgent,  I  like  to 
respect  him.  (Short  recess  taken.) 

The  Court:  The  last  comment  I  had  was  that  I 
was  too  easy  on  them. 

Mr.  Whyte:  The  first  day  of  the  hearing  I  re- 
call I  did  overlook  the  instructions  on  the  counsel 
table  with  reference  to  standing  at  a  particular 
place  when  addressing  the  witness.  [659] 

The  second  day  of  the  hearing  the  court's  bailiff 
came  to  me  and  called  my  attention  to  the  rule, 
whereupon  for  the  rest  of  the  hearing  I  recall 
distinctly  I  stood  at  the  end  of  the  jury  box,  which 
was  one  of  the  few  places  he  pointed  out  to  me  as 
being  a  proper  place  to  stand. 

The  Court:  Well,  I  am  sorry  then,  Mr.  Whyte. 
I  remembered  your  misfeasance  and  forgot  your 
compliance.  I  simply  mentioned  it  to  indicate  that 
at  the  very  beginning,  when  the  man  should  have 
taken  his  oath  and  been  bonded,  after  having  been 
appointed  upon  a  written  order,  he  went  forth  un- 
lawfully and  at  the  very  conclusion  the  attorney 
was  not  standing  by  the  courtroom  rules,  both  of 
which  acts  I  attributed  to  a  lack  of  your  usual  dili- 
gence. I  know  you  are  generally  pretty  sharp  on 
these  things. 

But  it  seemed  to  me  you  had  missed  somewhat 
your  usual  acute  attention  to  detail  in  this  pai'tic- 
ular  representation. 
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Mr.  Whyte:  One  other  comment  I  should  like 
to  make 

Mr.  Enright:    I  would  like  to  make  a  comment. 

The  Court :  You  can  make  all  the  comments  you 
want  to. 

Mr.  Enright :    I  prefer  to  proceed  then. 

The  Court :  Let  me  go  in  the  courtroom  for  a  few 
minutes  and  I  will  excuse  the  people  until  11:00, 
and  then  we  will  proceed.         (Short  recess  taken.) 

The  Court:  You  take  as  much  time  as  is  reason- 
ably necessary  [660]  to  present  your  position. 

Mr.  Whyte:  Could  I  correct  one  statement  on 
the  record  before  Mr.  Enright  begins,  if  I  may? 

The  Court:     Surely. 

Mr.  Whyte:  This  is  the  first  time  that  I  have 
received  the  intimation  that  I  am  to  blame  for 
the  alleged  dereliction  of  duty  of  Receiver  in  con- 
nection with  the  Smog  Control  citation. 

The  court  will  recollect  the  testimony  that  Mr. 
Hallberg  submitted  the  contracts  made  by  Mr. 
Richman  with  the  smog  installation  people  to  me 
on  the  day  before  Christmas. 

I  took  them  home  with  me  and  advised  him 
shortly  after  Christmas  that  he  was  bound  by  the 
contracts  and  to  go  ahead  and  perform  them. 

Mr.  Hallberg  testified  that  on  or  about  the  2nd 
of  January  he  instructed  his  bookkeeper  to  mail  the 
plans  and  specifications  to  Oxyaire,  which  was  I 
think  the  name  of  the  installation  corporation. 

The  bookkeeper  didn't  do  it  for  one  reason  or 
another,  and  then  on  the  15th  or  16th  of  January 
Mr.  Hallberg  received  a  warning  notice.  That  no- 
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tice  was  never  called  to  my  attention,  as  Mr.  Hall- 
berg  himself  testified  in  court. 

I  knew  nothing  whatever  about  the  impending 
danger  of  the  County  Smog  Control  authorities 
cracking  down  until  the  29th  or  30th  of  January, 
when  the  formal  citation  was  received.  [661]  That 
was  the  first  information  related  to  me  by  Mr. 
Hallberg  that  he  was  in  danger  of  being  cited  by 
the  county  or  city  authorities.  The  warning  notice 
was  never  referred  to  me,  and  I  had  advised  the 
Receiver  in  December  that  he  was  bound  by  the 
contracts  and  to  go  ahead  and  perform.  That  is  all 
I  had  to  say,  your  Honor.  [662]  ***** 

The  Court:  The  court  told  him — that  is  one  of 
the  conferences  I  think  specified  in  the  petition — 
that  it  felt  it  would  be  better  to  make  quarterly  re- 
ports. 

At  that  time  I  was  in  full  expectation  of  an  ap- 
peal from  the  principal  judgment,  and  in  the  in- 
terest of  economy  and  considering  the  simplicity 
actually  of  the  administration  of  those  apartment 
houses,  I  thouglit  that  quarterly  report  would  be 
adequate.  The  Rules  contemplate  there  may  be  ex- 
ceptions; at  least,  the  court  thought  they  did.  And 
some  of  the  other  judges,  who  had  experience  in 
these  matters  far  beyond  mine,  think  they  do.  [664] 

So  if  there  is  fault  there  it  is  the  fault  of  the 
court.  It  is  not  the  fault  of  either  Mr.  Hallberg  or 
Mr.  Whyte,  that  there  wasn't  an  accounting  at  the 
end  of  the  month.  [665]  ***** 

The  Court:  Well,  I  don't  consider  the  payment 
on  the  27th  as  an  imprudent  thing,  for  a  person 
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owing  a  bill,  due  on  the  1st,  do  you?  Don't  you 
sometimes  pay  your  bills  a  day  or  two  ahead  of 
time? 

Mr.  Enright:  Ordinarily  sometimes,  yes;  noth- 
ing unusual  about  that.  This  was  different,  your 
Honor.  Here  an  order  was  made  on  the  26th. 

The  Court:    What  was  the  order  on  the  26th? 

Mr.  Enright:  That  the  Receiver  discontinue  his 
active  management  and  only  collect  the  moneys  up 
to  the  28th  and  retain  the  money  in  the  bank  and 
the  cash  under  his  control. 

The  Court:  Of  course,  there  might  be  many 
considerations  there.  A  receiver  administering  a 
property  on  which  there  is  a  deed  of  trust,  which 
was  amortized  over  a  period  of  time,  about  to  sur- 
render it  to  a  new  owner,  not  a  person  who  didn't 
haA^e  any  prior  interest,  but  a  person  who  is  assum- 
ing the  [669]  duty  of  management,  control  of  it 
for  the  first  time,  might  feel  that  it  would  be  an 
act  of  prudence  to  put  it  in  condition  so  that  the 
person  could  have  a  little  time  to  orient  themselves 
to  the  ownership  and  its  obligations  before  the  pay- 
ment commenced  to  fall  due.  He  was  only  giving 
her  33  days.  It  was  a  tjrpe  of  thing  the  court  could, 
unless  I  committed  error  in  the  memorandum, 
which  also  contains  this  attorney's  fee  fixing,  that 
the  court  could  adjust  that  by  requiring  that  the 
person  for  whose  benefit  it  was  paid  bear  the  bur- 
den, and  I  think  Mr.  Camusi  conceded  that  in  court 
at  the  hearing. 

Mr.  Enright:    Oh,  yes. 

The  Court:    It  was  just  sort  of  a  matter  of  ex- 
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pediency  of  the  legalities  and  equities  Avhich  were 
susceptible  of  adjustment  and  were  adjusted  by  the 
court  in  veiy  little  time.  I  could  conceive  of  some- 
one in  almost  every  one  of  the  big  law  firms  in  Los 
Angeles  advising  a  receiver,  under  those  circum- 
stances, to  pay  that  money.  [670]  ***** 

The  Court:    You  think  it  is  a  little  low? 

Mr.  Camusi:  I  would  say  this:  If  he  has  put  in 
this  niunber  of  hours  and  if  it  all  was  devoted  to 
matters  that  are  clearly  within  the  scope  of  his 
duties  as  attorney  for  the  Receiver,  I  would  have  to 
say  it  was  low  or  I  would  be  dishonest  about  it. 
*  *  *  *  *   [680] 

Air.  Camusi:  I  would  like  to  make  one  more 
comment  for  the  record.  It  always  seems  that  any 
tiino  anything  comes  up,  why,  the  plaintiff  and 
defendant  attorneys  are  not  in  agreement,  even 
though  it  involves  a  third  party. 

I  don't  know  Mr.  WTivte  personally  and  I  am 
not  making  statements  which  are  obviously  con- 
traiy  to  Mr.  Enright's  ideas  because  I  want  to  be 
contrary  to  Mr.  Enright,  because  I  don't.  I  wish  I 
could  be  more  in  agreement  with  them  at  this  time, 
but  I  just  feel  that  we  came  into  court  and  we 
asked  for  a  receiver.  It  was  very  important  to  our 
position. 

We  asked  for  a  receiver.  He  has  to  have  an  at- 
torney, and  if  we  are  going  to  not  be  fair  at  this 
stage  of  the  game,  when  it  comes  to  fixing  a  fee,  I 
feel  it  just  may  hurt  me  personally  in  the  future 
in  trying  to  get  any  attorney  interested  in  taking  a 
job  that  may  be  of  ultimate  benefit  to  my  client. 
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I  think  we  are  very  satisfied  with  the  final  result 
in  our  case  and  now  we  have  gotten  what  we  want 
— I  figured  what  we  got  we  were  entitled  to — I 
think  we  would  be  less  than  fair  if  I  came  in  here 
at  this  stage  of  the  game  and  said  I  thought  the 
fees  were  reasonable,  when  I  thought  they  were  not. 

[Endorsed] :    Filed  March  1,  1955. 


[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  ROY  E.  HALLBERG 

Taken  at  Los  Angeles,  California,  April  22,  1954, 

before  Kathryn  A.  Kirby,  Notary  Public. 
***** 

ROY  E.  HALLBERGl 

having  been  first  duly  sworn,  deposed  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Enright: 

Q.  Mr.  Hallberg,  you  have  not  designated  in  the 
petition  filed  in  your  behalf  the  amoimt  of  fees 
you  seek  for  your  services  as  receiver? 

A.     That  is  correct. 

Q.  Have  you  determined  in  your  own  mind  what 
compensation,  that  is,  the  amount  of  dollars,  you 
would  desire  to  receive? 

A.     No.  I  have  left  that  up  to  the  court. 

Q.  I  see.  Will  you  state  for  the  record  your  ad- 
dress? A.     1202  Seaview. 

Q.     That  is  your  residence  address? 

A.    Residence. 
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Q.     What  is  your  business  address? 

A.     The  same  address. 

Q.  Do  you  use  any  other  address  for  business 
purposes  or A.     Not  now. 

Q.    otherwise  ? 

Mr.  Enright:  What  answer  do  you  have,  Miss 
Reporter?  [3*] 

(The  answer  was  read  by  the  reporter.) 

Mr.  Enright:  Q.  Have  you  had  a  business  ad- 
dress at  some  time  in  the  past  ?  A.     Oh,  yes. 

Q.  Would  you  state  what  the  business  adress 
was? 

A.  Well,  I  had — do  you  remember  the  one  up 
on  Foothill  Boulevard? 

Mrs.  Hallberg:     I  think  it's  18  something. 

The  ¥Atness:  I  think  it  was  1835  Foothill  Boule- 
vard. I  think  that's  what  it  was. 

Mr.  Whyte:  Speak  up  just  a  little  bit,  please, 
Roy. 

The  Witness:     Yes. 

Mr.  Enright:  Q.  When  did  you  have  that  ad- 
dress at  1835,  or  approximately  1835  Colorado  in 
Pasadena  ? 

A.  Oh,  about  two  years  ago.  I  have  most  of  my 
business  correspondence  directed  to  my  home,  where- 
ever  I  have  lived. 

Q.  What  was  the  nature  of  the  business  you 
conducted  at  this  address  on  Colorado? 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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A.  That  was  Morgan  Construction  Tooth  Com- 
pany. 

Q.     Morgan  Construction  Tooth  Company'? 

A.     Yes. 

Q.  How  long  did  you  engage  yourself  at  that 
address  for  the  Morgan  Construction  Tooth  Com- 
pany ?  A.     Oh,  about  six  months.  *****  [4] 

Mr.  Enright:  Q.  What  was  the  nature  of  that 
business  ^ 

A.  Construction  equipment.  That  was  a  manu- 
facturing company. 

Q.    What  did  the  company  manufacture? 

A.  Replacement  parts  for  construction  equip- 
ment. 

Q.     What  parts? 

A.  It  was  the  tooth,  if  you  are  familiar  with 
heavy  earth  moving  equipment. 

Q.     I  am  quite  familiar  with  it.  A.     Yes. 

Q.  Will  you  explain  in  what  respect  did  this 
company  manufacture  parts  for  heavy  earth  mov- 
ing equipment? 

A.     Well,  they  manufactured  reiolaceable  teeth. 

Q.     To  be  replaced  on  boom  shovels,  for  example  ? 

A.     On  power  shovels,  rippers,  things  like  that. 

Q.  What  was  your  association  or  status  with 
that  company?  A.     I  was  vice-president. 

Q.    What  were  your  duties? 

A.     General  manager. 

Q.     For  what  period  of  time? 

A.    About  six,  seven  months. 
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Q.  What  was  the  year?  You  have  stated  approx- 
imately two  years  ago. 

A.     Do  you  happen  to  know?  [5] 

Mrs.  Hallberg:  Maybe  Mr.  Whyte  could  help 
you  with  that. 

Mr.  Whyte:  Can  you  tell  us  approximately,  Mr. 
Hallberg? 

The  Witness:  Well,  I  am  trying  to  think.  It  was 
in  1951. 

The  Witness:  '51.  Are  you  looking  for  a  chron- 
ological employment  record,  or  something  like  that  ? 

Mr.  Enright:  Q.  Yes,  that  would  be  appreci- 
ated. If  you  want  to  state  that,  I'd  appreciate  that. 

•9fr    *    *    *    *    rc-\ 

Mr.  Enright:  Q.  Would  you  state  your  employ- 
ment record  during  the  past  10  years,  Mr.  Hall- 
berg. A.     The  past  10  years? 

Q.     Yes,  approximately. 

A.  All  right.  The  Garrett  Company,  Brooklyn, 
New  York. 

Q.     From 

A.    Well,  I  was  with  them  for  13  years,  I  believe. 

Q.    When  did  you  leave  them  ? 

A.     Left  them  as  of  January  1,  1947. 

Mr.  Enright :     Q.     Yes,  sir. 

A.     And  came  out  here. 

Mrs.  Hallberg:  He  would  like  to  know  your 
average  earnings  there. 

The  Witness:  Would  you  like  to  know  my  aver- 
age earnings? 

Mr.  Enright:     Q.     Perfectly  all  right,  yes. 
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A.    About  $40,000  a  year. 

Q.     $40,000  a  year? 

A.     That's  what  I  was  earning  when  I  left.  [8] 

Q.  Well,  now,  you  have  stated  that  you  were 
with  Garrett  Company  13  years A.     Yes. 

Q. and  you  left  Garrett  Company  in  1948? 

A.  Yes,  I  came  out  here  for  Refrigeration  Cor- 
poration of  America. 

Q.    Yes. 

A.  As  Western  Regional  Sales  Manager  at  $10,- 
000  a  year,  plus  an  override,  which  was  based  on 
volume.  And  shortly  after,  think  I  had  been  with 
them  a  year 

Mrs.  Hallberg:  About  a  year  and  a  half  or  two 
years. 

The  Witness :  That's  closer  to  it,  about  two  years. 

Mr.  Enright:    Q.    Did  you 

A.  They  ran  into — they  got  into  financial  trouble 
back  east,  and  they  wanted 

Mrs.  Hallberg:     Company  dissolved. 

The  Witness:  Yes,  that  was  part  of  the  parent 
company.  The  parent  company  was  Noma  Electric. 

Mr.  Enright:    Q.    How  would  you  spell  that? 

A.  N-o-m-a.  They  dissolved  the  company,  and 
the  assets  were  sold  about  a  year  later. 

Q.  They  dissolved  which  company.  Refrigeration 
Corporation  of  America? 

A.  Correct,  that's  the  one.  And  it  wasn't  too 
long  after  that  where  I  began  to  have  trouble  with 
my  back,  so  my  employment  record  there  is  a  little 
confusing  from  that  [9]  point  on,  because  I  had  to 
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go  to  the  hospital  and  I  was  out  of  circulation  quite 

a  bit  of  the  time. 

Q.  Yes.  Well,  now,  just  to  space  it  here  a  little 
bit,  the  year  and  a  half  to  two  years  with  Refrigera- 
tion Corporation  of  America,  that  would  commence 
early  in  1948,  is  that  right? 

A.     It  commenced  in  January,  1947. 

Q.     And  terminated A.    In  October,  1948. 

Q.     in\vhatyear?  A.     October,  1948. 

Q.  About  1950?  Then  you  had  difficulty  with 
your  back?  A.     That's  right. 

Mrs.  Hallberg:  You  were  still  tied  up,  weren't 
you? 

The  Witness:  Well,  yes,  I  have  still  got  a  tie-up 
there  with  the  company  that  I  have  an  interest  in 
in  Warrenton,  Missouri.  I  was  doing  some  special 
work  for  them? 

Mr.  Enright :    Q.    When  was  it  ?  What's  the  name  ? 

A.     That  was  right  immediately  following  that. 

Q.     Following  what,  Mr.  Hallberg? 

Mrs.  Hallberg:    October,  1948. 

The  Witness:    October,  1948.  [10] 

Mr.  Enright:  Q.  Miss  Cosgrove  or  Mrs.  Hall- 
berg stated  November,  1950.  Is  that  right? 

Mrs.  Hallberg:     No,  October,  1948. 

Mr.  Enright:     Q.    What  is  the  name? 

A.  Binkley  Manufacturing  Company,  Warren- 
ton, Missouri. 

Q.  Yes,  and  you  still  are  associated  with  that 
company  ? 
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A.  Oh,  yes.  Yes.  Let's  put  it  this  way:  I  have 
an  interest  in  the  company. 

Q.     That  is  a  corporation,  I  take  it? 

A.     It's  a  corporation. 

Q.    In  what  state?  A.    Missouri. 

Q.    Missouri  corporation?  A.    Yes. 

Q.    I  assume  that  that's  part  time? 

A.  I  have  done  special  work  for  Binkley  from, 
time  to  time,  yes. 

Q.  Then  after  the  Binkley  Manufacturing  Com- 
pany, next  is  the  Morgan  Construction  Tooth? 

A.     That's  right. 

Q.  You  previously  stated,  I  believe,  it  was  about 
six  months  with  Morgan  Construction  Tooth? 

A.    Yes. 

Q.     That  is  what  year?  [11] 

A.     In  1951,  last  half. 

Mrs.  Hallberg:     '1,  I  think,  isn't  it? 

The  Witness:    1951,  I  am  quite  sure. 

Mr.  Enright:     Q.     1952?  A.    No. 

Q.    And  Mrs.  Hallberg  thought  possibly  1951? 

What  employment  have  you  had  since  Morgan 
Construction  Tooth  in  1951  and  1952? 

A.     Oh,  I  did  some  special  work  for  Narmco. 

Q.     How  do  you  spell  that  ?  A.    N-a-r-m-c-o. 

Q.     N-a-r-m-c-o,  yes. 

A.     Down  at  Costa  Mesa. 

Q.     Costa  Mesa?  A.    Yes. 

Q.  Any  other  concern  that  you  have  been  em- 
ployed by? 
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A.  No,  just  special  assignments  I  was  doing  for 
them. 

Q.    For  whom? 

A.     I  said  these  companies,  like  Narmco. 

Q.    How  long  were  you  employed  by  Narmco? 

A.    About  a  year,  I  think. 

Q.    What  year  would  that  be? 

Mrs.  Hallberg:    September  of  '52  to  October  '53. 

The  Witness:     September — thank  you.   [12] 

Mr.  Enright:    Q.    September  '52  to  October  '53? 

A.     '53,  yes.  *****  [13] 

Mr.  Enright :  Q.  But  you  are  one-fourth  owner 
of  the  Morgan  Construction?  [18] 

A.     That's  right. 

Q.  Now,  you  stated  you  were  general  manager, 
is  that  correct,  of  Morgan  Construction? 

A.     That  is  right. 

Q.  What  did  your  duties  consist  of,  as  general 
manager? 

A.  Oh,  all  the  office  procedure,  running  the 
salesmen,  doing  some  sales  work,  and  lining  up  pro- 
duction. 

Q.  Now,  under  office  procedure,  would  that  be 
keeping  the  books? 

A.     I  helped  on  that,  yes. 

Q.  Will  you  explain  what  you  mean  by  ^'yon 
helped  on  it"? 

A.  Well,  we  had  a  public  accountant  in  there 
that  was  setting  them  up,  and  I  did  quite  a  bit  of 
the  bookkeeping  work  to  keep  it  current. 
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Q.  That  would  be  making  the  entries  of  expendi- 
tures of  money  and A.     Oh,  yes. 

Q.  How  about  receipts  of  money,  would  you 
make  them?  A.     That's  right.  *****   [19] 

Mr.  Enright:  Q.  What  has  been  your  connec- 
tion with  the  Binkley  Manufacturing  Company? 

A.     I  am  a  stockholder  in  it. 

Q.     Over  what  period  of  time  ? 

A.     Oh,  since  1936,  I  believe. 

Q.  Other  than  being  a  stockholder,  have  you 
been  an  employee  on  a  full  time  basis  at  any  time  ? 

A.  Since  October,  1948,  and  after  August,  1949 
I  was  president  of  the  subsidiary  known  as  Hall 
Industries. 

Q.     That  is  a  corporation? 

A.     It  is  a  corporation,  yes. 

Q.     In  what  state  is  it  a  corporation? 

A.    Missouri. 

Q.  Well  now,  I  assume  from  what  you  said  that 
you  were  an  employee  of  the  Hall  Industries  but 
not  an  employee  of  Binkley  Manufacturing  Com- 
pany; you  are  only  a  stockholder? 

A.  That  is  correct,  after  the  subsidiary  was 
formed. 

Q.    Yes. 

A.  Hall  Industries  was  a  sales  organization  for 
some  of  the  products 

Q.     For  some? 

A.  manufactured  by  Binkley  Manufactur- 
ing Company. 
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Q.  Now,  which  products  did  Hall  Industries  sell 
for  Binkley  Manufacturing  Company'? 

A.     Traverse  track  and  other  products. 

Q.  Traverse  track  curtain  rods.  Any  other  item 
that  they  made? 

A.    Well,  that  was  the  main  product  at  that  time. 

Q.  I  am  not  informed  at  all  on  curtain  rods. 
Would  you  mind  telling  me,  are  they  for  residential 
or  for  income  property 

A.     Residential [23] 

Q.    Or  what? 

A.  Residential,  income  property,  apartments, 
homes,  everything,  every  place  where  they  want  to 
decorate  and  to  curtain  a  window  so  that  the  cur- 
tains can  be  drawn  away  from  the  windows. 

Q.  Now,  such  rods  are  not  sold  direct  to  the 
residents,  are  they  ?  How  are  they  marketed,  or  how 
did  Hall  Industries  market  these  rods? 

A.  They  were  marketed  through  distributors  set 
uj)  in  various  parts  of  the  country  from  coast  to 
coast. 

Q.  Oh,  and  Hall  Industries  has  set  up  these  dis- 
tributors, is  that  it?  A.     That  is  correct. 

Q.  Now,  where  is  the  place  of  business  of  this 
Hall  Industries? 

A.    Warrenton,  Missouri. 

Q.     That's  a  corporation? 

A.     That's  right. 

Q.    What  address? 

A.     Warrenton,  Missouri. 

Q.     Oh,  it's  a  small  town? 
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A.  Very,  very  small.  Binkley  is  the  major  in- 
dustry. 

Q.  What  was  your  rate  of  compensation  as  an 
employee  of  Hall  Industries'? 

A.  I  think  I  was  working  there  at  the  rate  of 
about 

Mrs.  Hallberg:  Before  income  tax,  about  $20,000 
a  year  [24]  on  that. 

The  Witness:  Yes,  that's  what  I  was  going  to 
say,  about  $20,000  a  year. 

Mr.  Enright:    Q.    Over,  or  during  what  years'? 

A.    October,  1948  to  April,  1951. 
*****    ro/^"| 

Q.  Now,  do  you  have  any  particular  office  hours 
during  the  week  as  an  employee  of  the  County  of 
Orange  ?  A.     No. 

Q.  Are  you  required  to  report  at  any  time  on 
any  day  of  any  week?  A.     No. 

Q.  Will  you  state  how  many  days  during  the 
month  of  December  you  worked  for  the  County  of 
Orange ;  that  is,  December  1953  ? 

Mr.  Whyte:  Objected  to  as  ha^ang  already  been 
asked  and  answered.  The  witness  testified  very  few. 

Mr.  Enright:  Q.  Do  you  have  a  desk  as  an  em- 
ployee of  the  County  of  Orange  ?  A.     No. 

Q.     Do  you  have  a  telephone  extension  number? 

A.     No.  *  *  *  *  *  [36] 

Mr.  Enright :  Q.  Now,  will  you  state,  Mr.  Hall- 
berg, what  real  property  of  any  kind  or  nature 
you  have  managed  or  owned  or  had  experience  mth 
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in  Southern  California  during  the  last  two  or  three 

years  ? 

A.  A  16-unit  furnished  apartment  building  in 
South  Pasadena. 

Q.    Would  you  give  us  the  address  ? 

A.     It's  1509  South  Fair  Oaks. 

Mrs.  Hallberg:     That's  South  Pasadena.  [38] 

The  Witness:     And  that's  South  Pasadena. 

Mr.  Enright :  Q.  Any  other  apartment  buildings 
or 

A.    Yes,  I  have  one  at  507  South  El  Molino. 

Mr.  Whyte:    Is  tliat  Pasadena,  Mr.  Hallberg? 

The  Witness :     That  is  Pasadena. 

Mr.  Enright:     Q.     Any  others? 

A.     Only  our  own  buildings  up  there. 

Q.    Where  are  they? 

A.    Well,  those  are  homes. 

Q.     What  addresses? 

A.  85  Glen  Summer,  90  Glen  Summer;  built 
both  of  them  ourselves. 

Q.  You  mean  those  are  new  residences  that  you 
built?  A.     Yes,  that's  right. 

Q.  Any  other  real  property  that  you  have  had 
experience  with  or  managed  or  were  in  any  way 
connected  with  in  Southern  California  ? 

Mrs.  Hallberg:  1202;  218  Fernleaf;  218  Fern- 
leaf,  and  1202  Seaview. 

The  Witness :  Well,  1202  Seaview  was  the 

Mrs.  Hallberg:     Three  unit. 

The  Witness :    Three  units  there.  We  built  there. 

Mr.  Enright:     Q.     Now,   you  have   enumerated 
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five  different  parcels  of  real  property.  Any  others? 

A.  Yes.  In  California,  no.  Oh,  there  is  218  Fern- 
leaf.  That's  a  house  I  built  and  sold.  [39] 

Mr.  Whyte:     In  what  city,  Mr.  Hallberg? 

The  Witness:    Corona  Del  Mar. 

Mr.  Enright:  Q.  Now,  have  you  participated 
in  any  manner  in  the  management  or  operation  of 
any  real  properties  or  improvements  upon  real 
properties  other  than  these  six  that  you  enumerated 
here?  A.     In  California? 

Q.    Yes.  A.     No. 

Q.  Had  you  had  any  experience  with  any  other 
real  properties  other  than  these  six  that  you  have 
enumerated  here  in  California? 

A.     No,  not  in  California. 

Q.  Have  you  had  experience  with  real  property 
in  any  other  State?  A.    Yes. 

Q.     What  real  property? 

A.     In  New  York. 

Q.     What  addresses? 

The  Witness:  10  Rock  Ridge  Road,  that's  what 
it  is. 

Mr.  Enright :    Q.    Spell  that,  please. 

A.    R-o-c-k  R-i-d-g-e  R-o-a-d.  [40] 

Q.    What  city? 

A.     Larchmont,  New  York. 

Q.    Any  others? 

A.  Yes.  My  own  building  in  Chicago,  3627  North 
Jansen. 

Mr.  Enright:    May  I  have  that  answer  read? 
(The  answer  was  read  by  the  reporter.) 
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Mr.  Enright:     Q.     Any  others'? 

A.  Yes.  There  are  quite  a  few  others  that  were 
managed  during  a  period  of  receiverships  coming 
out  of  the  insolvency  of  the  Citizen's  State  Bank 
in  Chicago — yes,  in  Chicago — which  was  located  at 
Lincoln  Avenue  near  Belmont. 

Q.     That  is  the  bank  was  located  that  way^ 

A.    Yes. 

Q.    When  was  it  this  receivership  occurred? 

A.  That  went  into  receivership,  oh,  during  1931, 
I  believe,  or  '31  to  '32.  You  are  asking  me  to  go 
back  a  long  way  now. 

Q.  For  what  duration  of  time  were  you  con- 
nected with  that  receivership? 

A.     About  a  year,  or  more. 

Q.     In  what  capacity? 

A.     I  was  managing  the  buildings  there. 

Q.     How  many  buildings? 

A.     Oh,  some  40  or  50.  [41] 

Q.    Were  they  different  types  of  buildings? 

A.  All  different  types,  from  residences  up  to 
large  apartment  buildings. 

Q.  What  would  you  define  as  a  large  apartment 
building  ? 

A.  Well,  there's  one  hotel  apartment  there  that 
had  about  60  apartments  in  it. 

Q.    What  is  the  name  of  the  hotel? 

A.     Oh 

Q.     That's  the  largest,  I  take  it,  is  that  correct? 

A.    Well,   they  —  the   incomes   varied   on   these 
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ing. 

Q.  Well,  I  will  hold  my  question  to  unit-wise. 
Was  it  the  largest? 

A.     In  units,  yes,  I  think. 

Q.     Was  this  60  unit  hotel? 

A.     Yes.  That  was  apartment  hotel. 

Q.     Apartment  hotel?  A.     Yes. 

Q.    What  is  the  name  of  that? 

A.     I  can't  give  you  the  name  of  it. 

Q.     The  location? 

A.  Location  is  on  North  Oakley  right  near  Logan 
Square. 

Q.  Were  you  the  receiver  for  this  Citizen's  State 
Bank?  [42]  A.    No. 

Q.    Were  you  an  employee  of  the  receiver? 

A.     No,  not  of  that. 

Q.    Well,  who  employed  you  to 

A.  It  was  a  trust  that  was  set  up  by  the  sale  of 
a  diary,  the  Eich  Dairy,  and  Mr.  Gus  Eich  had  his 
money  from  that  trust  invested  in  these  real  estate 
bonds,  and  upon  default  we  took  over  the  manage- 
ment of  these  various  properties. 

Q.    Who  is  'Ve"? 

A.     I  was  working  with  Mr.  Eich. 

Q.     I  see.  Well,  then,  who  was  the  receiver? 

A.  On  those  particular — Mr.  Eich  was  on  several 
of  them.  There  were  other  people  involved  who 
were  appointed  receiver.  We  ran  those  buildings 
for  them. 
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Q.  Will  you  explain  further  what  you  mean  by 
the  word  "we"? 

A.  Well,  Mr.  Eich,  who  was  still  in  the  dairy 
business,  was  made  receiver  on  several  of  these 
buildings.  Now,  I  at  the  time  had  been  working 
for  Walter  Larsen,  a  real  estate  operator,  and  got 
acquainted  with  Mr.  Eich  through  one  of  his  build- 
ings, which  we  took  over  to  manage ;  that  is,  Walter 
Larsen  did,  and  I  was  running  the  building  for 
him,  and  I  got  acquainted  with  Mr.  Eich  that  way, 
and  when  these  buildings  came  in,  we  set  up  our 
own  operation  of  these  various  buildings.  I  was  di- 
rectly in  charge  of  all  of  them.  [43] 

Q.    How  many  in  number  now  that  Eich  had? 

A.  It  was  about  40  or  50  buildings.  I  can't  give 
the  exact  number. 

Q.  And  the  largest  was  this  60  unit  apartment 
so  far  as 

A.  That's  right.  It  may  have  been  larger,  I  don't 
recall. 

Q.    units  are  concerned?  A.    Yes. 

Q.  The  other  were  industrial  to  residential  and 
all  various  different  types? 

A.  There  weren't  any  industrial.  It  was  all  resi- 
dential, either  in  apartments  or  apartment  hotels  or 
individual  residences. 

Q.    You  Avere  employed  there  a  period  of  one 

year?  A.     Approximately,  yes. 

*****    r^^-j 

Q.    What  university  did  you  go  to? 
A.     Northwestern. 
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Q.    Did  you  receive  a  degree? 

A.    Yes,  Bachelor  of  Science  in  Commerce. 

Q.  Bachelor  of  Science  in  Commerce.  What 
year?  A.     1927.  *****  [45] 

Mr.  Enright:  Q.  Oh,  you  moved  from  New  York 
directly  to  this  90  Glen  Summer?  [48] 

A.  Pretty  close,  yes.  That  covers  it  pretty  well, 
with  the  intervening  period  there  of  a  couple  months 
before  we  decided  to  move  in  there.  We  had — it 
takes  time  to  build  a  house.  That  was  a  brand  new 
house  we  built. 

Q.     That's  90  Glen  Summer  Road? 

A.    90  Glen  Summer  Road. 

Q.     Now,  you  gave  me  an  address  of  eighty 

A.    85  Glen  Summer  Road. 

Q.    Was  that  another 

A.  That  is  another  house  we  built.  Actually,  the 
85  Glen  Siunmer  Road  is  where  we  moved  first.  We 
moved — built  the  house  across  the  street  then,  and 
moved  across  the  street. 

Q.  What  do  you  mean  by  "across  the  street"? 
90  was  across  the  street  from  85?  A.    Yes. 

Q.  So  you  built  a  house  at  85  Glen  Summer 
Road  when  coming  from  New  York 

A.     That  is  correct. 

Q.    and  then  having  completed  building  it, 

then  you  started  building  another  house  across  the 
street  ?  A.     Correct. 

Q.  And  you  moved  out  of  the  85  Glen  Summer 
Road  into  the  new  house  at  90  Glen  Summer  Road  ? 

A.     That  is  right. 


888       Frederick  I.  Richman,  Etc.,  et  al,,  vs. 

(Deposition  of  Roy  E.  Hallberg.) 

Q.    Both  were  residences'?  [49] 

A.     Correct. 

Q.     Then  where  did  you  move  to? 

A.    Moved  to  1202  Seaview,  Corona  Del  Mar. 

Q.     That  is  a  residence? 

A.     No,  that's  three  apartments  there. 

Q.     Three  apartments?  A.    Yes. 

Q.     Did  you  build  that  new?  A.    Yes. 

Q.     Now,  when  did  you  move  there? 

A.     About  a  year  and  a  half  ago. 

Q.     Two  apartments,  I  take  it,  are  rented? 

A.     Yes. 

Q.  So  you  are  engaging  in  the  rental  of  those 
properties A.     That's  right. 

Q.    at  Seaview,  two  additional  apartments? 

A.     (The  witness  nods  his  head  up  and  down.) 

Q.  Now,  what's  this  218  Fernleaf?  Is  that  a 
new  property,  or A.     That  is. 

Q.     property  you  built? 

A.     I  built  it. 

Q.     When  did  you  build  thatf 

A.     Oh,  during  the  last  summer. 

Q.  Can  you  state  approximately  when  it  was 
completed  [50]  with  reference  to  your  taking  over 
your  duties  as  receiver? 

A.     That  was  completed  before. 

Q.    How  long  before? 

Mrs.  Hallberg:     It  was  finished  in  September. 

The  Witness:     September. 

Mr.  Enright:     Q.     Is  that  a  single  residence? 

A.     That's  a  residence. 
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Q.  The  first  property  you  referred  to  was  Pasa- 
dena apartment  building  at  1509  South  Fair  Oaks'? 

A.    Yes,  South  Pasadena. 

Q.  First,  what  is  the  name  of  the  apartment 
house  ? 

A.  I  don't  know  what  it  is  now.  They  have 
changed  it. 

Mrs.  Hallberg:    I  think  it's  still  the  Mira  Monto. 

The  Witness:     Mira  Monte. 

Mrs.  Hallberg:    That's  what  it  was  then. 

Mr.  Enright:  Q.  When  did  you  acquire  that? 
Well,  I  will  put  it  this  way:  How  long  did  you 
operate  that  apartment  property? 

A.     About  a  year. 

Mrs.  Hallberg:    Oh,  a  year  and  a  quarter,  about. 

The  Witness:     About  a  year  and  a  quarter. 

Mr.  Enright:    Q.    Did  you  personally  operate  it? 

A.     Definitely. 

Q.     How  many  apartments  were  there  in  it? 

Mrs.  Hallberg:     16.   [51] 

The  Witness:     16  on  that  one. 

Mr.  Enright:     Q.     How  many  were 

Mrs.  Hallberg:     Furnished. 

The  Witness:     All  furnished. 

Mr.  Enright:  Q.  What  year  was  it  that  you 
operated,  or  year  and  a  quarter,  that  you  operated  ? 

Mrs.  Hallberg:     End  of  '49. 

The  Witness:  Yes — well,  it's  between  1949  and 
'50,  in  around  there. 

Mr.  Enright :    Q.    Did  you  employ  a  manager  ? 

A.     We  did  most  of  that  ourselves. 
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Q.  Who  is  included  in  'Ve"? 
A.     Well,  when  I  wasn't  there 


Mrs.  Hallberg:     There  was  a  manager. 

The  Witness:  Well,  I  was  talking  about  the  ac- 
tual work  over  there.  We  had  a  manager  living  in 
there  who  collected  the  rents  and  notified  us  of  the 
various  things  that  were  necessary  which  we  took 
care  of,  ourselves. 

Mr.  Enright:  Q.  You  were  then  living  on  90 
Glen  Summer  Road,  yourselves?  A.    Yes. 

Q.    What  is  the  name  of  the  manager? 

A.    Mrs.  Cosgrove. 

Q.     That  is  your  mother-in-law?  A.    Yes. 

(There  was  a  brief  interruption.)  [52] 

Mr.  Enright:  Q.  I  have  asked  you  concerning 
218  Greenleaf,  Corona  Del  Mar. 

A.     That's  Fernleaf. 

Q.  Fernleaf,  pardon  me,  1202  Seaview,  90  Glen 
Summer,  85  Glen  Summer,  and  this  1509  South 
Fair  Oaks.  The  only  other  property,  real  property, 
that  you  owned  or  participated  in  the  management 
of,  or  were  in  any  manner  connected  with,  was  507 
South  El  Molino?  That  is  Southern  California 
property  ? 

A.     That  is  Southern  California  property.  Yes. 

Q.  Am  I  correct  so  far,  that  there  is  only  one 
remaining  property,  that  is  507  South  El  Molino? 

A.     That  is  the  only  property  here  in  California. 

Q.     In  California?  A.     Yes. 

Q.  What  is  the  nature  of  the  property  at  507 
South  El  Molino? 


Lyda  Tidivell,  Etc.  891 

(Deposition  of  Roy  E.  Hallberg.) 

A.     Four  apartments. 

Q.     When  did  you  acquire  those? 

Mrs.  Hallberg:     I  think  it  was  January  '51. 

The  Witness:     January,  '51. 

Mr.  Enright:     Q.     Do  you  still 

A.     January,  '51.  Yes,  I  still  ovv-n  that. 
*****  [53] 

Mr.  Enright:  Q.  Now,  as  to  this  salary  of  $40,- 
000  from  Garrett  Company,  how  many  years  did 
you  receive  that  salary? 

A.     I  didn't  say  it  was  salary. 

Q.     Salary  and  commissions  or  income, 

A.     It  was  income. 

Q.    or  compensation? 

A.  It  was  compensation.  Oh,  I  guess  it  extended 
for  a  period  of  three  or  four — about  four  years. 

Q.     During  what  four  years?  [58] 

A,  Well,  four  years  prior  to  the  last,  my  termi- 
nation there. 

Q.  When  did  you  terminate  your  employment 
there?  A.    You  got  that. 

Q.     In  1947?  A.     January  1,  1947. 

The  Witness:     No. 

Mr.  Enright:     Q.     Yes,  what 

A.     It  was  January  1,  1947. 

The  Witness :  I  am  a  little  vague  about  the  years 
back  in  there. 

Mr.  Enright:  Q.  Well,  I  am  concerned  a])out 
the  $40,000,  is  the  reason  I  am  asking  you,  Mr. 
Hallberg.  A.    Well,  yes. 
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Q.  Now,  you  say  you  received  $40,000  over  a 
period  of  three  or  four  years,  is  that  correct? 

A.     That's  correct. 

Q.  How  much  of  that  was  retained  by  you  for 
your  services?  A.    All  of  it. 

Q.  Did  you  pay  any  portion  of  it  out  to  any  of 
the  salesmen  or  anyone  working  under  you? 

A.  Well,  I  didn't  give  you  the  gross  income  on 
that.  [59] 

Q.    Well,  all  I  want 

A.  I  am  just  giving  you  the  net  income  I  had 
on  that.  I  didn't  pay  anything  out  of  that. 

Q.  And  you  received  net  income  for  your  serv- 
ices in  working  for  Garrett  Company  in  the  amount 
of  $40,000  for  a  period  of  three  or  four  years 

A.     Correct. 

Q.     ending  in  1947  or  1948? 

A.     Let's  put  it  as  ending  January  1,  1947. 

Mrs.  Hallberg:     End  of  '47. 

The  Witness:     January  1,  1947.  *****   [60] 

Q.  Now,  Mr.  Hallberg,  did  you  attend  to  the 
negotiating  for  the  changing  of  the  insurance? 

A.    I  did. 

Q.  How  much  time  did  you  expend  in  negotiat- 
ing the  insurance? 

A.  Quite  a  bit  of  time.  I  contacted  the  previous 
broker  who  handled  the  insurance.  I  also  contacted 
the  Liberty  Mutual. 

Q.  How  many  conferences  did  you  have  with 
Liberty  Mutual  on  the  subject  of  insurance? 

A.     I  had  two  or  three  long  sessions. 
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Q.  Two  or  three,  and  how  many  with  the  former 
broker,  Mr.  Dulley? 

A.  Two  of  them,  and  I  think  we  had  several 
conversations  over  the  telephone. 

Q.  Did  you,  yourself,  personally,  make  a  survey 
of  [67]  the  rental  rates  in  the  vicinity  of  the  West- 
ern Arms  Apartments? 

A.  Yes.  In  conjunction  with— Miss  Cosgrove  did 
several  —  made  several  investigations  there,  her- 
self  

Q.    Now,  what  did  you  do? 

A-    to  check  that.  I  went  in  and  talked  to  the 

managers  to  find  out  what  I  could  rent  apartments 
for,  and  inspected  available  apartments  to  deter- 
mine comparability. 

Q.    And  you,  yourself  did?            A.     Yes. 
Q.    What  apartment  houses  did  you  go  to  ? 
A.     Over  around  the  Oliver  Cromwell. 
Mrs.  Hallberg:    No,  Western 

The  Witness:  Well,  I  was  over  in  the  next  block, 
and 

Mr.  Enright:  Q.  Now  you  are  over  at  the 
Oliver  Cromwell.  I  asked  you  about  the  Western 
Arms. 

A.    Well,  I  mentioned  the  Oliver  Cromwell. 

Q.    Well,  I'd  like  to  confine  you,  if  I  may 

A.  The  Western  Arms,  yes,  I  went  around 
that  neighborhood,  looked  at  the  various  build- 
ings. We 

Q.     This  is  what  you  personally  did,  is  that  right? 
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A.  Yes.  I  drove  around  that  entire  neighborhood 
and  checked  the  various  buildings  there  and 

Q.  How  many  apartment  houses  did  you  check 
in  that  vicinity? 

A.  There  are  very  few  of  them  right  in  that 
vicinity  [68]  there.  The  nearest  one  on  Western  is 
down  the  street  about  three  blocks  and  it's  the 
mixed  building. 

Q.    You  checked  that  one? 

A.     I  checked  that  one. 

Q.     Now,  what  other  building  did  you  check? 

A.     Those  are  the  ones  right  there. 

Q.     Those  is  a  poor 

A.  I  am  talking  about  the  smaller  buildings. 
Those  are  residences  in  the  neighborhood,  and  I 
went  down  the  street  south  about  a  block  and  a  half 
and  saw  that  big  apartment  building  on  the  comer, 
w^hich  is  a  mixed  building. 

Q.  That's  a  mixed  apartment.  That's  the  only 
apartment  house  you  checked  in  that  vicinity,  isn't 
it,  of  the  Western  Arms? 

A.  That's  right.  No.  Also  the  building  one  block 
directly  West  of  the  Western  Arms  which  is  very 
comparable. 

Q.  Now,  did  you  personally  make  a  survey  of 
the  apartments  in  the  vicinity  of  the  Oliver  Crom- 
well? A.     Yes,  I  did  that. 

Q.     How  many  apartments  did  you  personally 

A.  I  went  into  many  of  them  over  there  and  just 
inquired  about  their  schedules. 

Q.     Did  you  make  any  investigation  as  to  the 
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rates  of  rents  in  the  vicinity  of  the  Canterbury,  the 

La  Loma,  or  the  third  apartment  house? 

Mr.  Whyte:     Fountain  Manor?  [69] 

Mr.  Enright;    Q.    Fountain  Manor. 

A.  Yes,  I  did.  I  checked  those— some  of  those 
buildings  up  there  and  each  one  of  them,  just  to 
get  a  general  idea  of  the  rentals  that  were  being 
paid  for  apartments  there. 

Q.     You  personally  did? 

A.    I  did,  definitely.  *****  [70] 

Mr.  Enright:  Q.  Tell  me  what  other  did  you 
do  as  receiver  other  than  the  insurance  and  survey- 
ing the  rental  rates  in  the  vicinity  of  these  five 
apartment  houses  ? 

A.  I  worked  on  the  accounting  record  to  change 
the  arrangement  so  that  the  individual  buildings 
would  show  up  without  too  much  difficulty.  I  had 
the  files  changed  around  so  that  we  could  find  the 
bills  whenever  we  wanted  to.  I  changed  the  listing 
of  the  accounts  payable  in  such  a  manner  that  they 
could  be  located  per  company  and  also  when  they 
were  paid;  the  check  numbers  are  right  on  the  bills 
so  they'd  have  a  cross-index  by  numbers. 

Q.    Yes. 

A.  I  checked  Harrison  several  times  on  his  ac- 
counting. I  had  to  help  him  balance  the  cash  on 
two  occasions. 

Q.    Yes. 

A.  I  had  to  have  him  rewrite  one  whole  page 
because  of  having  made  errors  in  his  additions  and 
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carrying  his  totals  across.  I  assured  myself  that 

all  moneys  that  came  in  were  duly  recorded. 

Q.  So  far  I  think  your  enumeration  here  has 
been  accounting  records,  by  listing  accounts  i)£iy- 
able,  check  Harrison  a  couple  times.  Now,  that  all 
pertains  to  accounting,  doesn't  it?  [71] 

A.  Most  of  that  does,  yes.  I  also  went  into  the 
various  buildings  and  looked  at  the  physical  plants 
and  checked  the  basements,  type  of  equipment  they 
had. 

Mr.  Whyte:  I  am  going  to  remind  the  witness 
that  he  has  a  right  to  refresh  his  recollection  when- 
ever necessary  for  him  to  do  so. 

Mr.  Enright:  Q.  Can  you  enumerate  any  other 
major  item  of  service,  such  as  accounting,  insur- 
ance, surveying  rent  conditions  and  checking  the 
buildings  that  you  rendered  while  receiver? 

A.    Definitely. 

Q.  That  took  time,  your  time  ?  Could  you  enum- 
erate what  they  were? 

A.  At  this  point  it's  a  little  difficult  to  enum- 
erate every  little  item,  thing  that  was  done. 

Q.  No,  I  just  wanted  the  major  items,  not  every 
little  item  yet,  Mr.  Hallberg. 

A.  Well,  let  me  see.  Up  at  Fountain  Manor  we 
had  a  problem  there  with  a  sink  in  the  basement 
which  recjuired  the  services  of  a  plumber  and  also 
the  hot  water  heating  system  was  causing  leaks  in 
various  lines,  and  I  had  quite  a  session  with  Red 
Lilly,  the  plumber. 

Q.    You  personally  did?  A.    Yes. 
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Q.  Did  you  talk  to  any  other  plumber  other  than 
Red  Lilly?  [72] 

A.  That  was  the  only  one  I  talked  to  at  the 
time. 

Q.  Well,  I  mean  during  the  whole  period  of 
November — December?  A.     Yes. 

Q.     December  through  February? 

A.  Yes.  I  talked  to  a  couple  other  plumbers,  but 
Red  Lilly  seemed  to  be  a  very  aggressive  individual 
and  he  completed  his  work  in  a  workman-like  man- 
ner, was  very  clean;  he  knew  what  he  was  doing. 
And  incidentally,  Mr.  Richman  used  him  also,  and 
I  think  he  worked  out  all  right. 

Q.  Any  other  services  in  a  general  nature  that 
you  can  describe  or  identifiy,  rather  than  describe 
in  detail  ?  We  have  got  plumbing  now. 

A.     I  had  the  problem  on  refrigeration. 

Q.    What  apartment  house  was  that? 

A.    Western  Arms. 

Q.     Did  you  go  to  the  Western  Arms  ? 

A.     I  was  over  there,  yes. 

Q.  When?  I  don't  mean  the  exact  date,  but  I 
mean  with  reference  to  the  problem. 

A.  The  problem  developed,  and  it  was  one  of 
those  conditions  that  caused  immediate  action.  The 
managers  were  all  notified  what  refrigeration  to 

call  if  there  had  been  any — if  there  was  any if 

there  were  any  trouble,  and  the  manager  at  West- 
ern Arms  called  the  California  [73]  Refrigera- 
tion in. 


898       Frederick  I.  Richman,  Etc.,  et  al.,  vs. 

(Deposition  of  Roy  E.  Hallberg.) 

Q.  Were  you  in  Los  Angeles  on  the  day  the 
problem  arose? 

A.  On  that  particular  day,  I  think  I  was.  I 
wasn't  on  the  job,  though.  Miss  Cosgrove  happened 
to  be  there  at  the  time,  and 

Q.  So  what  you  know  about  it  is  what  Miss  Cos- 
grove  told  you? 

Mr.  Whyte:  Had  you  finished  your  answer,  Mr. 
Hallberg  ? 

Would  you  read  back  the  witness'  answer? 
(The  answer  was  read  by  the  reporter.) 

Mr.  Enright:  Q.  Will  you  state  what  you  know 
about  what  occurred  there  from  your  own  eyes  or 
from  your  having  seen  occurrences  there?  Did  you 
see  anything  occur  there  at  that  time,  yourself? 

A.     Are  you  looking  at  me,  or  Miss 

Q.     You.  I  am  interrogating  you. 

A.  Your  eyes — your  glasses  have  a  reflection, 
and  I  can't  tell  whether  you  are  looking  at  me  or 
at  Miss  Cosgrove  here.  I  did  not. 

Mrs.  Hallberg:     You  inspected. 

The  Witness:  I  did  not  go  over  there  at  that 
time.  I  got  over  there  the  next  day  and  inspected 
it,  and  we  called  in  another  heating  contractor,  and 
he  viewed  the  problem  there.  It  was  after  the  other 
California  Refrigeration  had  let  all  the  gas  out  of 
the  system.  [74] 

Q.    You  were  there  and  saw  that,  did  you  ? 

A.     No,  I  was  there  the  next  day. 

Q.     The  next  day?  A.    Yes. 
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Q.  You  saw  all  of  the  gas  out  of  the  system, 
didn't  you? 

Mrs.  Hallberg:  I  was  there,  but  they  didn't  tell 
me  they  were  taking  such  a  drastic  step.  One  can't 
see  gas  in  or  out  of  the  system. 

Mr.  Enright:  Just  a  minute,  if  you  please.  If 
you  want  to  go  on  the  record,  it's  all  right  with  me, 
Mrs.  Hallberg. 

Mrs.  Hallberg:    I'd  just  as  soon. 

Mr.  Enright:  Did  you  take  it  down,  Miss  Re- 
porter ? 

(The  record  was  read  by  the  reporter.) 

Mr.  Whyte:  Do  you  want  to  complete  that  an- 
swer? 

Mrs.  Hallberg:     I  would  like  to. 

There  was  just  one  refrigeration  unit  out  at  the 
time,  and  I  knew  California  Refrigeration  had  been 
called  in.  I  was  in  the  basement  asking  him  about 
it,  and  he  said  he  was  getting  along  fine.  That  was 
at  4:30  in  the  afternoon. 

At  6:00  o'clock  he  found  Mrs.  Kennedy  in  a 
guest's  apartment  having  dinner,  and  informed  her 
that  he  had  let  the  gas  out,  and  he  later  told  me 
he  had  been  letting  it  out  all  afternoon. 

Mr.  Enright:     Does  that  complete  if? 

(Mrs.  Hallberg  nods  her  head  up  and  down.) 

Mr.  Enright :  Q.  Now,  Mr.  Hallberg,  other  than 
this  refrigeration  and  the  plumbing  problem  and 
the  accounting  problem,  the  insurance  and  the  sur- 
vey of  rentals,  what  other  services  did  you  render 
of  a  general  nature  that  you  can  identify? 
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A.  We  had  that  matter  of  parapet  at  the  Can- 
terbury. 

Q.  To  whom  did  you  talk  or  discuss  that  prob- 
lem with? 

A.  I  went  up  there  and  went  up  to  the  roof, 
checked  the  construction  up  there,  and  the  roof 
apparently  was  in  very  good  condition,  and  after 
seeing  the  roof  and  what  was  recommended,  decided 
to  contact  the  Building  Department  further,  and 
as  a  result  of  the  contact  with  the  Building  Depart- 
ment, a  new  recommendation  was  sent  through  by 
the  Building  Department  which  was  not  quite  as 
involved  as  the  first  one  was. 

Their  recommendation  was  not  to  interfere  with 
the  parapet  directly  over  the  entrance-way  and  to 
reinforce  the  parapet,  which  they  suggested  be  left, 
which  they  would  allow  to  be  left,  and  to  cut  off 
the  balance  of  the  parapet. 

Q.     Do  you  know  if 

A.  Incidentally,  I  might  mention  here  that  I  had 
no  knowledge  of  any  question  on  that  parapet  until 
about  the  middle  of  January  when  the  files  were 
sent  to  me  by  Mr.  Richman.  I  thought  I  had  had — 
I  thought  I  had  received  all  the  files  concerning  the 
building,  as  ordered  by  the  court,  but  Mr.  Richman 
sent  [76]  me  those  afterwards. 

Q.  So  your  time  was  expended  on  the  parapet 
wall  problem  after  January,  about  the  middle  of 
January,  1954? 

A.     Some  time  after,  that's  right. 

Q.     Now,  do  you  personally  have  any  knowledge 
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of  any  experience  Miss  Cosgrove  had  in  the  opera- 
tion of  apartments  other  than  the  real  property 
that  you  owned  here  in  California? 

A.  Well,  let  me  give  you  a  little  of  her  back- 
ground. She  is  a  graduate  of  the  University  of 
Minnesota  School  of  Business  Administration.  She 
majored  in  economics,  and  you  minored  in 

Mrs.  Hallberg:     In  statistics  and  accounting. 

The  Witness:  In  statistics  and  accounting.  She 
was  in  the  investment  field  a  good  many  years.  In 
fact,  she  was  one  of  two  women  investment  coun- 
selors in  New  York. 

Mr.  Enright:    Q.    During  what  period  of  time? 

Mrs.  Hallberg:     '37  to  '42. 

The  Witness:  It  was  prior  to  '42,  and  in  her 
own  right,  she  has  carried  through  the  decorating 
of  a  lot  of  our  apartments  and 

Mr.  Whyte:  By  "our  apartments,"  you  mean 
those  in  Pasadena  that  you  have  mentioned? 

The  Witness:     That  we  own,  yes. 

Mr.  Enright:  Q.  That  would  be  the  El  Molino, 
four  [77]  units,  and  the  16  units,  is  it,  at  the  Fair 
Oaks?  A.    Yes,  and  in  New  York  and 

Q.  Well,  what  apartments  did  you  have  in  New 
York? 

A.     No,  our  own  apartment  in  New  York. 

Q.  Your  own  apartment,  your  residence  she  dec- 
orated, your  home?  A.     Yes.  And 

Mr.  Enright:    Will  you  pardon  me. 
(There  was  a  brief  interruption.) 

Mr.  Enright:     Q.     Now,  you  were  explaining,  I 
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believe,  Mr.  Hallberg,  concerning  Mrs.  Hallberg's 
experience,  and  you  stated  she  was  a  decorator  in 
her  owTi  right.  She  had  decorated  your  home  in 
Xew  York. 

A.  Pardon  me,  and  homes  out  here,  plus  the 
fact  that  she  has  a  broker's  license. 

Mr.  Whyte:    What  kind  of  a  broker's  license? 

The  Witness:    Real  estate  broker's  license. 

Mr.  Enright :    Q.     In  California  ? 

A.     In  California. 

Q.  Well,  from  1942  what  was  the  nature  of  her 
employment,  if  any? 

A.  Well,  she  was  with  me,  assisting  me  in  a  lot 
of  my  acti\'ities. 

Q.  Well  then,  as  I  understand  it,  the  rental  in- 
come propei-ty  that  she  had  experience  with  would 
be  the  El  Molino,  four  units [78] 

A.    Yes. 

Q.    the  Fair  Oaks  property. — how  many  units 

was  that?  A.     16. 

Q.  And  the  two  units,  or  three  units  you  had 
at  Seaview?  A.    Yes. 

Q.     Are  there  any  others? 

A.  Well,  as  I  mentioned  before,  our  building 
back  in  New  York. 

Q.     That  was  your  home,  wasn't  it? 

A.     Yes,  that  was  our  home.  She  did  that. 

Q.     She  decorated  your  home? 

A.  Yes,  done  the  negotiation,  and  our  specula- 
tive houses,  she  supervised  the  decorating  of  those. 
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Q.  Did  you  furnish  these, — that  would  be  the 
85  and  the  90  Glen  Summer? 

A.    Yes,  those  were  not  furnished. 

Q.     They  weren't  furnished,  were  they? 

A.  Well,  let's  put  it  this  way.  When  we  sold  the 
85  Glen  Summer  Road,  our  furnitvire  was  in  there. 
That  was — she  had  done  all  the  decorating  there 
and  the  colors  and  color  schemes  and  everything. 
When  we  sold  the  house,  we  moved  across  the  street 
and  we  again  decorated  it  and  furnished  it. 

Q.  She  decorated  and  selected  the  colors  for  the 
various  rooms?  [79]  A.     That  is  correct. 

Q.     The  same  for  218  Fernleaf,  is  it? 

A.  218,  the  interior.  That  is  not  a  furnished 
house.  That's  a  speculative  house.  I  might  mention 
here  that  there  was  enough  comment  about  our 
1202  Seaview  that  we  got  quite  a  write-up  in  the 
local  paper  on  it.  That  was — because  of  the  decorat- 
ing. 

Q.     She  decorated  the  exterior  too? 

A.  Well,  that  was  harmony,  colors  harmonized 
with  everything. 

Q.  Now,  then,  her  experience  is  that  of  decorat- 
ing these  residences  and A.     Yes. 

Q.     and  these  units,  16  units  and  four  units 

on  El  Molino  and  the  Fair  Oaks  apartments,  real 
estate  broker,  and  a  business  counseler,  is  that  it, 
investment  counselor? 

A.     Investment  counselor. 

Q.     That  was  during  the  period  1937  and  1942? 

Mrs.  Hallberg:    Yes. 
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Mr.  Enright:     Q.    In  New  York  City? 

A.     That  is  correct. 

Q.  What  company  was  she  associated  with  there, 
if  you  know? 

Mrs.  Hallberg:     Johnston  &  Lagerquist. 

Mr.  Enright:  Q.  Do  you  know,  Mr.  Hallberg, 
whether  [80]  or  not  her  investment  counseling  per- 
tained to  the  management  of  apartment  rental  in- 
come properties  or  rental  income  of  any  kind. 

A.     I  can't  answer  that. 

Mrs.  Hallberg:  I  had  a  couple  of  clients,  Dr. 
Austin  Flint  and  the  Cox  family  for  whom  we  han- 
dled properties.  *****  [81] 

Mr.  Enright:  Q.  In  other  words,  you  checked 
each  one  of  the  bills  before  you 

A.  I  alwaj^s  requested  the  bill  be  right  along 
with  it. 

Q.  And  you  would  check  the  bill  against  it  be- 
fore  [88]  you'd  sign?  A.     Yes,  sir. 

Q.  That  was  your  method  of  checking  up  on 
whether  or  not  an  improper  expenditure  would  be 
made  ? 

A.  The  bill  was  supposed  to  have  been  checked, 
and  you'd  just  naturally  rely  on  somebody  else  to 
do  the  checking,  the  same  as  any  bookkeeping  office 
will  do,  or  accounting  office.  They  have  to  rely  on 
some  of  the  people  they  have  working  for  them. 

Q.  Yes.  So  you  relied  upon  Mr.  Harrison  to  get 
them  together,  and  Miss  Findeisen  when  they 
were 

A.     Yes,  after  my  personal  verification. 
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Q.  When  they  presented  the  bill  and  the  check 
alongside  of  it,  why,  you  quickly  checked  them,  or 
did  what  is  necessary  so  far  as  checking? 

A.     That's  right. 

Q.     And  signed  it?  A.     That's  right. 

Q.  So  they,  themselves,  that  is,  Harrison  and 
later  Findeisen,  would  do  the  checking  up  on  the 
expenditure  that  had  been  made  for  those  materials 
or  for  the  services  that  were  rendered? 

A.  I  attempted  to  keep  a  pretty  close  check  on 
those  bills  to  see  that  the  check  covered  the  amount. 

Q.  Well,  generally,  didn't  you  do  your  checking 
on  the  operation  of  these  apartments  on  the  week 
ends,   [89]  Mr.  Hallberg? 

A.     I  did  some  of  that. 

Q.     I  mean,  that  was  the  rule,  wasn't  it? 

A.     Not  necessarily. 

Q.  You'd  come  in  on  week  ends,  Saturdays  and 
Sundays  ? 

A.  Not  necessarily.  I  came  in  during  the  week 
some  evenings,  as  well  as  days.  *****  [90] 

Mr.  Whyte:  I  note  that  my  time  slip  for  Feb- 
ruary 25  contains  the  following  notation:  "Tele- 
phone call  from  Camusi  re  termination  of  receiver- 
ship hj  settlement  between  [95]  Richman  and  Mrs. 
Tidwell.  Telephone  call  to  Hallberg  reporting  on 
this  development  and  asking  him  to  be  present  at 
conference  in  judge's  chambers  on  February  26." 

Mr.  Enright:  Now,  I  appreciate  your  notes  show 
that;  you  examined  them. 

Q.     Now,  does  that  refresh  your  recollection  of 
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having  received  that  phone  call  from  Mr.  Whyte, 

Mr.  Hallberg? 

A.  Not  as  to  the  termination.  It  seems  to  me  it 
was  Friday  night  that  we  received  the  call. 

Q.  Where  were  you  on  Friday,  or  Thursday  of 
that  week,  if  you  know? 

A.     I  couldn't  tell  you  now. 

Q.  But  you  did  receive  the  telephone  call  either 
Thursday  or  Friday  from  Mr.  Whyte? 

A.  Friday,  some  time  Friday  evening,  I'm  quite 
sure,  but  I  am  not  positive  of  the  exact  time. 

Q.  At  that  time  did  Mr.  Whyte  inform  you  as 
to  the  results  of  the  conference  in  Judge  Tolin's 
chambers  ?  A.    Yes. 

Q.  Did  he  advise  you  of  the  stipulation  in  the 
court  order  that  had  been  made  that  day? 

A.  I  think,  as  I  recall  the  conversation,  it  was 
summed  up  in  the  fact  that  he  stated  that  receiver- 
ship had  been  terminated  and  we  were  to  act  ac- 
cordingly, and  it  was  going  to  be  taken  over  by  Mr. 
Camusi  and  his  client. 

Q.  You  did  not  collect  the  rents  during  that  pe- 
riod [96]  Saturday,  Sunday,  and 

A.  Well,  there  is  a  good  reason  for  not  collect- 
ing rents  on  Saturday,  for  the  simple  reason 
that 

Q.  I  appreciate  that,  Mr.  Hallberg.  I  just  want 
to  know  if  you  collected  the  rents. 

A.    No. 

Mrs.  Hallberg:     Friday  was  the  last. 


Lyda  Tidtvell,  Etc.  907 

(Deposition  of  Roy  E.  Hallberg.) 

The  Witness:  Friday  was  the  last  time  we  col- 
lected rents.  *****  [97] 

Q.  Now,  what  I  am  driving  at  is  this,  Mr.  Hall- 
berg: It's  clear  that  you  were  up  at  the  office  in 
the  Oliver  Cromwell  on  the  27th  or  the  28th.  At 
least,  that's  the  date  of  the  checks;  that's  what  I 
am  going  by.  That's  a  Saturday  and  a  Sunday,  is 
that  right,  Mr.  Hallberg? 

Mrs.  Hallberg:     Those  were  post-dated. 

The  Witness:  Those  were  post-dated  checks,  I 
think. 

Mr.  Enright:  Q.  Well,  you  signed  the  checks 
after  receiving  this  telephone  message  from  Mr. 
Whyte?  [98] 

A.  No,  no.  No,  those  were  signed  before,  and  as 
I  understood  from  the  court,  that  any  payments  that 
were  due  were  to  be  made;  any  bills  incurred  were 
to  be  paid. 

Q.  Where  were  you  when  you  obtained  that  un- 
derstanding ? 

A.  Mr.  Whyte  got  that  information — no,  we  got 
that  in  our  call  to  Judge  Tolin. 

Mr.  Whyte:     Judge  Tolin. 

The  Witness :  Judge  Tolin,  and  he  instructed  me 
to  pay  the  bills  that  I  had  incurred 

Mr.  Enright:     Q.     When  was  that? 

A.    had  been  incurred.  I  didn't  hear  what 

you  said. 

Q.  I  said,  when  was  that?  Mr.  Whyte  has  fur- 
nished you  with  a  calendar  there. 

A.    Must  have  been  Sunday,  March  6. 
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Q.     That  would  be  February  28?  A.    Yes. 

Q.    Did  you  talk  to  Judge  Tolin  at  that  time? 

A.  I  did,  and — Mr.Whyte  who  was  at  my  home 
then  talked  to  him. 

Q.  What  were  your  instructions  on  February  28 
concerning  these 

A.     Mr.  Whyte  got  the  instructions. 

Q.     "^Yliat  were  you  told  to  do  by  Judge  Tolin? 

A.  To  keep  the  moneys  and  to  pay  the  bills  that 
had  been  incurred  during  the  month — during  the 
receivership.  *****  [99] 

Q.  Well  now,  the  $2,000  plus  on  the  Oliver  Crom- 
well wasn't  payable  till  March  1st.  You  knew  that, 
didn't  you? 

Mr.  Whyte:  Are  you  speaking  about  the  pay- 
ment on  the  trust  deed  now,  Mr.  Enright? 

Mr.  Enright:  Yes,  precisely.  I'd  like  to  know 
where  we  are  going  to  come  out  on  that  $2,000.  I 
don't  know  why  this  man  paid  it  out. 

The  Witness:     You  don't? 

Mr.  Enright:     Q.     No. 

A.  It's  very  simple.  First  of  all,  the  interest  that 
was  included  in  that  was  for  the  month — that  was 
the  interest  that  was  due,  and  that's  due  from  the 
month  preceding,  and 

Mr.  Whyte:  Which  month  do  you  mean  by  "the 
month  [102]  preceding"? 

The  Witness:     Well,  the  date 

Mrs.  Hallberg:     February. 

The  Witness:  It's  February.  That  was  interest 
for  the  month  of  February,  and  you  had  a  pre- 
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f)aynient  for  the  balance  which  was  to  be  paid  on 
the  1st  of  March,  if  I  remember  correctly;  and 
tried  to  get  those  in  in  time.  It's  normal  process 
to  get  your  checks  in  on  time,  especially  when  it 
comes  to  something  like  that.  *****   [103] 

Mr.  Enright:  Q.  But  you  do  think,  your  best 
recollection  is  that  those  instructions  were  given 
at  the  time  these  particular  checks,  including  this 
Oliver  Cromwell  check  for  $2,000 

A.  No,  that  was  sent  out — ^made  up  in  the  nor- 
mal course  of  business,  that  $2,000  check  was. 

Q.    And  mailed  out  before  the  28th? 

A.    Why,  naturally. 

Q.     Oh,  naturally  it  was? 

A.  Why,  of  course.  Supposed  to  be  in  there,  in 
the  office,  on  the  1st. 

Q.  I  see.  Well  it's  dated  the  27th  here.  It  wasn't 
mailed  before  the  27th,  was  it? 

A.  It  could  have — it  could  have  been  the  27th 
or  [104]  the  28th,  the  27th  it  was  mailed  out,  but 
it's  pretty  hard  to 

Q.  Well  now,  really,  Mr.  Hallberg,  will  you  step 
up  here  and  examine  these  stubs  here.  You  didn't 
mail  checks  out  before  the  dates  they  bear  on  here, 
all  the  series  of  check  starting  with  the  number  425 
dated  the  28th  and  the  payroll  checks  that  go  on 
after  that? 

A.  Those  went  out  Friday  and  Saturday,  and 
as  far  as  the  dates  on  those  two  checks  are  con- 
cerned, why,  it  doesn't  make  an  awful  lot  of  dif- 
ference whether  you  dated  them  the  27th  or  28th. 
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The  dates  you  make  out  your  check,  you  may  not 

have  sent  it  out  that  same  day.  *****  [105] 

Mr.  Enright:  Q.  Well,  here  you  have  a  memo- 
randum that  may  throw  some  light  on  this.  Under 
your  item — pardon  me  just  a  moment — page  7,  8 A, 
it  reads  as  follows :  ^ '  On  Friday,  February  25 

A.    Yes. 

Q.    the  reports  of  the  three  apartments,  the 

Oliver  Cromwell,  the  Fountain  Manor,  and  the  La 
Loma,  were  checked  out."  A.    Yes. 

Q.  "The  Western  Arms  and  the  Canterbury 
managers  reported  that  they  had  so  much  outstand- 
ing they  would  prefer  to  make  the  collections  over 
the  week  end.  It  is  not  good  business  to  make  col- 
lections when  the  banks  are  closed.  The  apartment 
houses  had  safes  for  safekeeping  the  receipts, 
whereas  the  receiver's  office  had  none.  The  receiver 
was  advised  hy  his  attorney  to  act  in  no  capacity 
the  morning  of  March  1st,  Monday,  and  conse- 
quently the  March  1st  funds  on  hand  could  not  be 
picked  up.  The  receiver's  report  mentioned  this  fact 
only  in  relation  to  the  total  receipts  for  February 
not  being  complete  for  comparative  purposes." 

Now,  is  that  the  reason,  as  stated  here,  why  you 
did  not  pick  up  the  moneys  from  the  two  apart- 
ments on  March  1st?  [106]  A.     That's  right. 

Q.     I  see,  so  it  was  ui^on  advice  of  your  attorney? 

A.     That's  right.  *****  [107] 

Cross  Examination 
By  Mr.  Whyte: 

Q.     Mr.  Hallberg,  I   believe  you  testified  upon 
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examination  by  Mr.  Enright  that  you  had  owned 
an  apartment  [115]  building  in  South  Pasadena 
consisting  of  16  units  and  an  apartment  building  on 
South  El  Molino  in  Pasadena  consisting  of  four 
units,  is  that  correct?  A.     Correct. 

Q.  What  work,  if  any,  did  you  or  Mrs.  Hallberg 
do  in  connection  with  those  apartments? 

A.     You  speak  of  work.  You  mean  physical  labor  ? 

Q.  Physical  labor,  management,  decorating, 
painting — any  type  of  work. 

A.  Well,  that  1509  required  complete  renovat- 
ing. We  ripped  up  the  carpets ;  we  hung  new  doors 
on  the  garages;  we  repaired  the  roof;  we  repainted 
the  hallways;  we  redid  the  apartments.  We  put  in 
refrigerators.  We  put  in  new  stoves. 

Q.  By  ''we"  you  mean  yourself  and  Mrs.  Hall- 
berg? A.     That's  right. 

Q.     Go  on. 

A.     Painted  a  lot  of  the  apartments. 

Mrs.  Hallberg:     All  of  them. 

The  Witness:  Or  painted  all  of  the  apartments, 
and  by  "painting"  I  got  in  and  wielded  a  brush 
too,  and  laid  floors.  I  did  that. 

Mr.  Whyte:  Q.  What  did  you  do  in  connection 
with  the  South  El  Molino  property  in  Pasadena  ? 

A.    Well,  we  did  practically  the  same  thing  there. 

Mrs.  Hallberg:     Took  the  porches  off.  [116] 

The  Witness:  Porches  was  taken  off,  the  entire 
porch,  and  the  entire  front  of  that  building  changed. 

Mr.  Whyte :  Q.  What,  if  any,  accounting  train- 
ing have  you  had? 


912       Frederick  I.  Bichman,  Etc.,  et  dl.,  vs. 

(Deposition  of  Roy  E.  Hallberg.) 

A.  Well,  I — while  going  to  school,  I  did  some 
public  accounting  work  for  an  accountant  in  Chi- 
cago, J.  L.  Malby,  and  I  did  that  part  time. 

Q.  Did  you  take  any  accounting  courses  during 
your  tenure  at  Noii:hwestern  University? 

A.    Naturally.  Took  two  years  of  accounting. 

Q.  In  connection  with  your  duties  surrounding 
this  receivership,  what  if  anything  did  you  do  with 
reference  to  the  preparation  for  tax  returns  to  be 
filed? 

A.    Which  tax  returns  are  you  referring  to? 

Q.  I  am  referring  to  the  tax  returns  which  were 
filed  on  or  before  March  15  of  1954. 

A.    Well,  we  filed  a  fiduciary  return. 

Q.  What  did  you  do  in  connection  with  that 
return  ? 

A.  Well,  had  to  take  the  figures  for  the  past 
year  and  combine  them  with  the  last  month  in  order 
to  make  a  complete  return  for  the  year. 

Q.  In  connection  with  the  preparation  of  that 
return,  did  you  interviev\^  any  employees  of  the  Di- 
rector of  Internal  Revenue? 

Mrs.  Hallberg:     Yes. 

The  Witness:  Yes,  we  contacted  them,  because 
of  some  [117]  questions  that  we  had  about  the  fil- 
ing of  the  return. 

Mr.  Whyte:  Q.  Again  in  connection  with  your 
active  duties  of  management  of  the  properties  con- 
stituting the  former  Richman  trust,  what  if  any- 
thing did  you  do  with  regard  to  inspecting  the 
Oliver  Cromwell  for  defects  either  in  the  caulking 
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of  the  apartment,  or  the  exterior  condition  of  the 

apartment  building? 

A.  Well,  after  a  heavy  rainstorm  we  got  quite 
a  bit  of  rain  in  through  the  side,  one  side  of  the 
building,  and  water  was  coming  in  where  the  caulk- 
ing had  been  giving  away. 

Q.     Go  on. 

A.  There  was  quite  a  few  apartments  that  liad 
water  running  down  the  walls  and  it  spoiled  some 
of  the  decoration  there.  "Water  also  came  in  around 
the  window  panes  Avhere  the  putty  was  giving  way. 

Q.  Anything  further  that  you  did  toward  in- 
specting or  assessing,  assaying  that  condition? 

A.  Well,  at  the  moment  it's  pretty — can't  recall 
any  more  on  that  other  than  calling  in  several  con- 
tractors to  give  us  bids  on  repair. 

Q.  Is  that  all,  Mr.  Hallberg,  that  you  recall  at 
this  time?  A.     Yes. 

Mr.  Whyte:     I  have  no  further  questions.   [118] 

Redirect  Examination 
By  Mr.  Enright: 

Q.  Mr.  Hallberg,  since  doing  part  time  account- 
ing while  attending  Northwestern,  you  have  not 
rendered  services  as  an  accountant  to  anyone,  have 
you?  A.     Not  as  a  public  accountant. 

Q.     No,  or  any  other  accounting? 

A.  It  seems  to  me  it  wasn't  too  long  ago  you 
asked  me  a  question  about  Morgan  Construction 
Tooth  Company.  I  told  you  I  was  doing  the  work 
there. 
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Q.     Accounting  at  Morgan  Construction  Tooth? 

A.    Yes. 

Q.  Now  that  would  be  the  only  other  accounting 
until  you  reached  this  Richman  trust  matter? 

A.  That's  right,  except  that  in  every  administra- 
tive job  one  deals  with  accounting  records. 

Q.     In  December? 

A.  Of  course,  I  had  to  keep  my  own  records  for 
the  various  apartments,  our  own  buildings.  I  kej^t 
those.  *****   [119] 

Q.  Well,  didn't  you  discuss  these  operating  ex- 
penses with  your  attorney  or  Judge  Tolin 

A.     Oh,  yes. 

Q.     or  Mr.  Camusi,  or  Mr.  Yudall  before  you 

made  out  those  checks  or  signed  those  checks  of 
March  7  ?  A.    Yes. 

Q.  Well,  now  which  one  of  the  persons  did  you 
discuss  it  with? 

A.     I  discussed  that  with  Mr.  Whyte. 

Q.  When,  with  reference  to  the  time  the  checks 
were  made  out  on  March  7th? 

A.  Well,  prior  to  the  checks,  I  can't  tell  you  the 
exact  date. 

Q.  That  was  during  that  first  week  after  you 
were  relieved  as 

A.     Yes,  that's  right. 

Q.    as  active  receiver [123] 

A.     That's  right. 

Q.    in  charge  of  the  property? 

A.     (The  witness  nods  his  head  up  and  down.) 
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Q.  Did  Mr.  Whyte  at  that  time  tell  you  that 
Mr.  Camusi  wanted  the  bills  paid? 

A.  I  don't  recall  any  such  statement  other  than 
inasmuch  as  those  bills  were  incurred  under  my 
operation  of  the  buildings,  they  were  more  or  less 
my  responsibilities  to  have  them  paid. 

Q.    Well,  who  told  you  that? 

A.     Mr.  Whyte. 

Q.    When  did  he  tell  you  that? 

A.  Oh,  in  our  discussions  there  right  after  the 
receivership  ended. 

Q.  Was  that  before  you  talked  to  Judge  Tolin 
on  the  Sunday  evening  after  playing  golf? 

A.  Yes,  I  think  that  was — it  was  confirmed  by 
Judge  Tolin. 

Q.  What  do  you  mean  by  the  use  of  the  word 
^'confirmed;"  is  that  what  he  told  you? 

A.  That's  ostensibly  the  same  thing  in  the  con- 
versation with  Judge  Tolin,  and  which  Mr.  Whyte 
received  from  him  that  night. 

Q.  Mr.  Whyte  didn't  tell  you  what  I  said  or  I 
had  told  him,  that  the  bills  should  not  be  paid ;  that 
the  purchaser  was  going  to  pay  the  bills  after  Feb- 
ruary 28th?  [124] 

A.  Yes,  he  mentioned  your  having  a  different 
opinion.  ***** 

Mr.  Enright:  Q.  Now,  Mr.  Hallberg,  you  have 
handed  me  a  book  here  bearing  the  heading  on  the 
top  of  the  pages  "Appointments  and  Memoranda," 
and  there  appears  to  be  various  pencil  notations  and 
ink  notations  commencing  November  30.  Directing 
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your  attention  to  the  day  of  November  30,  my  ques- 
tion is:  When  was  that  entry  written,  on  that  or 
after  that  datef 

A.  Oh,  I  think  this  was  written  about  a  day  or 
two  later.  [125] 

Q.  I  see.  Now,  directing  your  attention  to  the 
notations  appearing  after  December  1st,  when  was 
that  written'? 

A.     The  same  time,  and  some  of  the 

Q.  You  haven't  answered  my  question.  Well,  go 
ahead  and  explain  if  you  want  to. 

A.  Yes,  I  was  going  to  say  that  those  are  writ- 
ten at  night  after  I  got  home,  and  I  got  the  report 
from  Mrs.  Hallberg,  and  they  are,  speaking  of  all 
the  notes  throughout  that  book, — some  of  the  infor- 
mation and  data  was  taken  from  notes  I  had  on 
backs  of  envelopes  and  activities  that  happened 
during  the  day  that  Miss  Hallberg  had,  Mrs.  Hall- 
berg, and  more  or  less  compiled  to  get  a  general 
idea  of  what  happened  and  transpired  during  that 
time. 

Now,  they,  for  the  most  pari — those  were  writ- 
ten up  almost  every  evening.  Once  in  a  while  we 
did  pick  them  up  the  next  day  or  two  days  later. 

Q.  So,  if  I  understand  this  correctly,  for  the 
most  part  the  notations  here  that  are  entered  in 
this  book  on  these  various  different  dates  commenc- 
ing November  30  and  ending,  I  believe,  February 
26 — is  that  correct? 

A.    26  is  correct,  yes. 

Q.     For  the  most  pari,  these  notations  appearing 
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on  those  respective  days  were  made  in  this  book  in 

the  evening-  at  your  home,  is  that  right?  [126] 

A.     That's  right. 

Q.    Yes,  and  they  would  be  made  after  you  had 
received  a  report  from  Mrs.  Hallberg,  is  that  right? 

A.     A  good  many  of  them  would  be.  A  lot  of 
those  entries  in  there  are  as  a  result  of  my  activity. 

Q.     Yes. 

A.     But  they  were  for  the  most  part  compiled 
after  arriving  home. 

Q.  Yes,  after  who  would  arrive  home,  you  would 
arrive  home,  or  Mrs.  Hallberg? 

A.     Either  myself  and  Mrs.  Hallberg. 

Q.  In  many  instances  you  and  Mrs.  HalllDerg 
would  not  be  together  during  the  day? 

A.     That  is  correct. 

Q.  And  Mrs.  Hallberg  would  be  in  Los  Angeles 
attending  to  the  problems  .relating  to  these  different 
apartment  houses?  A.     Quite  often. 

Q.  And  in  the  evening  when  she  would  arrive  at 
home,  why,  she  would  tell  you  what  had  occurred? 

A.  As  for— we  discussed  the  problems  she  had 
encountered  during  her  visits  to  the  various  build- 
ings, and  we'd  decide— we  made  a  lot  of  decisions 
at  night  as  to  what  to  do. 

Q.     Now,  the  procedure  was 

A.  You  see,  actually  most  of  that  work  again  is 
[127]  glorified  housekeeping,  and  a  woman's  point 
of  view  is  much  better  than  a  man's,  and  I  don't 
think  my  housekeeping  ability  is  any  better  than 
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Richman's,  but  I  certainly  had  somebody  with  me 

who  knew 

Mr.  Whyte:  I  think  you  have  answered  the 
question. 

The  Witness:     All  right,  thank  you. 

Mr.  Enright:  Q.  So,  for  the  most  part,  it  would 
be  Mrs.  Hallberg  that  would  go  around  to  the 
houses  and  ascertain  what  the  problem  was,  and 
make  the  decision  as  to  how  the  house  should  be 
kept,  and  then  she'd  report  it  to  you  in  the  evening, 
is  that  right? 

A.  Partially  correct — I  made  decisions  and  vis- 
ited the  property  involved  when  important  prob- 
lems were  involved. 

Q.     Well,  that's  usually  what  occurred,  isn't  it? 

A.     No.  I  can't  say  it's  usually. 

Q.  Now,  during  the  day,  usually  you'd  go  to 
Santa  Ana,  isn't  that  right;  that  would  be  week 
days? 

A.  Some  days ;  some  days  I  wouldn't  be  in  Santa 
Ana.  You  notice — in  fact,  I  met  you  in  town  here 
during  the  week,  so  I  did  come  in  quite  often  dur- 
ing the  week. 

Q.  Yes,  you  met  me  in  town  once  at  the  Smog 
Board.  A.     That's  right. 

Q.  And  at  the  time  of  the  hearing  on  the  Peti- 
tion for  the  Renovation,  is  that  correct  ? 

A.     That's  correct. 

Q.     That's  two  times? 

A.  That's  correct.  In  other  words,  I  did  come 
in  [128]  to  town. 
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Q.  You  did  come  in  to  town  the  day  we  met 
down  at  the  City  Prosecutor's  Office? 

A.     That's  right. 

Q.  And  you  did  come  in  to  town  the  day  you 
testified  on  the  Renovation  Petition? 

A.     That  is  correct. 

Q.  Well,  other  than  those  two  days,  did  you 
come  in  during  the  week  that  you  can  remember 
now?  A.     Quite  often. 

Q.  Now,  these  notations  that  you  have  written 
down  here  reflect  your  thinking  and  knowledge  at 
the  time  that  the  events  occurred,  isn't  that  right? 
If  that's  not  clear,  I 

A.     That's,  I'd  say  fairly  accurate,  yes. 

Q.     Well,  these  notes  were  your  best 

A.     To  the  best  of  my 

Q.  To  the  best  of  your  ability,  you  wrote  down 
what  the  problem  was  and  what  you  had  done  dur- 
ing that  particular  day? 

A.     That  is  correct,  uh-huh. 

Q.  So  if  we  were  to  study  these  notes  between 
now  and  the  time  of  hearing,  we  could  review  and 
ascertain  the  problems  that  you  were  confronted 
with  during  your  term  as  receiver? 

A.     Not  all  the  problems.   [129] 

Q.  Well,  what  problems  didn't  you  write  down 
that  you  can  recollect  now? 

A.  Well,  there  were  minor  problems  about  rent- 
ing and  decorating  and  questions  concerning  ten- 
ants —  a  lot  of  things  that  were  discussed  with 
managers  and  mth  people  whom  we  employed,  con- 
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tracted  with  for  services  that  aren't  reflected  in 

there. 

Q.  But  those  would  be  minor  things.  Any  major 
item,  or  any  major  problem 

A.  For  the  most  part,  the  major  things  were 
entered.  *****  [130] 

Mr.  Enright:  Q.  Now,  Mr.  Hallberg,  you  recol- 
lect, do  you,  verifying  the  Petition  for  Authority 
to  Renovate  [131]  the  various  apartments'? 

A.    Yes. 

Q.  You  remember  testifying  in  support  of  that 
petition,  do  you?  A.    Yes. 

Q.  Did  you  personally  intei-view  the  managers 
concerning  the  vacancies  that  you  testified  concern- 
ing on  the  hearing  of  that  Petition  to  Renovate,  or 
did  you  obtain  that  information  from  Mrs.  Hall- 
berg? 

A.  Some  of  that  information  I  obtained  directly, 
and  some  through  Mrs.  Hallberg. 

Q.  Has  Mrs.  Hallberg  been  paid  by  yoTi  for  her 
services  in  assisting  you  in  this  receivership? 

A.     Did  you  hear  that  question? 

Mr.  Whyte:  Yes,  I  heard  the  question.  I  think 
you  can  answer  it. 

The  Witness :     Why,  no. 

Mr.  Enright:  Q.  Have  you  made  some  arrange- 
ment with  her  for  her  services?  A.    No. 

Q.    None  whatsoever? 

A.     None  whatsoever. 

Q.  Well,  did  you  discuss  with  her  how  nmcli 
you  were  going  to  pay  her? 
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A.     No,  I  did  not. 

(There  was  a  brief  interruption.)  [132] 

Mr.  Enright:  Q.  Well,  Mr.  Hallberg,  was  it 
your  intention  when  you  became  receiver  here  to 
delegate  the  routine  matters  to  your  wife,  Mrs. 
I-Iallberg? 

A.  Yv^ell,  inasmuch  as  she  is  a  qualified  and  li- 
censed broker,  is  quite  familiar  with  all  the  details 
concerning  an  apartment  building,  I  certainly  ex- 
pected to  use  some  of  her  services  and  abilities. 

Q.  Now,  directing  your  attention  to  the  $40,000 
net  per  year  that  you  state  you  received  for  three 
or  four  years  while  employed  by  the  Garrett  Com- 
pany in  New  York,  did  that  company  pay  you  that 
money  itself,  or  did  you  receive  a  portion  of  that 
money  as  commissions  from  third  [137]  persons? 

A.     That  was  from  Garrett  &  Company  itself. 

Q.  Your  principal  activity  in  representing  Gar- 
rett &  Company  was  in  the  marketing  of  its  wines 
through  Avholesalers  or  retailers,  isn't  that  right? 

A.     Correct. 

Q.  And  the  principal  marketing  was  carried  on 
in  New  York  City  or  Brooklyn,  if  that  is  a  part 
of  New  York,  metropolitan  New  York? 

A.  I  think  I  stated  previously  that  I  controlled 
the  entire  State  of  New  York.  *****  [138] 

[Endorsed] :  Filed  May  7,  1954. 
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DEPOSITION  OF  JOHN  WHYTE 

Taken  at  Los  Angeles,  California,  April  22,  1954, 
before  Kathryn  A.  Kirby,  Notary  Public. 

JOHN  WHYTE 

having  been  first  duly  sworn,  deposed  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Enright: 

Q.  Mr.  Whyte,  your  petition  for  attorney's  fees 
enumerates  the  dates  on  which  you  made  telephone 
calls,  is  that  correct? 

A.  If  I  may  be  permitted  to  examine  the  docu- 
ment  

Q.  Well,  I  will  aid  you.  Page  3,  line  26,  you 
made  a  telephone  call  to  Mr.  Camusi  concerning 
the  receivership  development. 

A.     That's  right. 

Q.  Now,  noting  the  wording,  as  for  example 
only,  Mr.  Whyte,  of  that  occurrence  on  December 
2nd,  that  recitation  on  page  3,  line  26  in  your  Peti- 
tion for  Pees  is  substantially  taken  from  your  daily 
time  sheet  for  that  day  of  December  2nd? 

A.  I  believe  so.  If  you  will  permit  me,  I  will 
examine  my  daily  time  sheet. 

Q.     That  I  want  you  to  do. 

A.  My  daily  time  sheet  for  December  2nd,  1953, 
contains  this  notation  among  others:  "Telephone 
call  to  Camusi  for  information  re  latest  develop- 
ments." 
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Q.  Yes.  Now,  bearing  in  mind  that  time  sheet 
of  [2*]  yours  of  December  2nd  and  also  examining 
your  petition  there,  are  you  quite  sure  that  in  sub- 
stance your  petition,  so  far  as  time  expended  is 
concerned,  is  a  recitation  of  your  time  sheets'? 

A.  This  petition  was  prepared  so  far  as  the  na- 
ture of  the  services  performed  and  the  amount  of 
time  expended,  from  the  daily  time  sheets  kept  reg- 
ularly as  part  of  the  office  procedure  in  my  office. 

Q.  The  dates  of  telephone  calls  and  the  sub- 
stance of  the  telephone  calls  reflected  in  your  peti- 
tion is  a  reproduction  of  your  daily  time  sheets,  is 
that  right? 

A.  It  may  not  be  an  exact  reproduction,  but  it  is 
based  upon  the  daily  time  sheets. 

Q.  Your  petition  reflects  the  substance  of  all 
the  entries  in  your  time  sheets? 

A.     I  think  that's  a  fair  statement. 

Q.  Well,  that  was  your  intention  when  you  pre- 
pared it?  A.     Yes,  certainly. 

Q.     So  by  an  examination 

A.  All  or  sul)stantially  all  of  the  entries  in  my 
time  sheets. 

Q.  You  didn't  intentionally  leave  out  any  en- 
tries on  your  time  sheet,  did  you? 

A.    Not  that  I  can  recall. 

Q.  So  it  would  only  be  by  close  analysis,  and  if 
there  [3]  are  any  left  out,  you  didn't  intentionally 
leave  them  out,  did  you? 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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A.     Not  that  I  recall, 

Q.  So  by  examining  your  petition  we  can  then 
ascertain  the  number  of  phone  calls  that  were  made 
to  and  from  the  various  persons  to  whom  you 
talked  on  the  phone? 

A.  There  may  have  been  occasions  upon  which 
I  failed  to  note  on  my  time  sheet  every  phone  call 
which  I  made  or  received. 

Q.  But  the  time  sheet  that  you  prepared  at  the 
time  is  the  best  evidence  of  what  did  occur  at  the 
time? 

A.     The  best  evidence  I  have  now,  yes. 

Q.  Yes,  and  you  would  have  to  just  strain  your 
memory  to  try  to  recollect  something  that  you 
didn't  write  down  on  your  time  sheet? 

A.    I  certainly  would. 

Q.  That's  what  I  meant.  That  would  be  true  also 
of  conferences  that  you  had  that  are  reflected  on 
your  time  sheet,  and  in  turn  are  reproduced  on 
your  petition,  conferences? 

A.  Yes,  the  conferences  are  reflected  in  the  peti- 
tion based  upon  what  was  noted  on  the  time  sheet. 

Q.  Now,  you  were  in  court  on  February  26,  were 
you,  Mr.  Whyte,   at  the  conference  in  chambers? 

A.  My  daily  time  sheet  for  February  26,  1954, 
states  that  I  attended  conference  in  Judge  Tolin's 
chambers  [4]  re  settlement  of  case. 

Q.    Yes. 

A.  I  recall  that  you  and  Mr.  Camusi  were 
present  at  that  conference. 

Q.     Now,  at  that  time  you  received  a  copy  of  the 
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order  that  was  signed  by  Judge  Tolin  on  that  day 
terminating  Mr.  Hallberg's  active  duties  and  direct- 
ing him  to  retain  possession  of  money  in  the  bank 
and  under  the  control  of  the  receiver? 

A.  Yes,  I  believe  such  an  order  was  handed  to 
me. 

Q.  And  you  have  it  now  in  your  file  there, 
haven't  you?  A.     I  do. 

Q.  Yours,  I  believe,  is  undated.  No,  it  has  the 
typed  date  at  the  bottom,  February  26. 

A.     That  is  correct. 

Q.  That  was  about  4:30  in  the  afternoon,  or 
4:00  o'clock  in  the  afternoon,  as  I  remember  it,  but 
it  was  in  the  afternoon  anyway? 

A.  No,  the  conference  was  in  the  morning.  It 
was  at  about  9:30  o'clock  in  the  forenoon  of  Feb- 
ruary 26. 

Q.  I  stand  correct.  My  memory  had  failed  me. 
Now,  directing  your  attention  to  your  petition  or 
your  time  sheets,  whichever  you  prefer,  on  Febru- 
ary 25  you  called  Mr.  Hallberg  concerning  the  set- 
tlement; that's  page  11,  line  7  of  your  petition.  [5] 

A.  I  have  a  rather  definite  recollection  of  that 
matter. 

Q.  Before  calling  Mr.  Hallberg  on  that  date, 
you  received  a  telephone  call  from  Mr.  Camusi. 
That's  on 

A.    It's  the  25th  you  are  referring  to? 

Q.    Yes.  Yes. 

A.  Yes,  my  sheet  shows  that  I  received  a  tele- 
phone call  from  Mr.  Camusi  re  termination  of  re- 
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ceivership  by  settlement  between  Richman  and  Mrs. 
Tidwell.  That  call  came  to  me  at  a  few  minutes 
before  5  o'clock  in  the  evening.  I  then  attempted 
to  reach  Mr.  Hallberg's  residence  at  Corona  Del 
Mar  by  calling  Harbor  3818  and  obtained  no  an- 
swer. 

I  finally  reached  one  or  both  of  them  at  some 
time  later  in  the  evening. 

Mrs.  Hallberg:     Yes,  8:30  at  night. 

Mr.  Enright:     Q.     That's  on  the  25th? 

A.     Correct. 

Q.    Yes.  Now  on  the  26th,  you 

A.  I  told  them,  incidentally,  at  that  time  that 
I  was — I  had  been  informed  that  the  receivership 
was  being  tenninated,  and  that  I  was  to  meet  with 
them  in  Judge  Tolin's  chambers  the  following 
morning. 

Q.  In  other  words,  on  the  25th  you  told  them 
that?  A.    Yes. 

Q.  Now,  on  the  26th  you  reported  to  Mr.  Hall- 
berg [6]  and  Mrs.  Hallberg  the  results  of  the  con- 
ference in  Judge  Tolin's  chambers,  February  26? 

A.  I  note  from  my  time  slip  that  I  received  a 
telephone  call  from  Mrs.  Hallberg  asking  me  what 
had  taken  place  at  the  conference. 

Q.  You  expended  no  time  of  your  own  on  Feb- 
ruary 27  and  28;  that's  the  Saturday  and  Sunday 
after  that  Friday  phone  call  to 

A.  Yes,  my  time  slips  show  that  on  the  27th  I 
spent  five-tenths  of  an  hour — one-half  hour — in  re- 
vising the  receiver's  First  Report  and  Petition  for 
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Allowance  of  Fees,  as  well  as  the  attorney's  Peti- 
tion for  Allowance  of  Fees,  and  a  proposed  form 
of  Notice  of  Hearing  on  those  two  reports  and  peti- 
tions as  necessitated  by  the  court's  order  of  Feb- 
ruary 26th  relieving  the  receiver  of  his  duties  as 
of  February  28. 

Q.  Other  than  that  expenditure  of  a  half  hour, 
which  I  assume  was  at  your  office  or  your  home, 
there  were  no  other  services  rendered  on  the  27th 
to  the  receivership? 

A.  None  on  the  27th,  and  I  have  no  time  slip 
for  the  28th. 

Q.  That  would  be  a  Sunday.  You  next  con- 
tacted Mr.  Camusi,  or  he  contacted  you,  rather,  on 
March  1st? 

A.  If  I  may  refer  to  my  time  slips  for  that  date, 
please. 

Q.    Yes.   [7] 

A.  My  time  sheet  for  March  1st  shows  that  I 
called  Mr.  Camusi  with  regard  to  the  problems  con- 
nected with  the  turnover  of  the  assets  to  Mrs.  Tid- 
well,  the  payment  of  bills,  and  other  matters. 

Q.  Will  you  state  the  substance  of  that  conver- 
sation as  best  you  recollect  it? 

A.  I  don't  have  a  definite  independent  recollec- 
tion of  that  conversation,  Mr.  Enright.  However, 
I  think  one  of  the  subjects  discussed  was  the  prob- 
lem of  what  to  do  about  paying  bills  for  services 
rendered  to  the  receivership  or  materials  delivered 
to  the  apartments  during  the  month  of  February, 
1954,  when  the  statements  from  the  creditors  would 
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not  be  received  until  on  or  shortly  after  the  1st  of 
March.  I  say,  I  think  I  discussed  that  with  him, 
because  there  is  a  further  notation  on  my  March  1 
time  slip  that  I  called  you  regarding  the  listing 
of  creditors  and  the  amounts  of  their  claims  in  the 
Receiver's  Report. 

Q.  That  was  the  substance  of  the  telephone  call 
to  me  as  to  the  listing  of  the  creditors  of  the  re- 
ceiver in  the  Receiver's  Report,  wasn't  it? 

A.  I — as  I  recall,  I  explained  to  you  that  the 
rules,  local  court  rules  required  a  listing  of  credi- 
tors and  the  amounts  of  their  claims. 

Q.     That's  right. 

A.  That  I  was  in  doubt  as  to  how  best  to  handle 
that  [8]  with  reference  to  persons  who  were  cred- 
itors as  of  the  close  of  business  on  February  28, 
but  for  whom  we  did  not  have  an  amount  of  their 
claim  because  their  bill  had  not  yet  been  rendered. 

Q.  And  is  that  all  you  recollect  of  the  conversa- 
tions with  Mr.  Camusi  and  with  myself  on  that 
March  1st? 

A.  I  must  have  discussed  some  other  matters 
with  Mr.  Camusi,  because  my  time  slip  says,  "Re 
problems  connected  with  turnover  of  assets  to  Mrs. 
Tidwell,  payment  of  bills,  et  cetera."  What  I  said 
to  Mr.  Camusi  about  the  problems  connected  with 
turnover  of  assets  I  don't  recall. 

Q.  You  did  discuss  with  me,  though,  the  listing 
of  the  creditors  of  the  receivership,  and  that  under 
the  court  rule,  the  creditors  should  be  listed,  that 
the  amounts  of  the  creditors'  claims  could  be  ascer- 
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tained  from  the  various  managers;  isn't  that  right? 

A.  I  don't  recall  that  you  told  me  that  the 
amounts  could  be  obtained  from  the  various  man- 
agers. If  you  did,  I'm  sure  you  must  have  been 
mistaken,  because  the  amounts  could  only  have  been 
obtained  from  the  creditors  themselves. 

Q.  No  discussion  about  the  managers  knowing 
what  they  had  purchased  during  the  month  of  Feb- 
ruary*? Does  that  refresh  your  recollection  at  all? 

A.    I  can't  recall. 

Q.  Yes.  Now  you  next  had  a  conversation  with 
[9]  Mr.  Camusi  on  March  2nd,  is  that  right? 

A.  If  I  may  refer  to  my  time  slip  for  that  date. 
Bear  in  mind,  Mr.  Enright,  that  it's  possible  that 
there  may  have  been  telephone  conversations  which 
I  had  either  with  you  or  Mr.  Camusi  which  are 
not  recorded  on  these  time  slips,  but  I  think  I  have 
stated  that  substantially  all  of  the  conversation  are 
noted  here. 

Q.     That  I  understand. 

A.  Yes,  on  March  2nd  I  received  a  call  from  Mr. 
Camusi  regarding  title  documents  to  be  turned  over 
to  Mrs.  Tidwell  and  regarding  the  receiver's  ac- 
counting. 

Q.  On  the  same  day  you  received  a  call  from 
Miss  Cosgrove,  is  that  right? 

A.  I  did.  I  recollect  that  Mr.  Camusi  asked  me 
about  the  deeds  to  various  small  parcels  of  real 
property  belonging  to  the  former  Richman  trust, 
the  note  and  trust  deed  covering  the  Oliver  Crom- 
well, the  stock  certificates  for  those  few  stocks  that 
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were  owned  by  the  receivership.  He  asked  where 
those  were  kept.  I  telephoned  Mrs.  Hallberg,  and 
she  told  me  that  they  were  kept  in  a  safe  deposit 
box  at  one  of  the  banks. 

I  then  think  I  called  Mr.  Camusi  and  arranged 
for  the  delivery  of  those  documents  to  his  office 
by  Mr.  and  Mrs.  Hallberg. 

Mrs.  Hallberg:     Just  Mister. 

The  Witness:  It  seems  to  me  that  Mr.  Hallberg 
was  [10]  going  to  stop  by  the  bank  and  pick 
them  up. 

Q.  On  March  3rd,  your  notes  show  no  services 
being  rendered,  do  they*? 

A.     None  on  March  3rd. 

Q.  March  4th  you  talked  to  Mrs.  Hallberg,  did 
you,  on  the  subject  of  payment  of  post-February 
bills?  A.    Yes,  I  did. 

Q.     That  is  on  March  4th?  A.     Yes. 

Q.    What  was  that  conversation? 

A.  All  I  can  recall,  being  refreshed  from  the 
notation  on  my  March  4th  time  slip,  is  that  we 
discussed  this  question  of  paying  bills  for  services 
rendered  on  or  prior  to  February  28  where  the  bills 
had  not  yet  been  received,  or  had  not  been  received 
until  after  February  28. 

Q.  And  you  had  a  phone  conversation  on  March 
4th  with  Mr.  Camusi  concerning  that  same  subject 
matter,  did  you? 

A.  I  am  not  sure  whether  I  discussed  the  same 
subject  matter  with  Mr.  Camusi  or  not.  My  time 
slip  merely  says  that  I — there  were  telephone  calls 
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to  Mr.  Camusi  and  to  Mr. — ^yes,  to  Mr.  Camusi  and 
to  Mr.  Enright  re  these  matters.  I  believe  that  one 
of  the  matters  must  have  been  this 

Q.     Post  bills,  February  bills?  [11] 

A.  Yes,  February  services — bill  didn't  come  in 
till  March  1  or  after. 

Q.  That's  right,  and  what  did  Mr.  Camusi  tell 
you  on  March  4th  on  that  subject  matter? 

A.     I  can't  remember. 

Q.    What  did  I  tell  you  on  that  subject  matter? 

A.  It  seems  to  me  that  you  expressed  the  opinion 
either  then  or  at  the  time  I  talked  with  you  on 
March  1st  that  you  felt  the  bills  should  not  be 
paid. 

Q.  Yes,  and  Mr.  Camusi,  didn't  he  tell  you  in 
his  conversation  of  March  4th  or  after  February 
26th  conversations  as  related  to  your  time  sheets 
that  they  would  not  pay  those  bills? 

A.  Yes,  you  refresh  my  recollection.  Mr.  Camusi 
told  me  either  in  substance  or  in  effect  some  time 
during  those  early  days  in  March  that  he  or  his 
client  didn't  desire  to  pay  those  bills.  In  fact,  I 
think  Mrs.  Hallberg  told  me  that  Mr.  Udall  would 
not  pay  the  bills,  something  to  that  effect. 

Mrs.  Hallberg:    Wanted  us  to  do  it. 

The  AVitness:  And  wanted  Mr.  and  Mrs.,  or  Mr. 
Hallberg  to  do  it. 

Mr.  Enright:  Do  you  have  any  objection,  Mr. 
Whyte,  to  my  finding  out  about  this  conversation  at 
this  time  from  Miss  Cosgrove? 

Mr.  Whyte :    None  whatever.  [12] 
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Mr.  Enright:  Do  you  recollect  when,  or  what, 
Mr.  Udall  said  on  that  subject,  Miss  Cosgrove,  or 
Mrs.  Hallberg? 

Mrs.  Hallberg:  Yes,  Mrs.  Hallberg  or  Miss  Cos- 
grove. 

Mr.  Enright:    Yes. 

Mrs.  Hallberg:  On  March  1st  when  he  came  into 
the  office,  he  wanted  us  to  pay  all  the  bills  because 
they  were  our  concern. 

Mr.  Enright:     That  is,  Mr.  Udall  told  you  that? 

Mrs.  Hallberg:  Yes,  and  there  were  one  or  two 
things  that  we  had  a  question  on  that  weren't  quite 
satisfactory,  and  he  wanted  us  to  write  checks  and 
hold  them  on  those. 

Mr.  Enright:  And  did  he  say  anything  about 
having  picked  up  the  money  for  the  week  end? 

Mrs.  Hallberg:  Yes,  he  expressed  the  reason, 
which  has  validity 

Mr.  Enright:    Well,  I  am  not  concerned 


Mrs.  Hallberg:    inasmuch  as  it  is  on  a  cash 

basis,  and  of  course  if  the  rent  was  paid  on  a  Sun- 
day and  applied  to  March,  he  thought  they  ought 
to  pick  up  the  money. 

Mr.  Enright:  Now,  would  you  tell  me  your  best 
recollection  of  what  he  said  to  you*? 

Mrs.  Hallberg:    That  was  exactly  what  he  said. 

Mr.  Enright:    He  told  you  that  it  had  validity? 

Mrs.  Hallberg:    No.  That  was  my  comment.  [13] 

Mr.  Enright:  That's  what  I  meant,  Mrs.  Hall- 
berg. I  merely  want 

Mrs.  Hallberg:    He  said — he  used  the  expression 
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that  after  all,  the  buildings  were  carried  on  a  cash 

basis,  and  because  the  rents  at  any  one  day  did  not 

apply  to  any  one  period,  he  felt  that  they  should 

pick  up  those  rents,   and  he  had  so  directed  the 

managers. 

Mr.  Whyte:    By  ''those  rents"  you  meant  what, 
Mrs.  HallbergI 

Mrs.  Hallberg:    What  had  been  picked  up  over 
the  week  end. 

Mr.  Whyte :    For  February  26,  27  and  28  ? 

Mrs.  Hallberg:    Yes. 

Mr.  Enright:     Now,  continuing,  Mr.  Whyte 

Mr.  Whyte:     Off  the  record. 

(A  discussion  was  had  off  the  record.) 

Mr.  Enright:     She  would  testify  the  same  if  she 
were  under  oath,  I  am  sure. 

Mrs.  Hallberg:    Yes. 

Mr.  Enrigtht:     Q.     Now,  Mr.  Whyte,  your  next 
entry  as  to  telephone  calls  apparently  is  March  9? 

A.     No.  I  made  a  telephone  call  to  Mrs.  Findei- 
sen  on  the  5th  of  March. 

Q.     That^s  correct,  my  error.  Yes,  it  is,  to  Miss 
Findeisen  on  March  5th. 

A.     That's  right.    [14] 

Q.    And  your  next,  after  March  5th  phone  call 
to  Miss  Findeisen,  is  March  9  to  Mr.  Camusi? 

A.     Speaking  only  of  phone  calls  now? 

Q.    Yes,  that's  right,  sir. 

A.    Yes,  on  March  9  I  made  a  call  to  Mr.  Ca- 
musi  regarding  the  closing  of  the  Receiver's  Ac- 
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counts  and  the  payment  of  bills  rendered  during 

the  first  part  of  March. 

Q.  Now,  you  had  a  conference  on  March  7.  Does 
your  time  sheet  show  the  March  7  conference,  by 
the  way?  I  don't 

A.  Yes,  I  had  a  conference  with  Mr.  and  Mrs. 
Hallberg  at  their  home  in  Corona  Del  Mar  on  the 
evening  of  March  7,  which  was  a  Sunday,  regarding 
the  problems  incident  to  final  accounting  and  prep- 
aration of  schedules. 

Q.  Is  that  the  day  on  which  you  phoned  Judge 
Tolin? 

A.  Yes.  We  had  returned  from  dinner  at  the 
nearby  Country  Club.  We  began  discussing  these 
matters.  Among  others  we  discussed  the  subject  of 
paying  bills  which  did  not  come  in  until  after  the 
first  of  March  covering  services  rendered  or  ma- 
terials furnished  during  February.  Mr.  Hallberg 
then  called  Judge  Tolin  and  spoke  with  the  Judge 
about  several  matters. 

He  then  handed  the  phone  to  me,  and  I  discussed 
the  subject  with  the  Judge,  who  instructed  me  to 
have  those  bills  paid  by  Mr.  Hallberg.  In  fact,  if 
I  recall  correctly,  Judge  Tolin,  I  think,  made  the 
same  instruction  [15]  to  Mr.  Hallberg.  All  I  could 
hear  were  Mr.  Hallberg 's  replies  to  the  Judge,  but 
it  seems  to  me  they  were  discussing  the  same  sub- 
ject; and  then  I  came  on  the  phone  for  more  spe- 
cific instructions. 

Q.    Well,  you  heard  Mr.  Hallberg  on  the  phone 
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at  this  residence  and  you  heard  him  mention  the 

subject  matter  of  paying  these  bills? 

A.  I  think  he  did.  Yes,  I  think  he  did  mention 
that  subject  matter. 

Q.  Do  you  recollect  what  else  he  said,  if  any- 
thing; that  is,  Mr.  Hallberg? 

A.     I  can't  recall. 

Q.  Now,  you  in  turn  talked  to  Judge  Tolin  at 
that  time?  A.    I  did. 

Q.  Did  you  tell  him  that  Mr.  Camusi  and  I  had 
talked  to  you  concerning  this  subject  matter  and 
advise  the  court  or  the  Judge  that  there  was  a  dis- 
pute between  us  ? 

A.  I  believe  I  did.  Yes,  I  think  I  told  the  Judge 
that  Mr.  Enright  had  objected  to  their  payment; 
that  Mr.  Camusi  was  amenable  to  the  payment,  or 
that  he  w^anted  them  to  be  paid  by  us. 

Q.  Well,  did  you  use  the  word  "amenable" 
or 

A.  I — I  can't  remember  what  word  I  used,  Mr. 
Enright,  but  the  substance  of  what  I  said  was  that, 
as  my  best  recollection  brings  it  back  to  me,  that 
you  [16]  didn't  wish  the  receiver  to  make  the  pay- 
ments, and  that  Mr.  Camusi  either  did  or  was  agree- 
able to  it. 

Q.  And  did  you  tell  him  also  that  Mr.  Udall 
had  requested  Mrs.  Hallberg  to  pay  them? 

A.     I  don't  believe  I  mentioned  Mr.  Udall. 

Q.  Now  did  you  advise  the  court  that  these  bills 
did  not  pertain  to  the  employees'  checks;  it  was 
only  pertaining  to   various  vendors  of  materials, 
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utilities,  and  things  of  that  nature  as  shown  on  Ex- 
hibit C? 

A.  I  didn't — I  had  no  idea  as  to  the  detail  of  the 
bills.  I — what  they  were,  specific  items  had  been 
rendered  or  services  performed,  I  didn't  discuss. 

Q.    You  didn't  know,  is  that  the 

A.  I  don't  know;  I  don't  think  I  knew.  I  knew 
that  they  covered,  or  Mr.  Hallberg  had  reported 
that  they  covered  services  rendered  or  materials 
delivered  during  the  month  of  Februaiy  for  which 
no  billing  had  been  received  until  on  or  after  the 
1st  of  March.  [17] 

Q.  Did  you  realize  or  know  that  there  was  about 
$6,G00  involved  in  that  transaction? 

A.     In  what  transaction? 

Q.  In  the  payment  of  these  bills  after  March  7, 
1954.  [18] 

A.  Before  I  answer,  may  I  check  my  time  slips 
here  to  see  whether  I  had  notified  you  ? 

What  was  the  last  question.  Miss  Reporter? 

(The  pending  question  was  read  by  the  re- 
porter.) 

The  Witness:  I  note  from  my  March  10  time 
slip  that  I  conferred  with  Mrs.  Hallberg  and  Mrs. 
Findeisen,  the  bookkeeper,  at  the  Oliver  Cromwell 
regarding  the  Receiver's  Final  Report  to  the  Court 
and  the  makeup  of  the  schedules  to  be  attached 
thereto.  I  had  no  idea  of  the  amount  involved,  be- 
cause this  Schedule  C  which  reflects  disbursements 
made  by  the  receiver  as  directed  by  the  court  cov- 
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ering  liabilities  incurred  prior  to  February  28, 
1954,  but  not  prepared  until  after  that  date,  was 
not  ready  at  the  time  I  discussed  the  matter  with 
Mrs.  Hallberg  and  Mrs.  Findeisen  on  March  10. 

Mr.  Enright:  Q.  And  you  further  conferred 
with  Mr.  Hallberg  on  March  13,  going  over  the  re- 
port and  the  schedule,  didn't  you?  A.    No. 

Q.  I  am  taking  that  from  your  petition  on  page 
13,  line  10.  On  March  13  you  have  listed  there  as  a 
service  being  rendered  going  over  the  report  and 
schedules.  I  assume  it  to  be  of  the  receiver. 

A.  Just  a  moment.  No,  both  my  petition  and  my 
time  sheet  for  March  13  state  ''Going  over  draft 
of  his  report  and  schedules  to  be  attached  thereto 
with  the  [19]   receiver." 

Q.  That's  what  was  my  question,  went  over  them 
with  the  receiver,  Mr.  Hallberg.  A.    Yes. 

0.     On  March  13.  A.     That's  right. 

Q.  Then  the  next  date  you  rendered  services  was 
March  15  concerning  the  subject  matter  of  petition 
for  fees.  You  had  a  conference  with  Judge  Tolin? 

A.    I  did. 

Q.    And  the  next  day 

A.  May  I  amplify  my  answer  ?  On  March  13  Mr. 
Hallberg  came  to  my  office,  and  we  went  over  a  yel- 
low draft  of  his  final  report  and  schedules,  which 
was  thereafter  prepared  in  final  form  and  mailed 
to  him  for  signature. 

Q.    Yes. 

A.  Now,  on  March  15,  what  was  your  question, 
sir? 
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Q.  Your  next  rendition  of  services  is  on  March 
15  when  you  had  a  conference  with  Judge  Tolin? 

A.    I  did. 

Q.    And  that  is  concerning  fees?  A.    Yes. 

Q.    Who  was  present? 

A.     I  was  the  only  person  present. 

Q.    What  was  said?  [20] 

A.  To  the  best  of  my  recollection,  I  asked  Judge 
Tolin  whether  or  not  he  desired  that  I  name  any 
specific  amount  in  my  petition  for  fees.  That  ques- 
tion was  prompted  by  the  fact  that  Judge  Tolin  had 
instructed  the  receiver  not  to  name  a  specific  amount 
in  his  petition  for  fees. 

Q.  When  was  that  instruction  given  to  Mr. 
Hallbero;,  if  you  know?  A.     I  do  not  know. 

Q.    When  were  you  advised  of  it? 

A.  That  I  don't  know  either.  I  know  that  Mr. 
Hallberg  so  advised  me  at  one  time. 

Q.  Now  the  next  day  you  rendered  services  was 
on  March  17.  You  phoned  Mr.  Camusi  concerning 
closing  the  receiver's  books?  A.    I  did,   sir. 

Q.  At  no  time  did  you  inform  me  or  Mr.  Rich- 
man  of  the  direction  given  by  the  court  as  you  state 
on  March  7,  Sunday  evening,  1954,  is  that  correct? 

A.  Not  that  I  can  recall.  By  that,  you  mean  at 
no  time  prior  to  the  filing  of  my — of  the  receiver's 
first  and  final  report  and  petition  for  fees  with  the 
court  and  the  mailing  of  a  copy  thereof  to  you? 

Q.  Was  there  an3^thing  else  said  by  Judge  Tolin 
concerning  the  subject  matter  of  fees,  either  by  him 
or  by  yourself  on  March  15?  [21] 
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A.    Yes. 

Q.    How  long  did  the  conference  last? 

A.  It  was  a  very  short  conference,  because  Judge 
Tolin  was  about  to  take  the  bench. 

Q.    What  is  ''very  short"? 

A.  Well,  I'm  sure  it  didn't  last — I  had  another 
matter  before  Judge  Tolin  at  the  time  concerning 
the  Inglewood  Federal  Savings  and  Loan  Associa- 
tion. To  the  best  of  my  recollection,  that  was  the 
principal  matter  which  I  discussed  with  him. 

Q.  What  is  "very  short"  was  the  question,  Mr. 
Whyte? 

A.  Whatever  conversations  I  had  with  the  Judge 
regarding  my  petition  for  fees  were  less — were  five 
minutes  or  less,  to  the  best  of  my  recollection. 

Q.  And  all  you  recollect  that  was  said  in  that 
five  minutes  or  less  is  that  you  asked  him  whether 
or  not  you  should  specify  an  amount? 

A.    And  his  reply. 

Q.    And  his  reply?  A.    Yes. 

Q.     And 

A.  His  reply  was  that — my  recollection  is  re- 
freshed a  bit  by  your  question — his  reply  was  that 
something  to  the  effect  that — strike  that. 

I  recall  that  the  question  of  extraordinary  serv- 
ices was  discussed.  Judge  Tolin  said  something  to 
[22]  the  effect  that  the  defense  of  the  receiver  on 
the  criminal  citation  issued  by  the  Air  Pollution 
Control  District  and  that  Municipal  Court  action 
which  was  brought  as  a  result  thereof  was  in  the 
nature   of  an  extraordinary  service. 
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Q.  You  had  explained  that  to  him,  had  you,  that 
subject  matter  which  resulted  in  his  statement? 

A.  Yes.  In  fact,  at  the  time  I  first  learned  of 
the  criminal  citation  on  or  about  February — on  or 
about  January  29,  I  believe  that  I  telephoned  Judge 
Tolin  and  discussed  the  matter. 

Q.  The  Smog  Control  and  the  Air  Pollution 
matter  and  the  contracts  pertaining  to  it  were  con- 
sidered by  you  during  the  period  about  December 
23  of  1953 A.    Yes,  the  day  before 

Q.  Wait  until  I  finish  now,  because  I  want  to 
leave  it  open;  I  don't  want  to  pinpoint  the  date — 
and  the  end  of  December,  that  last  week  in  De- 
cember of  1953,  that  subject  matter  of  the  Air  Pol- 
lution contracts — well,  specifically,  if  you  want  to 
look  it  up,  December  28,  1953,  page  5,  line  24  of 
your  petition. 

A.  My  December  24  time  sheet  reflects  a  con- 
ference I  had  with  Mr.  Hallberg  at  the  Oliver 
Cromwell  the  day  before  Christmas  in  the  afternoon 
which  lasted  for  about — ^my  trip  out  and  back  and 
conference  lasted  for  two  and  four-tenths  hours. 

Q.     That  is  in  the  afternoon  you  know? 

A.  It  was  after  lunch.  Yes,  I  had  luncheon  at 
the  University  Club  that  day  and  played  dominoes 
with  some  of  my  old  friends  from  O'Melveny  & 
Myers.  Mr.  Hallberg  asked  me  to  examine  the  files 
with  reference  to  Mr.  Richman's  contracts  to  pur- 
chase incinerator  equipment  for  the  Canterbury 
and  the  Oliver  Cromwell.  I  took  the  files  mth  me 
on  that  day. 
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Q.  And  you  returned  them  to  Mr.  Hallberg  sev- 
eral days  later? 

A.     I  did.  I  wrote  a  letter. 

Q.  That  would  be  about  December  29  that 
you 

A.  I  wrote  a  letter  dated  December  30,  1953, 
to  Mr.  Hallberg. 

Mr.  Enright:    December  what  did  he  say? 

The  Witness:  December  30,  returning  the  files 
covering  the  installation  of  incinerator  equipment 
at  both  the  Canterbury  and  the  Oliver  Cromwell 
apartment  buildings. 

Mr.  Enright:  Q.  What  did  you  advise  him 
orally  or  in  writing  on  that  subject  matter? 

A.  I  advised  Mr.  Hallberg  orally,  I  believe,  that 
having  examined  the  files,  it  was  my  opinion  that 
those  were  binding  contracts,  but  that  he  had  no 
obligation  to  pay  the  balance  of  the  purchase  price 
until  after  the  equipment  had  been  installed  and 
approved  by  the  Air  Pollution  Control  District, 
at  which  time  he  became — would  become  liable  for 
payment  of  the  balance  of  the  [24]  purchase  price 
which  amounted  to  90  per  cent  of  the  original 
price. 

Q.  Did  you  inform  him  in  any  manner  as  to  the 
time  of  performance  or  as  to  the  subject  matter — 
well,  as  to  time  of  performance? 

A.  By  "time  of  performance, ''  you  mean  the 
time  when  the  installation  should  be  made? 

Q.    Yes. 

A.     I  didn't  discuss  that  question  with  him. 
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Q.  Did  you  inform  him  or  advise  him  in  any  re- 
spect concerning  the  subject  matter  of  this  elimina- 
;tion  of  smog  was  a  subject  for  criminal  prosecution 
and  ordered  by  the  Los  Angeles  District  Pollution 
Board?  A.     I  did  not. 

Q.  Did  you  realize  that  there  was  such  a  prob- 
lem ;  that  is,  elimination  of  smog  from  these  partic- 
ular apartment  houses  at  that  time? 

A.  I  don't  recall  that  I  knew  anything  particular 
about  the  smoke  condition  at  the  apartments.  I 
knew  only  that  this — these  contracts  had  been 
signed  and  that  the  installation  was  to  be  made. 

Q.  And  that  the  payment  under  the  contract 
was  conditioned  upon  the  Air  Pollution  Board  pass- 
ing the  installation;  you  saw  that  in  the  contract, 
didn't  you?  A.     I  did. 

Q.  And  you  knew  then,  didn't  you,  that  the  Air 
[25]  Pollution  Board  was  going  to  make  a  check, 
a  test,  investigation  of  the  installation,  didn't  you? 

A.     I  did. 

Q.  Did  you  know  that  it  would  be  a  violation  if 
that  installation  wasn't  installed? 

A,     I  suppose  I  did. 

Q.     Did  you  advise  Mr.  Hallberg? 

A.  I  didn't  discuss  the  question  of  installation 
with  Mr.  Hallberg.  I  so  testified. 

Q.  That  I  appreciate,  but  you  haven't  so  testi- 
fied imtil  now  that  you  didn't  advise  Mr.  Hallberg 
concerning  the  penal  aspects  of  not  performing  that 
contract. 

A.     I  did  not  mention  such  aspects. 
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Q.  No.  Now,  did  you  know  that  during  January 
that  the  performance  of  that  contract  was  being 
held  up? 

A.  I  had  no  knowledge  whatever  that  the  per- 
formance of  that  contract  was  being  held  up.  I 

Q.  Mr.  Hallberg  never  asked  your  advice  on  that 
subject  matter  at  all,  did  he? 

A.  I  have  neither  no  knowledge  now,  nor  have 
I  any  reason  to  believe  that  it  was  being  held  up. 
*****  [26] 

Q.     Have  you  your  time  sheets  there,  Mr.  Whyte? 

A.     I  have. 

Q.    May  I  examine  them  again? 

(The   documents   were   handed   to   Mr.    En- 
right.) 

Mr.  Enright:  Now,  it  was  your  practice,  wasn't 
it,  Mr.  Whyte,  to  make  a  notation  as  to  the  amount 
of  time  expended  during  a  particular  day 

The  Witness:     It  was. 

Mr.,  Enright:    Q.     by  tenths  of  an  hour? 

A.    As  nearly  as  I  can  figure  it. 

Q.  Yes.  So  if  we  were  to  read  off  the  time  spe- 
cifications on  each  of  these  time  sheets,  we  would 
find  the  amount  of  time  expended  on  the  particular 
day,  is  that  right?  A.     That  is  correct. 

Q.  Well,  then,  I  would  like  to  read  into  the  rec- 
ord here  the  time  expended  on  the  respective  days, 
and  I  will  ask  you  to  check  with  me  the  time  so 
that  when  I  am  through  we  can  then  have  a  full 
record  of  it.  A.    Very  well. 
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Q.  Now,  commencing  on  November  30  there  was 
2.1  hours. 

A.  If  it  will  be  helpful  to  you,  the  green  colored 
slips  are  my  slips,  and  the  yellow  colored  slips  are 
my  partner,  Mr.  Fitzpatrick's  time  slips. 

Q.  Yes.  All  right,  so  the  first  one  being  a  green, 
there  appear  the  figures  2.1,  meaning  two  and  one- 
tenth A.     One-tenth.   [34] 

Q.    one-tenth  hours.  December  1st,  six  hours. 

A.     Six  hours. 

Q.     December  2nd,  2.3  hours.  December 

A.  2.3  hours  of  my  time,  and  one  and  a  half 
hours  of  Mr.  Fitzpatrick's  time. 

Q.     That's  on  December  2nd?  A.     Right. 

Q.  December  3rd,  six  hours  of  your  time.  De- 
cember 4th,  seven-tenths  of  an  hour  of  Mr.  Fitz- 
patrick's time.  December  7th,  eight-tenths  of  an 
hour  of  your  time.  December  10,  three-tenths  of 
an  hour  of  your  time.  December  12,  three-tenths 
of  an  hour.  December  16,  four-tenths  of  an  hour. 
December  17,  two-tenths  of  an  hour.  December  18, 
3.9  of  an  hour?  A.     Right. 

Q.  December  21,  three-tenths  of  an  hour.  De- 
cember 22,  six-tenths  of  an  hour.  December  23,  one 
hour.  December  24,  2.4  of  an  hour? 

A.    Right. 

Q.  December  28,  four-tenths  of  an  hour.  De- 
cember 27,  three-tenths  of  an  hour.  December  29, 
one  hour. 

January  4th,  1.9  hours.  January  5th,  seven- tenths 
of  an  hour.  January  8th,  nine-tenths  of  an  hour. 
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January  9,  four-tenths  of  an  hour.  January  11,  one- 
tenth  of  an  hour.  January  15,  3.4  hours? 

A.    Right.   [35] 

Q.  January  19,  1.1  hours.  January  25,  5.6  hours. 
January  26,  1.3  hours.  January  26,  two-tenths  of 
an  hour.  January  27,  two-tenths  of  an  hour.  Janu- 
ar}^  28,  2.2  of  an  hour.  January  29,  three  hours? 

A.     That's  true. 

Q.  Those  are  all  correct  through  January,  my 
reading  of  the  number  of  hours? 

A.     So  far  as  I  have  observed  they  are. 

Q.  Yes.  Yes.  December  1st  is  2.6  hours.  De- 
cember 2nd 

A.     This  is  February  1st,  Mr.  Enright. 

Q.  Thank  you,  you  are  entirely  correct.  Febru- 
ary 2,  is  2.7  hours.  February  3,  is  2.3  hours.  Feb- 
ruary 4th  is  1.1  hours.  February  5  is  five-tenths 
hours.  February  6  is  two-tenths  hours.  Februaiy  8 
is  four-tenths  hours.  February  9  is  1.2  hours.  Feb- 
ruary 10  is  five-tenths  hours.  February  12  is  four- 
tenths  hours.  February  13  is  three-tenths  hours. 
February  15  is  2.2  hours.  February  16  is  1.7  hours. 
February  17  is  2.4  hours.  February  18  is  three- 
tenths  hours.  February  25,  five-tenths  hours.  Feb- 
ruaiy 27,  five-tenths  hours.  February  26,  one  hour. 

Those  are  correct  through  February  as  I  read 
them?  A.     So  far  as  I  can  see. 

Q.  Yes.  March  1st,  3.4  hours.  March  2,  2.1  hours. 
March  4,  four-tenths  hours.  March  5,  one-tenth 
hour.  [36]  March  7,  nine-tenths  hour.  March  8,  1.1 
hour.  March  9,  seven-tenths  hour.  March  10,   3.1 
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hours.  March  11,  seven-tenths  hour.  March  12,  four- 
tenths  hour.  March  13,  one  hour.  March  15,  2.3 
hours.  March  17,  2.5  hours.  March  18,  1.8  hours. 
March  24  is  1.3  hours.  March  25  is  six  tenths  hour. 

April  2,  three-tenths  hour.  April  7,  four  tenths 
hour.  April  8,  two-tenths  hour.  April  10,  nine-tenths 
hour.  April  12,  2.4  hours.  April  21,  six- tenths  hour. 

That  is  the  time  reflected  upon  your  time  sheet? 

A.  That  doesn't  include  at  least  one  and  pos- 
sibly two  time  slips  since  April  21  nor  does  it  in- 
clude one-tenth  hour  expended  on  April  16  and  two- 
tenths  hour  on  April  19.  For  example,  it  doesn't  in- 
clude the  time  spent  in  deposition  here  last  Thurs- 
day, which  was  April  22,  was  if? 

Q.  April  22,  and  today,  April  24.  Yes.  That's 
correct.  And  you  are  asking  to  be  paid  $3,000  plus 
extraordinary  fees  for  the  smog  matter? 

A.  To  the  extent  that  the  court  determines  that 
I  should  be  paid. 

Q.  No,  but  you  are  asking  to  be  paid  $3,000  plus 
extraordinary  fees,  aren't  you,  Mr.  Whyte? 

A.  Right.  That  is  what  my  petition  asks  for,  Mr. 
Enright. 

Q.  Yes,  and  that's  the  amount  you  are  asking 
for? 

A.  That  is  correct.  And  I  expect  to  ask  for  ad- 
ditional compensation  for  the  time  I  have  devoted 
and  will  devote  to  this  matter  since  I  filed  my  peti- 
tion for  fees  on  March  18. 

Q.  And  that  would  be  at  a  rate  exceeding  $30 
an  hour?  [37] 
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A.  I  think  you  will  find — I  will  let  the  figures 
speak  for  themselves. 

Q.  Well,  your  petition  shows  90  plus  hours,  and 
you  want  some  $3,000  ordinary  fees  for  those  90 
hours  that  are  shown  on  your  petition? 

A.  My  petition  shows  91  hours  up  to  and  in- 
cluding, I  believe,  March  17  or  18. 

Q.  Now,  I  note  here  on  December  1st  you  spent 
six  hours,  and  among  other  things  you  accompanied 
Mr.  Hallberg  to  Union  Bank  and  Trust  Company 
where  ''we  conferred  with  Mr.  Lipman,  execu- 
tion"  

A.  "Executive  Vice  -  president  and  others  re 
Richman  trust." 

Q.    Will  you  read  on  the  rest  of  it? 

A.  "We  opened  a  new  account  in  the  name  of 
Roy  E.  Hallberg  as  receiver  of  the  former  Richman 
trust.  Hallberg  also  signed  an  authorization  to 
charge  checks  written  by  Mrs.  Tidwell  or  Richman 
dated  on  or  before  November  30,  1953,  to  the  new 
accomit." 

Q.     Go  ahead. 

A.  "We  then  visited  the  La  Loma  apartments 
where  we  spoke  to  Miss  Schumacher,  the  manager, 
exhibited  to  her  order  appointing  Hallberg  as  re- 
ceiver and  collected  certain  rents  totaling  $787.50. 
Also  visited  Fountain  Manor  apartment  hotel, 
spoke  to  Mrs.  Lipphardt,  exhibited  order  appoint- 
ing receiver,  and  generally  explained  situation.  [38] 
She  said  she  would  turn  over  rents  after  order 
served  on  Richman  and  he  had  authorized  her  to 
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release  funds  to  Hallberg.  Same  at  Canterbury 
apartment  hotel.  Spoke  to  Mrs.  Polly  Gregg  there. 
Western  Arms  apartment  hotel,  spoke  to  Mrs. 
Maude  Kennedy.  Drove  22  miles  in  my  car  seeing 
said  apartment  managers." 

Q.  You  were  rendering  legal  services,  were  you, 
when  you  were  going  with  the  receiver  to  instruct 
the  managers  to  turn  money  over  to  him? 

Mr.  Whyte:  I  will  object  to  the  question  as  ar- 
gumentative, calling  for  the  conclusion  of  the  wit- 
ness, and  let  the  facts  speak  for  themselves.  Re- 
fuse to  answer  it  on  those  grounds. 

Mr.  Enright:  Q.  Did  you  do  anything  other 
than  is  noted  here  in  these  notations  you  have  just 
read  on  December  1st,  1953? 

A.  I  believe  I  have  already  stated  that  as  to  all 
of  my  time  slips  they  reflect  with  substantial  accu- 
racy most,  if  not  all,  of  the  things  which  I  did  on 
each  particular  day.  In  some  instances  there  may 
have  been  minor  omissions  that  I  failed  to  put  down 
on  my  time  slips. 

Q.  Do  you  recollect  any  minor  omissions  or 
things  that  you  failed  to  put  down  on  that  Decem- 
ber 1st  time  slip? 

A.  No,  I  don't  recall  anything  else.  Incident- 
ally 

Q.  You  knew,  of  course,  on  that  day  the  re- 
ceiver [39]  hadn't  qualified,  wasn't  duly  appointed 
receiver,  didn't  you,  at  the  very  time  you  picked — 
instructed  or  participated  in  the  taking  of  the  $787  ? 
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A.  I  think  I  knew  that  his  bond  had  not  been 
filed  with  the  court. 

Q.    Very  well. 

A.  And  if  I  may  explain  my  answer  further, 
please. 

Q.     Go  ahead. 

A.  These  time  slips  are  virtually  in  every  in- 
stance, made  out  at  the  close  of  the  day  upon  which 
the  services  are  rendered.  In  many  instances — in 
fact,  in  most  instances — I  keep  a  running  record 
during  the  course  of  the  day  as  I  perform  the  par- 
ticular service ;  I  note  it  on  the  slip.  Then  I  review 
all  of  the  matters  that  evening  and  make  certain 
that  my  slip  correctly  reflects  what  I  have  done 
during  the  course  of  the  day. 

Q.  But  you  did  do  these  acts  on  December  1st 
that  you  have  noted  on  your  time  slip? 

A.    I  did. 

Q.  Yes,  sir.  Now,  on  December  2nd  you  ex- 
pended 2.3  hours.  Will  you  read  your  notation 
therefor  so  that  it  will  be  accurate  from  the  read- 
ing of  your  own  handwriting? 

A.  ''Obtained  form  of  petition  for  appointment 
of  this  firm  as  attorneys  for  receiver  and  form  of 
order  thereon.  Dictating  draft  of  petition  and  order 
and  revising  same.  Conference  with  Hallberg  re  his 
bond.  Telephone  [40]  call  to  Camusi  for  informa- 
tion re  latest  developments.  Appearance  in  Judge 
Tolin's  chambers  and  presentation  of  receiver's  pe- 
tition for  authority  to  employ  counsel  and  order 
employing  same.  Order  signed  and  filed. 
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Q.  And  that  reflects  the  things  you  did  on  De- 
cember 2nd  as  best  you  can  now  recollect  them,  is 
that  right?  A.    It  does. 

Q.  Now,  on  December  2nd  Mr.  Fitzpatrick,  your 
partner — am  I  correct  so  far?  A.    Yes. 

Q.  That  he  is  your  partner?  He  expended  an 
hour  and  a  half  in  rendering  the  following  service, 
is  that  correct A.    Yes. 

Q.  as  noted  on  this  note,  this  being  type- 
written. Shall  we  read  it,  or  give  it  to  the  reporter 
to  have  her  copy  it?  A.    Be  glad  to  read  it. 

Q.    All  right,  you  read  it  then. 

A.  '^Hallberg  came  in  at  9:0Q  a.m.  re  his  bond 
as  receiver.  I  telephoned  Hecht  at  Fidelity  and  De- 
posit. He  said  that  he  had  been  asked  last  night 
by  Richman  to  put  up  a  supersedeas  bond  on  ap- 
peal, that  if  a  writ  of  supersedeas  were  issued,  we 
might  not  be  able  to  collect  the  premiiun  of  our 
bond  out  of  the  assets  of  the  receivership.  He 
therefore  wanted  to  wait  on  the  issuance  [41]  of 
the  bond  to  s(^e  if  a  supersedeas  were  issued.  I  re- 
ported this  to  Hallberg.  We  agreed  to  wait  one 
hour. 

"After  a  while,  Hallberg  suggested  that  he  talk 
to  Judge  Tolin's  secretary.  He  called  her,  but  got 
Judge  Tolin,  who  said  to  get  the  bond  in  right  away 
and  that  he  would  see  that  the  premium  was  paid 
out  of  the  receivership  assets.  I  phoned  Hecht  and 
told  him  that  if  he  weren't  able  to  issue  the  bond, 
we  would  get  it  elsewhere.  He  then  asked  if  it  was 
O.K.  for  him  to  telephone  Judge  Tolin.  I  said  yes. 
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He  called  back  in  a  few  minutes  and  said  he  would 
issue  the  bond.  I  gave  him  the  title  of  the  court  and 
cause  and  Hallberg  went  over  to  his  office  to  get 
the  bond.  Whyte  came  in  and  I  reported  to  him 
what  had  happened." 

Q.  Now,  on  December  18,  you  expended  3.9 
hours.  Would  you  read  your  notes  as  to  what  your 
service  consisted  of  on  that  day? 

A.  ''Telephone  calls  to  and  from  Mr.  Harrison 
to  obtain  facts  necessary  to  preparation  of  petition 
for  authority  to  pay  Christmas  bonuses.  Prepara- 
tion and  verification  of  said  petition.  Telephone  call 
from  Camusi  asking  for  information  re  progress  of 
receivership.  Telephone  call  from  Hallberg  re  peti- 
tion. Clearing  with  Judge  Tolin's  secretary  re  when 
Judge  can  sign  order.  Presentation  of  petition 
and  order  to  Judge  Tolin  ex  parte  in  his  court- 
room. The  Judge  signed  order.  Left  word  for  [42] 
Harrison  to  issue  checks  in  payment  of  bonuses. 
Conference  with  Mrs.  Hallberg  re  factual  data 
needed  for  petition  to  renovate  the  individual  apart- 
ments as  they  become  vacant.  Telephone  call  from 
Harrison  re  manner  of  paying  Christmas  bonuses.'^ 

Q.  That  reflects  the  services  you  rendered  on 
that  day,  December  18,  does  it  not? 

A.     To  the  best  of  my  knowledge,  it  does. 

Q.  This  is  the  only  written  record  you  have  of 
the  services  rendered  that  day,  isn't  it? 

A.  It  is  the  only  written  record  I  have.  It  is  the 
original  written  record  from  which  the  petition 
was  prepared. 
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Q.  Now,  on  December  24  you  expended  2.4  hours. 
Would  you  read  your  notes  as  to  services  that  were 
rendered  on  that  day? 

A.  "Conference  with  Hallberg  at  Oliver  Crom- 
well re  proposed  petition  for  authority  to  renovate 
apartments,  transfer  of  fire  insurance  policies  to 
a  mutual  company,  report  to  be  filed  by  receiver, 
does  receiver  have  to  carry  out  Richman 's  contract 
to  purchase  incinerator  equipment,  bookkeeping 
problems,  and  other  matters." 

Q.  What  were  the  "other  matters"  that  you  can 
recollect  at  this  time  that  were  considered  by  you 
as  attorney  for  the  receiver  1 

A.     I  don't  recall.   [43] 

Q.  Have  you  any  memoranda  or  record  anyplace 
that  will  indicate  what  they  were? 

A.     I  do  not. 

Q.  Now,  the  incinerator  equipment  referred  to 
there  is  the  equipment  involved  in  the  Smog  Con- 
trol order  or  citation,  criminal  citation,  isn't  it! 

A.  It's  the  equipment  specified  in  the  contracts 
which  Mr.  Richman  made  with  Air  Pollution  Con- 
trol, Inc.,  covering  installation  of  certain  smog 
control  equipment  in  the  incinerators  at  the  Oliver 
Cromwell  and  the  Canterbury. 

Q.  On  December  24,  is  it  your  recollection  that 
the  file  was  then  given  to  you  by  Mr.  Hallberg  per- 
taining to  that  subject  matter  of  the  incinerators 
and  the  smog  control,  or  the  smog  control  contract? 

A.    Yes. 

Q.    Yes. 
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A.  I  took  the  files  with  me  in  my  brief  case 
when  I  left  Mr.  Hallberg's  office  at  the  Oliver 
Cromwell. 

Q.     Thereafter  you  read  the  file,  did  you 

A.    I 

Q.    and  you  noted  the  time  you  expended 

in  that  connection  on  your  time  sheets?  I  refer  you 

specifically  to  December  28,  being  your  next  time 

sheet,   reading  as  follows:  "Telephone   calls   from 

and    to    Harrison    re    construction    of    incinerator 

» 

equipment  for  Canterbury  and  [44]  Oliver  Crom- 
well. Also  re  handling  of  petition  for  authority  to 
renovate  apartments."  Is  that  correct,  you  did 

A.     On  December  the  27th,  the  preceding  day 

Q.  Well  now,  that  is  December  28th  that  I  just 
read  to  you.  A.     That  is  right. 

Q.  Now,  on  December  27,  the  next  notation  here, 
which  seems  to  be  out  of  order,  but  inadvertently, 
I  am  sure,  did  you  have  something  to  do  with  that 
subject  matter  of  the  contracts? 

A.  Yes.  My  time  slip  shows  examination  of  files 
with  reference  to  installation  of  incinerator  equip- 
ment for  Canterbury  and  Oliver  Cromwell  and  lia- 
bility of  receiver  to  carry  out  contracts  for  such 
installation. 

Q.  And  you  expended  three-tenths  of  an 
hour A.     I  did. 

Q.    on  that  subject  matter  at  that  time,  is 

that  right?  A.     That  is   right. 

Q.     Then  your  next  time  sheet,  we  having  read 
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already  the  December  28th  time  sheet,  is  December 

29.  Would  you  read  that  time  sheet? 

A.  Surely.  "Taking  petition  for  authority  to 
renovate  apartments  to  Judge  Tolin's  chambers. 
Telephone  call  to  Harrison  re  court  order  requir- 
ing receiver  to  [45]  permit  plaintiff's  appraisers 
to  visit  apartment  houses  and  plaintiff's  account- 
ants to  inspect  1953  books." 

Q.  Now,  did  you  have  a  conference  with  Judge 
Tolin  in  chambers  on  December  29  concerning  the 
subject  matter  of  that  petition? 

A.     I  may  have.  I  don't  recall. 

Q.  You  returned  the  Smog  Control  contracts  to 
Mr.  Hallberg  or  Mrs.  Hallberg  or  Mr.  Harrison  on 
the  date  shown  in  your  transmittal  letter  which  is, 
I  believe,  already  referred  to  in  the  deposition? 

A.    Yes. 

Q.  Would  you  read  your  notes  as  to  the  services 
rendered  on  January  4th  resulting  in  1.9  hours 
being  expended? 

A.  "Conference  with  Judge  Tolin  in  chambers 
re  contents  of  first  report  to  be  submitted  by  re- 
ceiver, petition  for  authority  to  renovate,  proposed 
petition  for  authority  to  inventory  assets  and  other 
matters.  Telephone  calls  from  Mrs.  Hallberg  and 
discussion  of  above  items.  Telephone  call  to  Harri- 
son re  objections,  if  any,  to  inventory  hereinafter 
mentioned.  Telephone  calls  to  Camusi  and  to  En- 
right  asking  if  they  would  agree  not  to  require  a 
detailed  inventory  of  every  item  of  furniture  and 
fixtures  in  the  five  apartment  houses  for  purposes 
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of  report  of  receiver.  They  both  agreed  it  was  un- 
necessary."  [46] 

Q.  Now,  on  January  15  you  expended  3.4  hours. 
Will  you  read  what  services  you  rendered  on  that 
day? 

A.  "Telephone  call  from  Lawrence  Martin  and 
also  from  Camusi  re  matters  to  be  considered  at 
hearing  this  afternoon  on  receiver's  petition  for 
authority  to  renovate  apartments.  Court  appear- 
ance re  hearing  on  said  petition.  Petition  was  grant- 
ed. Conference  with  Hallberg  in  preparation  for 
hearing  on  said  petition." 

Q.  On  January  19,  1953,  you  expended  1.1  hours 
in  rendering  the  following  services:  ''Preparing 
first  report  of  receiver  and  petition  for  instruc- 
tions. Telephone  call  to  Harrison  re  data  to  be  in- 
cluded in  said  report."  Is  that  correct? 

A.     That's  right. 

Q.     On  January  25 

A.  In  fact,  if  I  may  state  for  the  record,  Mr. 
Enright,  I  think  the  allegations  of  the  petition 
which  I  have  filed  as  to  the  nature  of  the  services 
performed  on  the  various  days  are  substantially  in 
conformity  with  the  notations  on  the  time  slips,  so 
that 

Q.     That  I  am  aware  of. 

A.    1  think  this  is  unnecessary,  but  if  you 

wish  to  build  up  a  long  record  here,  I  suppose  that's 
your  privilege. 

Q.  What  you  failed  to  do,  Mr.  Whyte,  is  to 
specify  the  hours  on  the  respective  matters.  [47] 
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A.  You  already  have  noted  in  the  deposition  the 
num])er  of  hours  spent  on  each  day. 

Q.  Will  you  answer  this  question:  On  January 
25,  1953,  you  expended  5.6  hours  in  rendering  the 
following  services: 

A.     Shall  I  read  them? 

Q.    Yes,  if  you  will. 

A.  "Instructing  and  working  with  Harrison,  Hall- 
berg's  bookkeeper,  re  preparation  of  schedules  to 
be  attached  to  receiver's  first  report.  Dictating  draft 
of  receiver's  first  report  and  petition  for  instruc- 
tions. Preparing  notice  of  hearing  on  first  report 
of  receiver  and  petition  for  instructions." 

Q.  Now,  what  instructions  did  you  give  to  Har- 
rison on  January  25  concerning  Hallberg's  book- 
keeping or  the  books? 

A.  I  instructed  him  with  reference  to  the  prep- 
aration of  the  schedules  to  be  attached  to  the  re- 
ceiver's report. 

Q.  Do  you  recollect  what  you  told  him  during 
that  period  of  time  1 

A.  If  I  may  see  a  copy  of  your  local  District 
Court  rules,  I  think  perhaps  it  would  refresh  my 
recollection. 

Q.     Surely. 

(The  document  was  handed  to  the  witness.) 

Mr.  Enright:  Q.  You  might  just  tell  us  what 
section  you  instructed  him  concerning.  [48] 

A.  I  talked  to  him  with  reference  to  the  require- 
ments of  Rule  18,  Subdivision  (b)  of  the  local  rules 
for  the  Southern  District  of  California.  I  explained 
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to  him  that  Mr.  Hallberg's  report  should  contain  a 
brief  summary  of  the  operations  of  the  receiver,  an 
inventory  of  the  assets,  a  schedule  of  all  receipts 
and  disbursements,  and  a  list  of  all  known  cred- 
itors with  names,  addresses  and  amounts  of  claims, 
including  taxes  of  all  kinds,  conditional  sales  con- 
tracts, and  contingent  claims  known  or  which  it  is 
believed  possibly  exist. 

Mr.  Harrison  asked  me  a  great  many  questions 
about  the  preparation  of  schedules  which  would 
accurately  reflect  an  inventory  of  the  assets,  a 
schedule  of  all  receipts  and  disbursements,  and  a 
list  of  all  known  creditors  with  names,  addresses 
and  amounts  of  claims,  et  cetera. 

Q.    You  gave  him  a  copy  of  the  rule,  didn't  you? 

A.     No,  I  didn't  give  him  a  copy  of  the  rules. 

Q.  He  took  it  down  in  shorthand  when  you  read 
it  to  him,  is  that  right,  or  do  you  know? 

A.  I  don't  know  whether  he  took  it  down  in 
shorthand  or  not.  I  know  I  explained  the  require- 
ments of  the  rules  to  him,  and  he  had  a  number  of 
questions  as  to  the  mechanics  of  setting  up  the 
schedules,  what  should  be  shown  thereon. 

Q.  Now,  directing  your  attention  to  January  27, 
will  you  read  your  notations  on  that  day?  [49] 

A.  "Telephone  call  from  Harrison  re  problems 
involved  in  preparing  receiver's  first  report.  Also 
criminal  citation  for  alleged  violation  of  smog  regu- 
lations." 

Q.  After  returning  the  contract  pertaining  to 
the  incinerators  or  smog  contract,  this  is  the  first 
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knowledge  or  notice  you  had  of  a  criminal  citation 

on  that  subject  matter,  is  that  right? 

A.    It  is. 

Q.  That's  your  time  slip  for  January  27,  1953, 
isn't  it?  A.     That  is  correct. 

Q.    But  it  says  '53.  It  means  January  27,  1954? 

A.    It  should  be  '54. 

Q.  Yes.  You  may  change  it  now,  if  you  wish; 
whatever  you  desire. 

A.     (Marking  on  document.) 

Q.  Then  two  days  later,  on  January  29,  you 
phoned  Mr.  Richman,  didn't  you,  in  accordance 
with — or  read  the  January  29  notation  of  your 
services,  will  you,  reflecting  three  hours  expended? 

A.  "Telephone  call  from  Harrison  re  criminal 
citation  for  violation  of  smog  regulations.  Dictat- 
ing ex  parte  order  and  affidavit  extending  time  to 
file  receiver's  first  report  and  petition  for  instruc- 
tions. Telephone  call  from  Mrs.  Hallberg  re  efforts 
being  made  [50]  to  dismiss  criminal  citation  for 
violation  of  Smog  Control  Ordinances.  Procuring 
Judge  Tolin's  signature  on  abovementioned  order. 
Telephone  call  to  Mr.  Tow  in  office  of  Air  Pollution 
Control  District  re  citation  for  violation  of  Smog 
Ordinances.  Telephone  conversation  with  Judge  To- 
lin  re  receiver's  first  report.  Judge  decided  to  modi- 
fy Rule  18  (b)  and  postpone  filing  report  until 
March  20,  1954,  so  that  it  might  cover  a  full  three 
months  period.  Telephone  call  to  Harrison  re  delay 
in  filing  report — also  problem  of  tenant  who  hadn't 
paid  his  bill  but  had  left  some  of  his  clothes  in  the 
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apartment.  Conference  with  Hallberg  re  his  first 
report  and  other  matters  incident  to  receivership. 
Telephone  call  to  Camiisi  re  delay  in  filing  report. 

Q.    May  I  see  it? 

A.  Surely.  I  also  recollect,  although  no  mention 
of  it  is  made  on  the  time  slip,  that  I  telephoned 

Q.    Mr.  Richman? 

A.     you  or  Mr.  Richman  or  both  of  you. 

Q.  At  about  4:15  in  the  afternoon,  Friday,  Jan- 
uary 29,  and  left  the  message  with  Mr.  Richman 's 
secretary,  isn't  that  right? 

A.  I  think  that's  right.  I  couldn't  find  Mr.  Rich- 
man  in  his  office,  and  I  didn't  find  you  in  your  office. 

Q.     Now,  Mrs.  Hallberg [51] 

A.  Incidentally,  my  telephone  calls  to  you  and 
Mr.  Richman  were  with  regard  to  this  criminal 
citation,  because  Mr.  Richman  was  named  as  a  de- 
fendant in  the  citation. 

Q.  Yes,  charged  with  a  misdemeanor,  isn't  that 
right?  A.    Yes,  it  was  a  misdemeanor. 

Q.  Yes.  Now  you  have  the  notation  here:  ''Tele- 
phone call  from  Mrs.  Hallberg  re  efforts  being  made 
to  dismiss  criminal  citation  for  violation  of  smog 
control  order."  A.     ''Ordinances." 

Q.  "Ordinances."  Thank  you.  And  then  imme- 
diately following  that,  will  you  read  the  next  phrase 
here.  I  am  having  a  little  trouble  with  the  first 
word. 

A.  "Procuring  Judge  Tolin's  signature  on  above- 
mentioned  order."  That  refers  to  an  ex  parte  order 
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and  affidavit  extending  time  to  file  the  receiver's 

report  and  petition  for  instructions. 

Q.  Now,  going  back  to  this  portion  of  it  per- 
taining to  Mrs.  Hallberg's  efforts,  did  you  have  a 
conversation  with  her  concerning  her  efforts  to  dis- 
pose of  the  criminal  citation  for  violation  of  the 
smog 

A.     Apparently  did  from  my  notes. 

Q.     What  was  the  conversation? 

A.     I  don't  recall. 

Q.  On  February  1st  you  appeared  in  Depart- 
ment 30A  of  our  Los  Angeles  Municipal  Court? 

A.  "Re  arraignment  in  City  of  Los  Angeles  ver- 
sus Richman  and  McConnell." 

Q.  At  that  time  I  told  you  that  I  would  appear 
in  behalf  of  Mt.  Ricliinan  ond  also  offered  to  ap- 
pear for  Mrs.  McConnell,  didn't  I? 

A.  I  don't  recall  that  you  offered  to  appear  for 
Mrs.  McConnell.  I  know  I  was  appearing  on  her 
behalf  at  Mr.  Hallberg's  request  since  she  was  his 
agent  at  the  time. 

Q.  After  I  had  made  a  statement  to  the  court, 
then  you  requested  likewise  that  the  matter  be  con- 
tinued until  February  23,  is  that  right? 

A.  As  I  recall,  we  both  requested  that  the  mat- 
ter be  set  over  until  February  23  at  9:30  a.m. 

Q.  Your  request  came  after  my  request,  though, 
didn't  it? 

A.  I  belif^vc  I  extondod  you  the  courtesy  of  al- 
lowing you  to  address  the  court  first. 
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Q.  Yes.  You  expended  2.6  hours  on  that  matter, 
didn't  you,  on  that  day? 

A.     On  that  matter  alone,  of  course  not. 

Q.    All  right. 

A.  There  are  a  number  of  other  notations  shown 
on  the  slip  which  I  would  like  to  read,  if  I  may. 

Q.  You  have  once  read  them  into  the  record,  I 
think. 

A.     I  have  not  read  them  into  the  record. 

Q.  Well,  pardon  me,  you  have  not,  so  read  the 
whole  [53]  of  it  then  so  we  can 

A.  "Conference  with  Mr.  Tow  of  Air  Pollu- 
tion." 

Q.  No,  read  the  whole  of  it,  "February  1st."  If 
you  are  going  to  read  a  portion  of  it,  please  read 
the  whole. 

A.  Well,  I  have  already  read  the  first  part.  If 
you'd  like  me  to  read  it  again,  I  will. 

Q.     Yes,  thank  you. 

A.  ''Appearance  in  Department  30A,  Los  An- 
geles Municipal  Court  re  arraignment  in  City  of 
Los  Angeles  versus  Richman  and  McConnell.  Set 
over  until  February  23  at  9 :30  a.m.  Conference  with 
Mr.  Tow  of  Air  Pollution  Control  re  case.  Tele- 
phone call  to  Harrison  urging  him  to  see  that  Oxy 
Aire  gets  to  work  immediately  on  installation  of 
smog  control  equipment.  Telephone  call  from  Mrs. 
Hallberg  re  result  of  court  hearing.  Dictating  draft 
of  first  report  of  receiver  and  petition  for  instruc- 
tions and  revising  the  same." 
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Q.  Will  you  read  your  memorandum  of  the  serv- 
ices rendered  on  February  2  resulting  in  2.7  hours 
being  expended? 

A.  "Telephone  conversation  with  Harrison  re 
tax  returns  to  be  filed  by  receiver.  Examination  of 
defendants  moving  papers  re  new  trial.  Telephone 
call  to  and  call  from  Camusi  re  tax  problems  and 
necessity,  if  any,  for  moving  for  the  appointment 
of  a  permanent  receiver.  [54]  Telephone  call  to 
Harrison  requesting  names  of  known  creditors  and 
telephone  conversation  with  Mrs.  Hallberg  re  prob- 
ems  discussed  with  Camusi.  Telephone  call  from 
Mr.  Hallberg  re  tax  problems.  Conference  with 
Judge  Tolin  re  appointment  of  Hallberg  as  perma- 
nent receiver  and  re  associating  tax  counsel  for  tax 
problems." 

Q.  Now  on  February  3rd  you  next  rendered 
services  on  the  Smog  Control  matter  which  resulted 
in  the  following  memorandum  being  made,  and  I 
quote  it:  "Telephone  call  from  Mrs.  Hallberg  re 
tax  problems,  removal  of A.     Part. 

Q.    part  of  parapet  from   Canterbury  and 

Smog  Control  problems.  Conference  with  Mrs.  Hall- 
berg re  such  problems 

A.    as  Smog  Control,  advisability  of  selling 

Western  Arms  and  Fountain  Manor,  tax  returns, 
et  cetera." 

Q.     All  right. 

A.  Those  are  two  of  a  number  of  items  which 
appear  on  the  time  slip  for  that  day. 
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Q.  Well,  I  am  only  inquiring  about  the  Smog 
Control  matter. 

There  is  another  notation  here  "Telephone  con- 
versation with  Tow  of  Air  Pollution  Control  re 
conference  with  City  Attorney  and  inability  of 
Oxy  Aire  to  perform  their  contract  at  Canterbury. 
Telephone  call  to  Oxy  Aire  re  their  ability  to  in- 
stall equipment  promptly [55] 

A.     Promptly. 

Q.    at  Oliver  Cromwell  and  Canterbury." 

These  are  the  only  notations  pertaining  to  the 
Smog  Control  matters  as  of  that  day,  February 
3rd?  A.     I  believe  that  is  correct. 

Q.  There  was  a  total  of  2.3  hours  rendered, 
services  or  time   expended  that  day? 

A.     On  those  and  other  matters. 

Q.  On  those  and  other  matters.  On  February 
4th  you  had  a  telephone  conversation  with  myself, 
Mr.  Enright,  concerning  the  Smog  Control  prob- 
lem? A.    I  did. 

Q.    And  on  various  other  matters? 

A.     That's  true. 

Q.  And  the  total  for  your  time  of  February  4th 
was  1.1  hour? 

A.  That  is  true.  That  matter  that  you  mentioned 
and  other  matters  were  performed  on  that  day  as 
shown  on  the  time  slip. 

Q.  You  also  dictated  a  letter,  did  you,  to  the 
Air  Pollution  Control  District  re  progress  being 
made  towards  installation  of  incinerator  equip- 
ment? A.     I  did. 
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Q.  Have  you  got  that  letter?  I  haven't  seen 
that  yet,  Mr.  Whyte? 

A.  I  showed  it  to  you  on  two  occasions.  It  is  in 
[56]  my  files  and  you  may  see  it  again  if  you'd 
like. 

(The  document  was  handed  to  Mr.  Enright.) 

Mr.  Enright:     Q.     Thank  you. 

For  the  record,  I  will  read  the  letter  into  it.  It's 
addressed  to  Air  Pollution  Control  District,  5201 
South  Santa  Fe,  Vernon,  California.  February  4th, 
1954,  attention  Mr.  Tow. 
"Gentlemen: 

"Following  my  telephone  conversation  with  your 
Mr.  Tow  yesterday  afternoon  regarding  the  instal- 
lation of  Oxy  Aire 

Mr.  Whyte:     ''By  Oxy  Aire." 

Mr.  Enright :    by  Oxy  Aire  of  Smog  Control 

equipment  in  incinerators  located  at  the  Oliver 
Cromwell  apartment  hotel,  418  South  Normandie, 
Los  Angeles,  and  the  Canterbury  apartment  hotel, 
1746  North  Cherokee,  Hollywood,  I  discussed  the 
matter  over  the  telephone  with  Mr.  Manalis,  one 
of  the  officers  of  Oxy  Aire.  Mr.  Manalis  informed 
me  that  his  company  had  on  hand  sufficient  mate- 
rial to  install  such  incinerator  equipment,  includ- 
ing enough  metal  of  a  particular  heat  resistant  type 
which  is  in  a  somewhat  short  supply  throughout 
the  coimtry.  Mr.  Manalis  further  stated  that  his 
company  would  commence  the  work  of  installation 
at  the  Oliver  Cromwell  on  Monday  morning,  Feb- 
ruary 8,  and  at  the  Canterbury  a  few  days  later. 
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He  estimated  that  it  would  take  from  two  to  three 
weeks   to   complete   the   installation.    [57]    I   trust 
that  this  information  will  be  helpful  to  you. 
Yours  very  truly, 

John  Whyte." 

Mr.  Whyte:  "Attorney  for  Roy  E.  Hallberg,  re- 
ceiver of  the  assets  of  the  former  Richman  trust." 

Mr.  Enright :  Q.  Now,  to  summarize  your  serv- 
ices after  February  4th,  1954,  the  services  consisted 
solely  of  appearing  up  at  the  City  Attorney's  office, 
did  it  not,  at  a  conference  had  between  one  of  the 
City  Prosecutors,  yourself,  Mr.  Hallberg,  and  my- 
self? 

A.  You  are  speaking  now  of  my  services  only 
with  reference  to  the  Smog  Control  problem? 

Q.     Oh,  yes,  just  the   Smog  Control  problem. 

A.    And  after  which  date  did  you  mention? 

Q.  After  February  4th.  That's  the  date  of  the 
letter  there  which  we  just  read  into  the  record. 

A.     No,  they  did  not. 

Q.    What  else  did  you  do? 

A.  On  February  5th,  I  received  a  telephone  call 
from  Mr.  Camusi  advising  me  that  Mr.  Richman 
had  been  picked  up  on  a  bench  warrant.  I  remem- 
ber I  questioned  that.  I  told  Mr.  Camusi  that  he 
must  be  in  error,  that  the  criminal  matter  had  been 
continued  for  several  weeks,  but  Camusi  insisted 
that  that  information  had  been  given  to  him  by 
yourself,  either  to  him  or  to  Lawrence  Martin. 

I  told  him  I  thought  there  must  be  a  mistake, 
[58]   but  since  I  was  concerned  about  it,  I  tele- 


966       Frederick  I.  Richmaii,  Etc.,  et  ah,  vs. 

(Deposition  of  John  Whyte.) 

phoned  to  Mr.  Tow  of  Air  Pollution  Control  Dis- 
trict regarding  that  matter. 

Q.  Regarding  what  matter,  the  picking  up  of 
Mr.  Richman,  or  what*? 

A.  Yes,  regarding  whether  or  not  the  case  had 
— something  had  happened  to  the  lawsuit  that  it 
had  been  reactivated  without  my  knowledge. 

Q.  I  see.  Did  you  call  him  from  Mr.  Richman 
being  picked  up,  or  you  were  representing  the  re- 
ceiver then?  Your  problem  was  Mr.  Richman  being 
picked  up,  wasn't  it,  not 

A.     No.   I  was  concerned 

Q.    I  see. 

A.    for  fear  the   action  taken   against  Mr. 

Richman  would  lead  to  action  being  taken  against 
Mr.  Hallberg  or  his  agents;  that  they  might  be 
picked  up  on  a  bench  warrant. 

Q.  Well,  will  you  proceed  to  explain  what  other 
services  you  rendered  concerning  the  Smog  matter, 
other  than  this  telephone  call  from  Mr.  Camusi? 

A.  If  you  will  allow  me  to  look  at  my  sheets, 
I  will  tell  you. 

Q.     Proceed,  sir. 

A.  On  February  the  9th  I  attended  a  conference 
among  Messrs.  Tow,  Enright,  Hallberg,  and  myself 
in  the  office  of  Deputy  City  Attorney  Davis  re 
criminal  complaint  charging  violation  of  Health 
and  Safety  Code  on  account  of  [59]  smoke  from 
incinerator  at  Oliver  Cromwell.  Complaint  was  dis- 
missed. 

Q.     Then  there  was  1.2  hours  expended  that  day? 
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A.     That's  right. 

Q.  Any  other  services  on  the  Smog  matter  other 
than  the  telephone  call  from  Camusi? 

A.  Any  services  subsequent  now  to  February  9, 
is  that  your  question? 

Q.  Yes,  February  4th — I  won't  argue  the  point 
with  you.  The  record  will  speak  for  itself. 

A.  Well,  without  having  to  go  through  each  and 
all  of  the  rest  of  my  time  slips  from  February  9 
on,  let  me  say  that  I  don't  recall  of  any  further 
work  in  connection  with  the  Smog  Control  prob- 
lem, subject  to  being  corrected  by  the  allegations 
of  my  petition. 

Q.  Well,  the  fact  is  that  on  that  day  when  we 
were  in  the  City  Prosecutor's  office,  Mr.  Davis,  the 
City  Prosecutor,  told  you  after  you  had  signed  a 
stipulation  in  his  office  that  the  complaint,  criminal 
complaint,  would  be  dismissed,  isn't  that  right? 

A.    He  did. 

Q.     So  that  was  the  end  of  the  matter,  wasn't  it? 

A.  I  think  it  was,  as  I  say.  I  may  have  advised 
Mr.  Hallberg  later  with  reference  to  performance 
of  these  contracts  which  Mr.  Richman  had  entered 
into  with  Air  Pollution  Control  District.  I  am  not 
certain  of  it.  [60]  ***** 

Q.  You  commenced  private  practice,  or  prac- 
tice with  Mr.  Fitzpatrick  about  January  1st,  1953? 

A.  I  went  into  partnership  with  Mr.  Fitzpatrick 
on  January  1,  1953. 

Q.  Before  that  time  you  were  associated  with 
the  law  firm  O'Melveny  &  Myers? 
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A.  I  was,  for  a  period  of  almost  exactly  10 
years. 

Q.  And  before  becoming  associated  with  that 
firm,  what? 

A.  I  was  associated  with  the  firm  of  Schultheis 
&  Laybourne  from  approximately  March,  1940  until 
June  or  July  of  1941. 

Q.    Have  you  now  recited  all  of  your  associa- 
tions since  you  commenced  practicing  law  in  Cali- 
fornia? A.    I  have.  [62] 
***** 

[Endorsed] :    May  7,  1954. 
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111  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14702 

I.YDA  TIDYv'ELL,  Etc., 

Plaintiff  and  Appellant, 

vs. 

FREDERICK  I.  RICHMAN,  Etc.,  et  al., 

Defendants  and  Appellants, 
ROY  E.  HALLBERCl,  Receiver. 

STATEMENT  OF  POINTS 

1.  The  Trial  Court  erred  in  assuming  it  had 
power  or  jurisdiction  to  adjudicate  the  plaintiff's 
and  defendant's  pro-rata  rights  to  the  balance  of 
the  funds  in  the  possession  of  the  receiver  upon  set- 
tling the  receiver's  accounting. 

2.  If  the  Trial  Court  did  have  power  or  juris- 
diction to  determine  the  plaintiff's  and  defendant's 
pro-rata  rights  to  the  balance  of  the  funds  in  the 
possession  of  the  receiver  upon  settling  his  account- 
ing, it  committed  error  in  the  following  particulars : 

(A)  By  failing  to  charge  the  plaintiff's  interest 
in  the  balance  of  the  funds  in  the  amount  of  $785.00 
being  funds  under  the  control  of  the  receiver,  which 
the  plaintiff's  agents  took  possession  of  and  re- 
tained ; 

(B)  By  failing  to  charge  the  plaintiff's  interest 
in  the  balance  of  the  funds  in  the  amount  of 
$1290.59,   being   rents   collected   by   the   plaintiff's 
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agents  which  were  required  by  the   order  of  the 
Court  to  be  collected  by  the  receiver; 

(C)  By  failing  to  charge  the  plaintiff's  interest 
in  the  balance  of  the  funds  in  the  amount  of 
$2027.27,  being  a  sum  of  money  paid  by  the  receiver 
on  account  of  an  obligation  assumed  and  required 
to  be  paid  by  the  plaintiff  in  accordance  with  the 
settlement  agreement  made  by  plaintiff  and  defend- 
ant terminating  the  receivership  and  settling  their 
dispute ; 

(D)  By  granting  the  plaintiff  a  credit  in  the 
amount  of  $2476.38,  being  one-half  the  real  prop- 
erty taxes  which  were  paid  by  the  plaintiff,  when 
pro-rating  the  balance  of  the  funds  remaining  in 
the  possession  of  the  receiver  between  the  plaintiff 
and  defendant; 

(E)  By  granting  the  plaintiff  a  credit  in  the 
amount  of  $1300.00,  being  one-half  the  cost  of 
catalytic  units  paid  for  by  plaintiff,  when  i^ro- 
rating  the  balance  of  the  funds  remaining  in  the 
possession  of  the  receiver  between  the  plaintiff  and 
the  defendant. 

3.  The  Court  erred  in  awarding  the  receiver, 
Roy  E.  Hallberg,  a  fee  for  his  services  as  receiver 
in  the  amount  of  $6,000.00  for  the  following  rea- 
sons : 

(A)  The  receiver  misrepresented  his  qualifica- 
tions and  experience  to  the  Court  and  thereby  ob- 
tained his  appointment; 

(B)  The  receiver  represented  that  he  was  semi- 
retired  and  had  ample  time  to  render  the  services 
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required  by  the  receiver  in  this  case,  and  concealed 
that  he  had  accepted  full-time  emxDloyment  from  an 
agency  of  the  Coimty  of  Orange,  State  of  Cali- 
fornia, at  a  monthly  salary  of  $350.00; 

(C)  The  receiver  concealed  that  he  would  and 
did  delegate  his  executive  duties  to  others;  and, 

(D)  The  receiver  failed  and  neglected  to  per- 
form the  duties  of  a  receiver  and  performed  duties 
in  a  negligent  and  careless  manner; 

4.  The  Trial  Judge  abused  his  discretion  by  re- 
fusing, upon  petition,  to  disqualify  himself  to  hear 
the  accounting  of  the  receiver  and  his  petition  for 
fees. 

5.  The  Court  erred  in  awarding  the  attorney  for 
the  receiver  fees  in  the  amount  of  $1800.00,  in  that 
said  fees  are  excessive  and  unreasonable. 

Dated  this  29th  day  of  March,  1955. 

BRADY,  NOSSAMAN  &  PAULSTON 

and 
JOSEPH  T.  ENRIGHT, 
/s/  By   JOSEPH  T.  ENRIGHT, 

Attorneys  for  Defendants  and 
Appellants 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:  Filed  March  30,  1955.  Paul  P. 
O'Brien,  Clerk. 
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STATEMENT  OF  POINTS 

1.  The  trial  court  correctly  assumed  jurisdiction 
to  adjudicate  plaintiffs'  and  defendant,  Frederick 
I.  Richman's  rights,  respectively,  to  the  balance 
of  funds  remaining  in  the  hands  of  the  receiver 
after  the  payment  of  all  bills  and  costs  of  the  re- 
ceivership, including  the  receiver's  fee  and  the  fee 
of  his  attorney. 

2.  As  to  the  Points  raised  on  appeal  by  defend- 
ant Richnian  with  respect  to  the  division  between 
plaintiff  and  defendant  Richman  of  said  balance  re- 
maining in  the  hands  of  the  receiver,  the  trial  court 
did  not  commit  error: 

(A)  In  failing  to  charge  plaintiff's  interest  in 
the  balance  of  the  funds  in  the  amount  of  $785.00, 
which  $785.00  consisted  of  a  petty  cash  fund  which 
was  part  of  the  assets  purchased  by  plaintiff  from 
defendant  Richman. 

(B)  In  failing  to  charge  plaintiff's  interest  in  the 
balance  of  the  funds  in  the  amount  of  $1,290.59,  or 
for  any  other  amounts,  as  rents  collected  by  plain- 
tiff's agents. 

C.  In  failing  to  charge  plaintiff's  interest  in  the 
balance  of  the  funds  in  the  amount  of  $2,027.27,  be- 
ing a  mortgage  payment  made  by  the  receiver  on 
or  about  February  28,  1954.  (As  a  matter  of  fact, 
plaintiff's  interest  was  charged  Avith  one-half  of 
this  amount  as  is  revealed  by  the  order  of  court 
docketed  and  entered  November  19,  1954. 
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D.  In  granting  plaintiff  a  credit  for  one-half  of 
the  real  property  taxes  which  were  paid  by  i)lain- 
tiff  out  of  her  own  separate  funds,  which  taxes 
covered  the  last  two  month  period  during  which 
plaintiff  and  defendant  were  joint  owners  of  the 
property. 

E.  In  granting  plaintiff  credit  in  the  amount  of 
$1,300.00,  being  one-half  the  cost  of  catalytic  units 
which  plaintiff  paid  out  of  her  own  separate  funds. 

3.  That  if  any  mistakes  were  made  in  computa- 
tions, defendant  Richman  waived  the  same  by  fail- 
ure to  object  in  the  trial  court. 

4.  As  to  the  points  raised  on  appeal  by  plaintiff 
Lyda  Tidwell  with  respect  to  the  division  between 
plaintiff  and  defendant  of  said  balance  remaining 
in  the  hands  of  the  receiver,  the  trial  court  com- 
mitted error 

(a)  In  granting  defendant  Richman  a  credit  of 
one-half  the  agent's  fee  for  the  month  of  November, 
1953,  i\\Q  last  month  in  which  he  acted  as  agent  of 
the  Richman  Trust,  prior  to  the  court  terminating 
the  same  and  appointing  the  receiver  to  operate 
said  properties  pending  a  final  determination  of  the 
action ; 

(b)  In  failing  to  credit  plaintiff's  interest  in  the 
sum  of  $906.50,  consisting  of  seller's  escrow  fees  in 
the  amount  of  $329.00  and  revenue  stamps  in  the 
amount  of  $577.50,  which  were  defendant's  rightful 
expenses  as  seller  in  connection  with  the  sale  of  all 
his  right,  title  and  interest  in  and  to  the  assets  of 
the  Riclunan  Trust  to  plaintiff. 

5.  Plaintiff  did  not  appeal  from  that  portion  of 
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the  order  finding  the  receiver's  account  to  be  true 
and  correct,  and  fixing  the  fees  of  the  receiver  and 
his  attorney,  but  plaintiff  does  appeal  from  the 
order  insofar  as  it  charges  iDlaintiff  one-half  the 
siun  of  $89.20  paid  by  the  receiver  for  copies  of 
depositions,  since  said  depositions  were  taken  in 
connection  with  defendant's  objections  to  the  ac- 
count of  the  receiver.  (Plaintiff  did  not  object  to 
the  fixing  of  reasonable  fees  for  the  receiver  and 
his  attorney,  nor  has  plaintiff  appealed  from  that 
portion  of  the  order. 

6.  The  trial  court  did  not  abuse  its  discretion  in 
refusing  to  disqualify  itself  in  hearing  the  account- 
ing of  the  receiver  and  petition  for  fees. 

Dated  this  12th  day  of  April,  1955. 

MARTIN,  HAHN  &  CAMUSI, 
/s/  By   LAURENCE   B.   MARTIN, 

Attorneys  for  Plaintiff  and 
Appellant 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:  Filed  April  13,  1955.  Paul  P. 
O'Brien,  Clerk. 
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JURISDICTION 

The  Trial  Court  acquired  jurisdiction  under  28 
use  1332  (a)  (1)  in  that  Appellant  Lyda  Tidwell  as 
plaintiff  alleged  in  her  Complaint  her  residence  as 
being-  the  State  of  New  Mexico  and  Defendant — Appel- 
lant Frederick  I.  Richman  and  the  other  Defendants' 
residences  being  the  State  of  California.  These  allega- 
tions were  not  denied  and  were  proved.  Her  Complaint 
sought  termination  of  an  intervivos  private  trust,  the 
assets  of  which  were  of  a  value  exceeding  $1  million, 


and  the  appointment  of  a  Receiver.  A  receiver  was 
appointed  before  judg^nent  was  entered  upon  the  issue 
of  undue  influence.  Thereafter  Appellants  Richman 
and  Tidwell  settled  their  differences.  This  appeal 
arises  out  of  the  Trial  Court's  judgment  in  the  ancil- 
lary receivership  proceeding  settling  the  Receiver's 
account,  fixing  fees  and  distributing  the  moneys  in 
the  possession  or  under  the  control  of  the  Receiver 
between  the  Appellants  Richman  and  Tidwell.  The 
jurisdiction  of  this  Court  rests  upon  Section  1291  of 
the  Judicial  Code  as  Amended  (28  USC  1291). 

PRELIMINARY  STATEMENT  OF  CASE 

On  November  30, 1953,  the  Trial  Judge  directed  the 
attorneys  for  the  parties  to  appear  at  his  Chaml^ers 
and  delivered  to  them  his  Memorandum  Decision  of 
that  date.  (R.  2).  The  decision  determined  that  Appel- 
lant Frederick  I.  Richman  who  had  for  approximate- 
ly twenty-five  years  practiced  law  in  Los  Angeles 
and  had  engaged  in  many  business  enterprises,  was 
constructively  guilty  of  unduly  influencing  his  sister. 
Appellant  Tidwell,  at  the  time  they  executed  the  trust. 
The  Trial  Judge  advised  counsel  he  was  forthwith 
appointing  a  Receiver.  On  December  2,  1953  Ap- 
pellee, Roy  E.  Hallberg,  qualified  as  the  Receiver. 
On  Febiniary  26,  1954,  the  Trial  Court,  pursuant  to  a 
Stipulation  of  the  parties  based  upon  their  Settlement 
Agreement  of  the  previous  day,  made  an  Order  reliev- 
ing the  Receiver  of  his  active  duties,  as  of  5  p.m., 
Febi-uary  28,  1954,  except  '^  money  in  the  bank  and 
under  the  control  of  the  said  receiver",  and  directed 


the  Receiver  to  account.  (R.  56).  On  March  18, 1954, 
the  Receiver  filed  his  Report  and  Peteition  for  allow- 
ance of  a  reasonable  fee  (R.  75),  and  his  attorney  also 
petitioned  for  allowance  of  a  fee  of  $3,000,  plus  an 
extraordinary  fee.  (R.  58).  On  April  6,  1954,  Appel- 
lant Richman  filed  an  Answer  and  Objections  to  these 
Petitions  (R.  125).  On  April  7,  1954,  Appellant  Tid- 
well  filed  her  objections  to  the  Receiver's  account  and 
petition.  (R.  145).  On  April  12,  1953,  Appellant  Tid- 
well  (hereinafter  referred  to  as  Tidwell),  filed  a  Reply 
(R.  152),  to  Appellant  Richman 's  Ohjections.  (R. 
152).  Appellants  Richman 's  and  Tidwell 's  issue  involve 
the  right  of  the  Trial  Court  to  adjudicate  a  dispute  as 
to  the  interpretation  of  their  Settlement  Agreement  of 
February  25,  1954,  except  to  the  extent  that  it  may 
order  moneys  remaining  in  the  possession  of  the  Re- 
ceiver after  payment  of  expenses  to  be  deposited  wdth 
the  Court  when  discharging  the  Receiver. 

The  Accounting  and  Petitions  of  the  Receiver  and 
his  attorney,  the  Objections  of  the  Appellants  and  the 
Reply  of  Tidwell  constitute  the  pleadings  and  the  man- 
ner in  which  the  following  general  statement  of  the 
questions  are  raised.  The  questions  involve  the  Trial 
Court's: 

A.  Determination  of  the  amount  of  moneys  in  the 
possession  of  or  mider  the  control  of  the  Re- 
ceiver, and  directing  that  specific  amounts  for 
certain  specified  items  involved  in  the  Settle- 
ment Agreement  of  February  25,  1954,  be  paid 
to  the  respective  Appellants;  and 


B.  Awarding  fees  in  the  amount  of  $6,000  to  the 
Receiver  and  $1800  to  his  attorney. 

Richman  shall,  since  he  charges  a  gross  abuse  of  judi- 
cial discretion,  attempt  to  concisely  abstract  this  vol- 
uminous record,  (the  nature  of  the  proceedings  con- 
sidered). 

I. 

STATEMENT  RE:  SETTLEMENT— ACCOUNTING 
—DISTRIBUTION  OF  FUNDS— RESULTING  IN 
GROSS  ABUSE  OF  .JUDICIAL  DISCRETION. 

Appellants '  settlement  of  their  differences  after  the 
appointment  of  the  Receiver,  is  evidenced  by  two  let- 
ters dated  February  19th  and  25th,  1954,  being  Exhibit 
H  (R.  807),  appearing  verbatim  (R.  139-144).  The 
plan  of  the  settlement  was  an  offer  of  Richman : 

A.  To  buy  or  sell  his  interest  in  the  Trust  for 
$600,000;  and 

B.  The  Receiver  to  retain  all  money  in  the  bank 
and  under  his  control  at  the  end  of  February  to 
pay  the  Receiver's  and  Trust  expenses  subject 
to  his  accoimting;  the  balance  to  be  divided 
equally. 

Tidwell  elected  to  buy,  by  her  letter  acceptance.  (R. 
143).  As  required  by  the  letter  agreement,  an  escrow 
was  opened,  being  Exhibit  E,  (R.  798).  The  Escrow 
Instructions  (R.  800)  provided) : 

"The  following  adjustments  only  are  required 
in  this  Escrow". 


Thereafter  the  printed  form  specifically  provided: 

"Prorate  taxes,  including'  all  items  appearing 
on  tax  bill,  except  taxes  on  personal  property  not 

conveyed  through  this  escrow  to , 

based  on  latest  tax  statement  in  your  possession. ' ' 

Appellant  Tidwell  and  her  attorney  signed  these  In- 
structions and  there  was  inserted  the  word  "None"  in 
the  blank  space.   Likewise  the  form  stated: 

"Prorate  rentals  on  basis  of  statements  approved 

by  me  to ,  but  make  no  adjustment 

on  uncollected  rentals. ' ' 

There  was  inserted  the  word  "None".  The  Seller's  In- 
structions were  signed  by  Appellant  Richman  and  they 
contained  the  following  words,  which  were  inserted  in 
a  blank  space : 

"Notwithstanding  any  of  the  printed  provisions 
herein  I,  the  undersigned,  Frederick  I.  Richman, 
am  not  to  be  at  any  expense  ur^der  this  Escrow." 
(R.  800). 

On  February  26, 1954,  the  attorneys  for  the  Appellants 
executed  a  written  Stipulation  received  in  evidence  at 
pretrial  as  Exhibit  C  (R.  798),  which  appears  verbatim 
at  R.  54.  Insofar  as  material  to  the  facts  here  stated, 
it  provided: 

"That  the  Receiver,  Roy  E.  Hallberg,  be  relieved 
of  the  possession,  control  and  management  of  the 
assets  of  the  said  Richman  Trust,  excepting  fmids 
in  bank  and  under  the  control  of  said  receiver  as 
of  5:00  o'clock  Sunday,  February  28,  1954." 

This  stipulation  was  presented  to  the  Court  and  it  on 
February  26, 1954,  made  an  Order,  received  in  evidence 


at  the  pretrial  as  Exliibit  D  (R.  798),  which  appears 
verbatim  at  R.  55.  It  provided  that  the  Receiver: 

"Shall  be  relieved  of  his  active  duties  of  manage- 
ment, control  and  possession  of  the  assets  known 
as  Richman  Trust  as  of  5:00  o'clock  p.m.  Sunday, 
February  28,  1954,  and  that  the  said  Receiver  Roy 
E.  Hallberg,  his  agents  and  employees  and  all 
other  agents,  servants  and  employees  of  the  said 
Riclunan  Trust  give  over  control  and  possession  to 
Lyda  Tidwell,  plaintiff,  of  all  the  assets  of  the 
said  Richman  Trust,  excepting  money  in  bank  and 
under  the  control  of  the  said  Receiver  but  includ- 
ing all  other  said  assets  of  the  Richman  Tmst  and 
the  following  apartment  houses  and  their  con- 
tents. ' ' 

Thence  the  five  Los  Angeles  apartment  houses  by  name 
were  specified.  At  a  pretrial  there  was  received  in 
evidence  Exhibit  A  (R.  796)  a  Mutual  Release;  Ex- 
hibit B  (R.  797)  a  Dismissal,  appearing  verbatim  in 
the  record  at  R.  124,  to  which  the  Trial  Court  added, 
in  ordering  the  Dismissal  filed: 

"It  is  so  ordered  except  that  jurisdiction  is  re- 
tained over  all  moneys,  credits  and  assets  in  pos- 
session or  under  control  of  Roy  E.  Hallberg,  Re- 
ceiver, heretofore  appointed  here  and  over  said 
Receiver,  and  to  fix  his  compensation  and  allow 
his  expenses,  including  fee  for  his  attorne}^  March 
22, 1954— Ernest  A.  Tolin,  Judge." 

At  the  same  pretrial  hearing  Exhibit  F,  a  letter  agree- 
ment with  Air  Pollution  Control,  Inc.,  dated  October 
22,  1953,  Avhich  provided  concerning  payment  for  the 
installation  of  smog  equipment : 


^'A  deposit  of  10%  of  the  above  quoted  amount  is 
required  upou  execution  of  Contract,  the  balance 
of  which  is  payable  upon  receipt  of  the  Los  Angeles 
County  Air  Pollution  Control  District  Permit  to 
Operate."  (R.  802). 

Such  smog  control  units  were  installed  in  two  of  the 
apartment  houses  as  shown  by  Exhibit  G,  the  Permits 
to  operate  them  (R.  805).  The  Permit  for  the  apart- 
ment house  at  418  South  Normandy  was  issued  March 
9,  1954,  and  for  the  apartment  house  at  1746  North 
Cherokee  Avenue,  on  June  2,  1954  (R.  805). 

Other  facts  involved  in  the  Order  distributing  funds 
pertain  to : 

Paragraph  Four  of  the  Settlement  Agreement  (R. 
140)  required  the  parties  to  stipulate  to  an  Order  and 
the  Court  did  make  an  Order  terminating  the  Re- 
ceiver's active  powers  as  of  5:00  p.m.  Sunday,  Febru- 
ary 28th,  "excepting  money  in  bank  and  under  the 
control  of  the  said  receiver  ...  "  The  record 
shows  the  Receiver's  performance  concerning  these 
moneys,  as  follows: 

A.    A  petty  cash  fimd  in  the  possession  of  the 
mmmgers  of  the  five  apartment  houses. 

The  Receiver  testified  (R.  420),  that  the  managers 
were  his  agents;  that  a  petty  cash  fund  in  the  amount 
of  $785.00  was  under  his  control. 

"Q.  You  did  not  take  possession  of  that 
$785.00  —  you  left  it  with  the  managers,  is  that 
correct  ? 
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A.  That  is  correct.  For  one  reason.  That 
reason  being  that  that  was  a  part  of  their  working 
properties  of  the  building. 

Q.  So  far  as  you  know,  Mr.  Hallberg,  the 
Plamtiff,  Lyda  Tidwell,  or  her  Agent,  Mr.  Udal, 
or  someone  of  her  agents,  still  have  that  $785.00, 
is  that  right? 

A.     So  far  as  I  know.  Yes,  they  have  what 
represents  $785.00,  either  cash  or  receipts." 
B.     Rentals  Collected  Before  5:00  P.  M.  on  Fehrw- 

ary  28, 1954. 

In  addition,  the  Receiver  failed  to  collect  the  rents 
for  the  three  days  February  26th,  27th,  and  28th,  1954. 
He  testified  (R.  418)  : 

"Q.  Did  your  attorney  also  inform  you  that 
you  were  to  only  retain  the  money  in  the  banks 
and  under  your  control  ? 

A.     I  believe  he  did.     (R.  419) 

Q.  You  have  already  testified  concerning  the 
$2,000  figure  shown  on  page  12  of  the  Petition, 
that  is,  the  receipts  for  the  days  of  February  26, 
27  and  28,  1954? 

A.  That  was  an  approximate,  it  was  an  esti- 
mate, it  isn't  factual. 

Q.  Well,  it  was  your  best  judgment  when  you 
verified  the  Petition  ? 

A.     That  is  correct. 

Q.  And  based  upon  your  acting  as  Receiver  in 
this  matter,  have  you  made  an  audit  since  then  to 
ascertain  the  amount  or  done  anything  ? 


A.  No." 
An  investigation  was  made  by  Appellant  Richman  to 
ascertain  the  amount.  He  testified  (R.  683),  that  the 
amount  of  rents  collected  on  February  26,  27  and  28, 
was  $1290.59.  The  managers  of  the  apartment  houses 
had  this  amount  at  5:00  p.  m.  on  February  28th  and 
later  paid  it  to  Appellant  Tidwell. 

The  April  12,  1954,  Minutes  of  the  Court  (R.  157) 
state : 

''It  is  ordered  that  the  issues  of  payment  to  re- 
ceiver and  his  attorney  is  set  for  trial  May  11, 
1954,  9 :30  a.m.,  and  it  is  further  ordered  that  issue 
of  balance  of  remaining  moneys  by  the  Receiver 
after  payment  of  his  fees  and  his  attorney's,  is  set 
for  pretrial  hearing  May  14,  1954  10:00  a.  m." 

The  trial  fixing  the  fees  was  had  from  time  to  time  on 
May  12,  13,  14,  17,  June  7,  8,  and  18,  1954.  On  June 
18th  the  Court  inquired  (R.  774)  : 

"Can  you  go  forward  with  the  pretrial  matter 
of  the  Tidwell  v.  Richman  phase  of  this  case  on 
Monday  afternoon  ? ' ' 

"Mr.  Camusi:  Yes,  that  is  wonderful.  I  was 
going  to  ask  if  I  could  be  excused  at  11 :00.  I  have 
a  matter  I  just  can't  put  over. 

"The  Court:  We  will  continue  this  phase  of 
this  hearing  until  Monday  afternoon." 

A  pretrial  was  had  on  June  21,  1954  (R.  782-817),  at 
which  time  Appellant  Richman  introduced  in  evidence 
Exhibits  A,  B,  C,  D,  E,  F,  Gr,  and  H,  heretofore  stated. 
It  was  stipulated  (R.  809)  that  Appellant  Richman 's 
fees  as  agent  for  the  Trust  for  the  month  of  November, 
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1953,  in  the  amount  of  $3,104.13  had  not  been  paid. 
The  Court  then  stated  (R.  809),  that  it  appeared  issues 
of  fact  remain  whicli  would  require  trial  unless  the 
parties  could  stipulate.  Appellant  Richman  offered 
to  forfeit  a  smog  equipment  item  of  $58.80  rather  than 
go  to  trial,  leaving  only  a  then  believed  issue  of  pro- 
ration of  rents  (R.  810).  Thereupon  argument  in  sup- 
port of  Appellant  Ricliman's  objection  to  the  receiving 
of  parol  testimony  concerning  prorations  to  vary  the 
terms  of  the  written  Settlement  Agreement  and  Escrow 
Instructions  was  made.    The  Court  ruled : 

^'The  Court:  The  Court  sustains  your  objec- 
tion. I  think  parol  evidence  takes  care  of  it,  the 
parol  e\idence  rule,  I  mean."    (R.  812) 

Thence  the  Court  set  aside  the  ruling  (R.  813),  and 
the  pretrial  was  adjourned. 

The  next  proceeding  occurred  September  27,  1954, 
which  the  Court  opened  by  stating  (R.  817)  : 

''It  has  been  a  long  time  since  we  were  all  here 
in  this  case,  but,  as  I  recall  it,  this  is  the  day  for 
the  final,  final  argument  on  the  subject  of  settle- 
ment of  the  Trustee's  account  or,  rather,  the  Re- 
ceiver's account." 

Again  Appellant  Richman 's  objection  to  the  receipt  of 
evidence  upon  the  question  of  proration  upon  the 
ground  that  such  evidence  would  vary  the  terms  of  the 
written  Settlement  Agreement,  were  made  (R.  819- 
828) ,  with  the  closing  statement : 

' '  That  is  the  only  means  by  which  I  say  we  can 
avoid  an  expensive  trial. ' ' 
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Thence  Appellant  Tidwell's  argument  in  support  of 
evidence  upon  her  claims  for  escrow  expenses  and  as 
to  proration  it  was  asserted  (K.  835-837) : 

''As  to  the  proration  of  the  rents,  I  think  these 
managers'  reports  for  the  five  apartment  houses 
will  show  when  the  rent  was  due,  and  when  it  was 
paid,  so  that  in  that  sense  it  can  be  seen  that  dur- 
ing the  month  of  February  certain  rents  were 
collected  which  were  properly  for  the  month  of 
March.  And  I  would  like  to  offer  those  into  evi- 
dence, together  with  these  utility  bills. 

''I  noticed  in  the  transcript  that  Mr.  Enright 
said  we  might  introduce  the  utility  bills  into  evi- 
dence, and  I  offer  those  exhibits  at  this  time. 

"Mr.  Enright:  To  which  objection  is  made 
upon  the  grounds  heretofore  argued,  and  hereto- 
fore stated,  and  if  such  documents  are  received  in 
evidence,  of  necessity  there  will  be  created  an  issue 
as  follows: 

"Concerning  the  real-property  taxes,  which  are 
claimed  to  be  some  $4,000.00,  if  proration  is  to 
occur,  of  necessity  there  will  have  to  be  proration 
of  the  personal-property  tax  claims  paid  by  Mr. 
Richman  on  personal  property  on  a  much  larger 
sum. 

"Second,  as  to  the  rents  received  by  the  mana- 
gers before  March  1st,  which  under  the  court  or- 
der were  to  go  to  the  Receiver,  and  which  in  fact 
were  picked  up  by  Mr.  James  Udall,  there  is  no 
dispute  in  the  evidence  concerning  those,  in  the 
amount  of  $1,290.59,  it  can  be  prorated,  and  then, 
of  necessity,  you  must  look  into  the  rents,  the  de- 
linquent rents,  that  were  collected  in  March,  be- 
cause if  we  are  going  to  prorate,  we  will  have  to 
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prorate  both  ways  to  be  equitable  and  fair. 

''Thirdly,  if  we  are  to  prorate  utility  bills, 
these  bills  here,  this  bundle  of  bills  show  errors 
in  mathematics. 

''Fourthly,  it  shows  right  upon  its  face  that 
they  are  attempting  to  charge  Mr.  Richman  with 
long-distance  phone  calls,  and  sunilar  charges. 

"Also,  I  submit  that  the  tenants  pay  when  they 
get  their  bill  for  their  month's  rent,  and  they  would 
have  paid  in  March. 

"And  there  are  a  lot  of  details  of  questions  of 
fact,  and  if  we  are  going  to  entertain  some  implied 
covenant  to  prorate,  or  some  implied  custom  to  pro- 
rate, when  we  have  this  express  contract,  I  submit 
that  if  we  try  the  matter  we  will  take  at  least  a 
munber  of  days  to  hear  it 

"The  Court:  Sustained.     Just  a  moment 
(Another  case  called.) 

"The  Court:  Proceed. 

"Mr.  Camusi:  I  don't  know  what  that  ruling 
means.  If  it  means  your  Honor  does  not  care 
to  taket  evidence  at  this  tune,  and  you  are  to 
decide  an  accounting  should  be  had,  that  is  perfect- 
ly agreeable  to  us,  but  I  hope  it  does  not  mean  your 
Honor  has  ruled  before  I  shall  have  made  my  argu- 
ment as  to  what  the  law  is  on  this  issue  in  the  case. 

' '  The  Court :  If  on  the  main  contention  I  should 
ultimately  decide  you  are  right,  we  will  refer  the 
whole  question  to  a  Master  for  the  taking  of  evi- 
dence. 

"Mr.  Camusi:  I  see. 

"The  Court:  But  I  think  at  this  time  that  you 
are  bound  by  the  agreement. 

"Mr.  Camusi:  Oh,  that  is  my  point,  your  Hon- 
or." 
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The  approximate  amount  of  taxes  for  the  period 
January  1st  to  February  28th,  were  ascertained  dur- 
ing the  J  une  2ist  pretrial,  no  utility  bills  were  mai'ked 
for  identification  and  no  evidence  was  received  to  sup- 
port these  claims.  The  Court,  upon  this  state  of  the 
pretrial  record  stated:  (R.  842) 

''1  will  take  it  under  submission  and  give  you 
a  decision  rather  quickly." 

On  October  5,  1954,  the  Court  issued  a  Memoran- 
diun  to  Counsel  re  disposition  of  funds  under  control  of 
Court  and  allowance  of  fees  (R.  182-188).  Appellant 
Richman's  claim  for  his  fees  as  agent  of  the  terminated 
Trust,  in  the  amount  of  $3,104.33,  being  a  certain  10% 
fee  as  fixed  by  the  Trust  Agreement,  was  reduced  to 
6%.  Concerning  escrow  expenses  the  Couri  stated 
(R.  183) : 

**  Plaintiff  has  stipulated  in  the  Escrow  In- 
structions that  all  of  the  seller's  costs  and  expenses 
of  escrow,  revenue  stamps  and  recording  be  at  her 
expense.  She  cannot  now  avoid  that  written  im- 
derstanding  by  claiming  inferences  from  an  agree- 
ment that  do  not  clearl}-  flow  from  that  written 
agreement. ' ' 

At  (R.  186)  concerning  the  same  Escrow  Instruc- 
tions which  provided  no  proration  the  Court  stated: 

' '  The  Court  finds  that  real  property  taxes  were 
an  operating  obligation  of  the  Trust,  whereas  Mrs. 
Tidwell  was  to  assume  and  did  assume  the  oper- 
ating expenses  of  the  Trust  after  a  tax  item  in  the 
sum  of  $4,952.77  had  accrued  even  though  the  bill- 
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ing  date  had  not  arrived,  it  is  prox)er  that  she  be 
reimbursed  for  what  she  has  paid  out  of  her  own 
funds  in  payment  of  operating  expenses  which 
had  arisen  before  she  acquired  her  fee  simple  title 
and  assumed  by  express  agreement  the  operating 
expenses  as  of  a  date  after  the  same  period  in 
question." 

Likewise  (R.  184)  the  Court  directed  the  utility  bills 
in  the  amount  of  $1877.50  (there  being  no  evidence  to 
support  the  amomit  even  at  pretrial),  to  be  paid  out 
of  the  funds  in  the  xjossession  of  the  receiver;  deter- 
mined that  cash  in  the  hands  of  the  Managers,  Receiv- 
er's Agents,  representing  the  rents  for  February  26, 
27  and  28,  were  a  part  of  the  assets  being  purchased 
by  Appellant  Tidwell;  determined  (R.  185)  that  smog 
units  contracted  for  before  the  Receivership  partially 
or  entirely  installed  during  the  receivership,  on  which 
payment  was  to  be  made  upon  issuance  of  Permit,  were 
to  be  paid  out  of  the  funds.  Likewise,  the  $785.00  cash 
fund  (R.  185)  in  the  possession  of  the  managers,  being 
agents  of  the  receiver,  were  assets  of  the  Trust  to  be 
retained  by  Appellant  Tidwell.  The  facts  as  to  the 
fees  ordered  paid  will  be  considered  hereafter.  On 
November  19, 1954,  the  Court  signed  its  Order  (R.  190) 
carrying  its  decision  into  effect.  Appellant  Richman 
has  appealed  from  this  Order.  (R.  196) 

II. 
TRIAL    COURTS    JURISDICTION     RE     APPEL- 
LANTS'   SETTLEMENT    AFTER    RECEIVER- 
SHIP. 

Appellant  Richman  in  his  Answer  and  Objections 
to  the  Account  of  the  Receiver  and  Petitions  for  Fees, 
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pleaded  (R.  137)  that  the  Receiver  by  virtue  of  the 
Court  Order  of  February  26,  1954,  was  required  to  ac- 
count to  5:00  o'clock  P.  M.  February  28,  1954.  The 
moneys  remaining  in  the  possession  of  the  Receiver 
were  subject  to  the  directions  of  the  Appellants  - 

"...  and,  in  the  event  they  (Appellants)  can- 
not agree  upon  their  distribution  then  each  is  en- 
titled to  apply  to  a  court  of  competent  jurisdiction 
to  initially  and  originally  determine  their  respect- 
ive rights."     (R.  138) 

Appellant  Tidwell  filed  a  Memorandum  with  the 
Court  contending  that  the  Trial  Court  had  the  power 
to  dispose  of  the  remainder  of  the  funds  under  the  con- 
trol of  the  Receiver.  (R.  154).  On  April  12, 1954,  the 
Trial  Court,  when  setting  the  hearing  upon  the  account- 
ing also  set  the  question  of  distribution  of  the  funds  for 
pretrial  for  another  date.  At  that  time  (R.  245),  for 
Richman  it  was  again  stated : 

"Your  Honor,  I  again  point  out  that  this  Court 
does  not  have  jurisdiction  of  a  Contract  made  by 
Lyda  Tidwell  and  Frederick  Richman  on  Febru- 
ary 25th,  1953. 

"Mr.  Camusi:  Let's  argue  that  at  the  pretrial. 

"The  Court:  That  would  appear  prima  facia 
to  be  so." 

During  the  trial  upon  the  Receiver's  accounting 
Appellant  Richman  again  pointed  out  that  the  Trial 
Court  had  j^ower,  at  most,  to  charge  the  fund  in  the 
hands  of  the  Receiver  because  he  failed  to  retain  con- 
trol or  possession  of  the  petty  cash  fund  of  $785.00  and 
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the  rents  for  February  26th  to  5:00  o'clock  P.  M.  Feb- 
ruary 28,  1954,  in  the  amount  of  $1290.59,  which  were 
admittedly  obtained  and  were  in  the  possession  of  the 
Appellant  Tidwell,  and  further  find  that  the  Receiver 
had  on  February  27,  1954,  made  a  payment  for  the 
benefit  of  Appellant  Tidwell  in  the  amount  of  $2027.25 
contrary  to  the  Court's  Order  of  February  26,  1954. 
(R.  685-686). 

III. 

STATEMENT  RE  FEES— CONDUCT  RESULTING 
IN  GROSS  ABUSE  OF  JUDICIAL  DISCRETION. 

A.  Representations — Receiver's   Ability,   Experience 
Availability. 

On  November  30,  1953,  the  Trial  Judge  rendered 
its  decision  upon  the  merits  in  the  main  action  on 
the  issue  of  fraud  or  undue  influence  in  the  inception 
of  the  intervivos  trust.  (R.  220).  It  determined  the 
Trust  should  be  terminated  because  of  statutory  undue 
influence.  The  attorneys  for  the  parties  were  called 
to  the  Court's  Chambers,  the  decision  delivered  and  the 
Court  announced  its  intention  to  appoint  Roy  E.  Hall- 
berg  Receiver.    It  stated : 

"Mr.  Hallberg  was  for  some  years  associated 
with  a  property  management  operation  in  Chi- 
cago, and  has  considerable  acquaintance  and  ex- 
perience in  that  type  of  work.  Since  coming  to 
California  he  has  held  various  positions  with  dif- 
ferent types  of  corj^orations  and  has  been  engaged 
in  the  management  of  property  for  elderly  rela- 
tives who  have  considerable  apartment  property 
in  Southern  California. 
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"I  called  him  and  found  that  he  is  available, 
and  I  asked  hiin  to  come  in  here  at  about  2:00 
o'clock  today  so  that  counsel  could  meet  him.'' 
(R.  205) 
The  Court  continued: 

"I  have  known  Mr.  Hallberg  iii  a  rather  off- 
hand way  for  some  time,  but  he  is  not  a  particular 
friend  or  even  a  close  acquaintance,  although  his 
name  has  come  up  in  connection  with  the  consid- 
eration of  other  names."     (R.  206) 

Mr.  Hallberg  was  called  to  the  Chambers  of  the 
Court,  and  the  Court  stated : 

"The  Court:  Just  have  a  chair,  Mr.  Hallberg. 
The  court  has  now  given  its  decision  in  the  matter, 
which  I  discussed  with  you  last  week,  and  I  have 
asked  comisel  if  there  is  any  objection — of  course, 
the  defendant  feels  no  doubt  that  he  should  have 
won  the  case,  but  since  a  receiver  is  to  be  appointed 
— ^whether  they  have  any  objection  to  you  as  the 
selection  of  the  court  as  receiver. 

''Now,  they  haven't  announced  any  objection, 
but  they  don't  know  you.  I  have  explained  to 
them  that  you  have  had  experience  in  this  type  of 
work  in  Chicago,  that  your  main  vocation  for  some 
years  was  in  the  management  of  real  properties, 
sometimes  in  connection  with  court  receiverships, 
and  that  your  experience  in  it  locally  has  been  in 
the  management  of  your  ow^i  real  properties,  which 
were  of  income  nature,  and  of  similar  properties 
owned  by  either  you  or  your  wife 's  relatives. 

''Mr.  Hallberg:  That  is  correct. 
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''The  Court:  Now,  if  counsel  wish  to  question 
Mr.  Hallberg  before  the  appointment  is  actually 
made,  the  clerk  will  swear  him,  and  you  may  ask 
any  questions  you  wish. 

"Mr.  Etiright:  On  behalf  of  the  defendant,  your 
Honor,  I  am  in  no  position  at  this  tune  to  interro- 
gate this  gentleman.  I  am  satisfied  that  your 
Honor  would  not  have  selected  anyone  except  a 
man  of  not  only  integrity,  but  of  ability.  But  my 
objection  goes  to  the  proposition  of  the  appoint- 
ment, your  Honor,  and  I  will  seek,  and  now  seek 
time  to  consider  what  steps  are  required  under  the 
procedural  requirements  of  this  court  to  bond 
against  his  appointment  at  this  very  day,  or  as 
soon  as  I  assume  the  order  can  be  drawn.  You 
see,  your  Honor,  my  basic  position  is  that  I  do 
represent  a  member  of  the  bar,  and  I  do  represent 
a  person  who,  I  submit,  mider  all  the  evidence  has 
never  taken  one  red  cent  from  this  tinist,  from  the 
date  of  its  execution  and  for  years  before  in  the 
operation  of  this  joint  venture."  (R.  209-211). 
The  Court  stated : 

' '  The  Court :  I  think  it  is  not  appropriate  for 
the  defendant  to  remain  longer  in  control  as  trus- 
tee, for  several  reasons  which  do  not  reflect  upon 
whether  or  not  he  has  been  taking  money  from  the 
trust.  I  don't  miderstand  that  there  is  any  charge 
that  he  has  ever  stolen  anything.  Of  course,  there 
is  an  action  for  an  accounting  based  upon  various 
grounds,  which  we  need  not  enumerate  here,  which 
include,  among  other  things,  that  he  has  allowed, 
I  think,  excess  fees  to  himself.  Is  that  not  it?" 
(R.  212) 
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Concerning  the  proposed  Receiver's  place  of  bus- 
iness it  was  stated  by  the  Court: 

"I  am  going  to  suggest  to  Mr.  Hallberg,  who 
I  think  has  a  place  of  business  somewhere  around 
San  Grabriel  or  San  Marino,  or  South  Pasadena, — 

"Mr.  Hallberg.    It  is  in  Pasadena. 

' '  The  Court :    Aiid  you  live  at  Corona  del  Mar  / 

"Mr.HaUberg:    That  is  correct. "    (R.  215) 

Richman's  objections  to  the  Receiver's  Account  and 
Petition  (R.  125),  and  a  Petition  to  Disqualify  the  Trial 
Judge  (R.  158),  raised  an  issue  as  to  the  experience  and 
availability  of  the  Receiver  and  the  unclean  hands  of 
the  Receiver,  arising  out  of  these  representations.  On 
December  1,  1953,  Richman  requested  that  the  amount 
of  supersedeas  bond  to  stay  appointment  of  the  receiver 
be  fixed  (R.  216).  The  Court  was  advised  that  the  Re- 
ceiver had,  without  qualifying,  taken  over  a  bank  ac- 
count and  was  demanding  and  collecting  rents  collected 
by  the  managers  be  turned  over  to  him,  and  the  Trial 
Judge  stated  to  Richman's  coimsel: 

"The  Court:    Mr.  Wyatt,  I  think  perhaps  the 
concern  isn't  quite  as  imminent  as  you  have  been 
led  to  believe.     The  receiver  hasn't  brought  up 
the  bond."     (R.  216). 
and: 

"The  Court:  The  bond  will  have  to  be  ap- 
proved by  the  court  and  he  isn't  entitled  to  take 
over  any  estate,  under  the  rules,  that  are  in  this 
district,  until  he  has  posted  a  bond  and  taken  the 
oath."     (R.  218). 
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The  Minutes  for  December  2,  1953,  (R.  30),  show 
that  the  bond  was  presented  and  approved  on  that  date. 
Richman's  Motion  to  fix  supersedeas  bond  was  on  the 
same  day  continued  until  December  3rd.  On  Decem- 
ber 4,  1953,  the  Court's  Minutes  show  that  it  refused 
to  fix  supersedeas  bond.  (R.  32).  The  Receiver's  at- 
torney's testimony  disclosed  the  following  concerning 
the  Receiver  obtaining  his  bond : 

' '  Q.  (By  Mr.  Enright)  :  Please  read  your  time 
slip  of  December  2  about  getting  qualified.    (346) 

^'A.  I  will  be  glad  to.  The  tune  slip  for  De- 
cember 2 — this  is  Mr.  Fitzpatrick's  time  slip — 
'Hallberg  came  in  at  9:00  a.m.  re  his  bond  as  Re- 
ceiver. I  teleijhoned  Hecht  at  F  &  D.  He  said 
that  he  had  been  asked  last  night  by  Richman  to 
put  up  a  supersedeas  bond  on  appeal.  That  if  a 
writ  of  supersedeas  were  issued  we  might  not  be 
able  to  collect  the  premium  on  our  bonds  out  of  the 
assets  of  the  receivership. 

'He  therefore  wanted  to  wait  until  the  issuance 
of  the  bond,  to  see  if  a  supersedeas  were  issued.  I 
reported  this  to  Mr.  Hallberg.  We  agreed  to  wait 
one  hour. 

'After  a  while  Hallberg  suggested  that  he  talk 
to  Judge  Tolin's  secretary.  He  called  her,  but  got 
Judge  Tolin,  who  said  to  get  the  bond  in  right  away 
and  he  would  see  that  the  premium  was  paid  out 
of  the  receivership  assets. 

'I  phoned  Hecht  and  told  him  that  if  he  weren't 
able  to  issue  the  bond  we  would  get  it  elsewhere. 
He  then  asked  if  it  was  0.  K.  for  him  to  telephone 
Judge  Tolin  and  I  said  yes. 
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^He  called  back  in  a  few  minutes  and  said  he 
would  issue  the  bond.  I  gave  him  the  title  of  the 
court  and  cause,  and  Hallberg  went  over  to  his  of- 
fice to  get  the  bond.  Whyte  came  in  and  I  repor- 
ted to  him  what  had  happened.'  "     (R.  555-556). 

On  January  15tli,  a  Petition  of  the  Receiver  for 
authority  to  expend  moneys  in  renovating,  etc.,  the 
apartment  houses,  came  on  for  hearing,  and  for  Rich- 
man  it  was  stated  (R.  231)  : 

' '  One  of  our  problems  is  that  we  have  no  know- 
ledge of  Mr.  Hallberg 's  experience  in  the  particu- 
lar field,  other  than  what  your  Honor  told  us  the 
day  he  was  appointed.  We  would  appreciate  Mr. 
Hallberg  going  over  his  problems,  if  he  will,  to 
some  degree  with  Mr.  Richman  from  time  to  time, 
if  that  meets  with  the  approval  of  the  parties,  be- 
cause that  is  the  only  means  we  can  have. 

''May  I  say,  second-guessing  Mr.  Hallberg 's 
judgment  in  shifting  sinks  in  the  Western  Arms 
Apartments,  which  our  answer  shows  is  rapidly 
becoming  a  changed  district,  .  .  .  (R.  231). 

The  Court  had  explained  the  then  cooperative  cir- 
cumstances in  the  following  words: 

''I  understand,  by  being  cooperative  with  the 
Receiver,  nothing  has  been  waived,  and  I  appreci- 
ate the  fact  Mr.  Hallberg,  on  occasions  w^hen  he 
has  seen  me,  has  told  me  of  very  nice  cooperation 
that  Mr.  Richman  has  given  him  in  regard  to  mat- 
ters where  they  have  had  occasion  to  work  to- 
gether, saying  that  even  on  some  occasions  Mr. 
Richman  has  gone  beyond  the  mere  request  which 
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the  Receiver  had  made  for  information  and  had 
given  positive  cooperation  on  a  volmitary,  very 
useful  basis."    (R.  221) 

The  Court's  Memorandum  Decision  of  October  5, 
1954,  stated  (R.  187) : 

"Mr.  Richman,  with  whom  he  had  to  deal,  is 
a  person  given  to  hostile  and  aggressive  attitudes. 
It  is  evident  that  he  exercised  these  in  his  relations 
with  the  Receiver." 

Richman  could  not  contact  the  Receiver  after  De- 
cember 18, 1953.    (R.  537-538) . 

B.  Petition  To  Disqualify. 

The  Settlement  Agreement  of  the  Appellants,  their 
Stipulation  relieving  the  Receiver  from  active  duties 
except  his  retaining  the  money  in  the  bank  and  under 
his  control,  occurred  in  February,  and  by  April  12th, 
issues  had  been  joined  by  the  Accounting,  Petitions  for 
Fees,  and  Objections.  The  Minutes  of  April  12th,  (R. 
157),  record  the  following: 

' '  The  Court  makes  a  statement  that  no  evidence 

will  be  taken  concerning  the  appointment  of  the 

Receiver  in  this  action" 
and  the  accounting  was  set  for  hearing  on  May  11th, 
1954.  On  April  30,  1954,  Appellant  Richman  filed  a 
Petition  with  the  Court  requesting  that  the  Trial  Judge 
disqualify  himself  from  hearing  the  Accounting  and 
Petition  for  Fees,  upon  the  ground  the  Trial  Judge  was 
a  necessary  witness  to  the  misrepresentations  of  the  Re- 
ceiver as  to  his  experience,  qualifications  and  availa- 
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bility;  (R.  158);  that  the  Trial  Judge  would  be  re- 
quired to  testify  concerning  these  allegations.  The 
Trial  Judge  did  not  act  upon  the  Petition.  The  issue 
of  the  Receiver's  unclean  hands,  arising  outs  of  his 
misrepresentations,  resulted  in  the  Court  ruling  and 
stating : 

"You  can't  call  the  Court  on  that  subject.    We 

are  not  going  into  it  any  further.     It  is  closed." 

(R.  456). 

Under  these  circumstances  Appellant  developed  the 
facts  involved  in  the  issue  of  the  representations  made 
by  the  Receiver.    (R.  417-461). 

C.  Receiver's  Availability  and  Earnings. 

Concerning  Receiver  Hallberg's  availability  to  act 
as  Receiver  and  manage  the  five  apartment  houses,  be- 
ing the  principal  assets  of  the  TiTist,  the  record  reveals 
the  following :  Before  December  1, 1953,  he  had  taken 
an  examination  to  be  an  employee  of  the  County  of 
Orange  (R.  326).  He  was  advised  on  Wednesday,  De- 
cember 2nd,  or  Thursday,  December  3rd,  1953,  that  he 
would  commence  work  on  December  7, 1953  (R.  357),  as 
a  permanent  employee  (R.  356),  at  a  salary  of  $355.00 
a  month  (R.  328).  The  record  is  replete  (R.  326-342 
and  871-922  (Deposition  of  Hallberg)),  with  the  effort 
to  ascertain  Mr.  Hallberg's  County  of  Orange  hours 
of  employment,  previous  experience,  and  previous  com- 
pensation as  bearing  upon  a  reasonable  fee  for  this  re- 
ceivership. The  Court's  questions  (R.  338),  developed 
that  the  Receiver  was,  during  the  receivership  com- 
mencing December  7, 1953,  working  an  average  of  eight 
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hours  a  day  on  a  five-day  week  for  the  County  of  Or- 
ange. The  Receiver  (R.  361)  did  not  advise  the  Coun- 
ty of  Orange  he  was  appointed  a  Receiver  by  the  Fed- 
eral Coui-t.  He  stated  he  had  some  other  commitments. 
He  did  not  advise  the  Trial  Judge  (R.  363)  of  his  con- 
templated County  of  Orange  employment  when  he  took 
his  oath  on  Wednesday,  December  2nd.  He  told  no 
one  he  was  going  to  be  employed  by  the  County  of 
Orange  because  he  intended  to  delegate  his  receiver- 
ship duties  to  his  "Secretary",  Miss  Cosgrove,  the 
maiden  name  of  his  wife  (R.  380).  He  introduced 
Miss  Cosgrove  by  the  name  "Miss  Cosgrove"  to  Edna 
Lipphardt,  manager  of  one  of  the  apartment  houses  as 
his  "right  hand",  stating  that  Miss  Cosgrove  would  su- 
pervise the  building.  (R.  504).  Another  manager, 
Maude  Kemiedy,  saw  the  Receiver  on  three  different 
occasions  during  the  receivership.  (R.  469,  476,  477). 
Miss  Cosgrove  testified  (R.  526)  that  she  phoned  the 
Receiver  at  the  Orange  County  Assessor's  office  when 
a  problem  arose  concerning  the  breakdown  of  the  re- 
frigeration in  one  of  the  apartment  houses. 

"Q.  Had  you  ever  told  Mr.  Harrison  (a  book- 
keeper of  the  Receiver),  or  anyone  else  that  they 
could  reach  Mr.  Hallberg  in  Mr.  Byram's  office 
(County  of  Orange)  ? 

"A.    I  had  not. 

"Q.  So  far  as  you  know  no  one  knew  that  Mr. 
Hallberg  could  be  reached  at  Byram's  office,  the 
Comity  Assessor's  Office,  excepting  yourself,  is 
that  right  ^ 
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"A.     Thcit  I  am  not  sure  of;  possible." 

Witness  Barney  Manalis  (later  referred  to  again) 
testified  (R.  702),  that  he  tried  to  contact  the  Receiver 
quite  a  few  times  but  never  successfully.  Richman 
testified  that  he  was  never  able  to  contact  the  Receiver. 
(R.  719).  On  December  18,  1953,  the  Receiver  was 
absent  from  the  County  of  Los  Angeles  and  his  attor- 
ney verified  a  Petition  for  an  Order  authorizing  pay- 
ment of  Christmas  bonuses  to  the  managers  of  the  five 
apartment  houses  and  other  employees.  (R.  34) .  The 
Receiver  testified  that  during  the  period  September 
5th  to  October,  1953,  he  was  employed  by  Narmco  Corp., 
a  fishing  j)ole  manufacturer,  at  a  salary  of  $350  a 
month.  (R.  364).  That  from  May  to  December,  1951, 
after  he  had  made  an  investiment  of  $18,000  in  Mor- 
gan Construction  Company,  a  corporation,  he  had  a 
weekly  drawing  account  of  $100.00.  (R.  365).  That 
he  came  to  California  in  1947,  for  the  Refrigeration 
Corporation,  but  it  "got  into  financial  trouble"  and 
then  he  had  trouble  with  his  back,  "so  my  employment 
record  is  a  little  confusing  from  that  point  on,  .  .  ." 
(R.  875).  On  May  29,  1947,  he  purchased  a  lot  at  85 
Olen  Smnnier  Road  and  built  a  house  on  it,  then  an- 
other lot  at  90  Grlen  Summer  Road  and  a  house  on  it; 
he  sold  the  last  house  on  June  17,  1952  (R.  367).  He 
lived  there  until  about  1952.  The  Trial  Judge  lived 
on  the  same  block  on  Grlen  Summer  Road  at  the  same 
time.  (R.  430).  He  testified  that  from  1932  to  1947  he 
was  employed  by  Garrett  Company  in  New  York  as 
a  wine  salesman  and  that  he  had  earned  as  much  as 
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$40,000  a  year  (R.  368).  He  quit  this  employment  to 
come  to  California.  During  the  period  December,  1949, 
to  November,  1950,  he  owned  a  16  unit  apartment  house 
at  1509  Fair  Oaks,  Pasadena.  The  only  experience  he 
had  with  properties  in  Los  Angeles  County  was  the 
Glen  Summer  Road  houses,  a  four-unit  flat,  one  furn- 
ished, at  507  El  Molino  Street,  Pasadena,  and  the  16- 
unit  apartment  house.  (R.  370) .  The  only  business  ad- 
dress he  had  was  Morgan  Construction  Tooth  Company 
(May  to  December,  1951),  except  that  he  explained  his 
answer  to  the  Trial  Court  on  November  30,  1953,  con- 
cerning a  business  address  in  Pasadena,  that  he  re- 
ceived mail  at  the  flat.  This  flat  was  rented  at  the 
time  (R.  377).  That  before  being  employed  by  Gar- 
rett Company  in  1932  he  had  been  employed  for  about 
one  year  by  a  bondholder  of  certain  bonds  secured  by 
Chicago  income  property,  issued  by  a  Chicago  bank; 
one  Chicago  hotel  was  similar  to  the  Richman  apart- 
ments. (R.  381).  Mrs.  Hallberg  explained  her  exper- 
ience (R.  515-527),  that  she  had  graduated  from  the 
University  of  Minnesota;  that  in  approximately  1939 
she  attended  evening  classes  two  or  three  times  a  week 
at  the  Traphagen  School  of  Design  in  New  York  City 
when  she  was  employed  by  Investment  Counselors 
Johnston  &  Longquist ;  she  met  and  married  Mr.  Hall- 
berg in  1940,  decorated  their  New  York  home,  decor- 
ated Glen  Summer  Road  residences  and  was  a  house- 
wife imtil  the  receivership. 

The  Receiver,  Hallberg,  testified : 

"Q.     Now,  Mr.  Hallberg,  when  you  were  ap- 
pointed Receiver  and  within  the  two  or  three  days 
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after  your  appointment,  and  I  assume  December 
2nd  as  your  date  of  appointment, — we  had  better 
go  back  to  December  1st — that  was  the  day,  I  think 
you  went  around  to  some  of  the  apartment  houses. 
During  the  first  three  days,  did  you  introduce  any- 
one to  the  managers  as  being  your  agent  ■? 


a 


A 


"A 
''A 
''A 


Yes. 


What  did  you  tell  the  managers  ^. 

I  introduced  Miss  Cosgrove. 

What  did  you  tell  the  managers  1 

I  told  them  she  was  going  to  act  for  me. 

In  the — 

In  the  management,  yes.  And  anything 
she  wanted  (206)  would  be  under  my  instructions, 
and  they  were  to  follow  it. 

"Q.  You  did  not  later  inform  the  managers 
that  Miss  Cosgrove  was  your  wife,  did  you  ? 

"A.  I  didn't  see  it  was  necessary,  for  the  sim- 
ple reason  that  she  preferred  acting  as  Miss  Cos- 
grove. 

"Q.  You  did  not  inform  Judge  Tolin  you  in- 
tended to  delegate  your  operation  of  these  five 
apartment  houses  to  your  wife,  did  you  ? 

''A.  I  did  not  inform  him  that  I  was  going 
to  hire  any  assistance,  or,  in  fact,  we  had  no  con- 
versation about  the  assistance  I  was  going  to  re- 
quire. 

''Q.  You  did  intend  to  do  this  very  thing  when 
you  were  appointed  Receiver,  didn't  you? 
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^'A.     If  it  required  it. 

"Q.  You  did,  ill  fact,  perform  your  activities 
as  the  Receiver  by  receiving  reports  from  Miss 

Cosgrove '? 

"Mr.  Whyte:  Oh,  objected  to  as  going  far  be- 
yond the  evidence  adduced  here.  The  witness  has 
testified  as  to  what  he  did.  His  own  personal  ac- 
tivities, as  to  a  Receiver,  went  far  beyond  receiv- 
ing reports  from  Miss  Cosgrove  or  Mrs.  Hallberg. 
It  assmues  facts  completely  contrary  to  the  facts. 

'^ The  Court:    Overmled. 

"Q.  (By  Mr.  Enright) :  You  did,  in  fact,  Mr. 
Hallberg,  especially — or,  commencing  December 
7, 1953,  rely  upon  Miss  (207)  Cosgrove  in  perform- 
ing activities  involved  in  the  management  of  these 
five  apartment  houses  ? 

"A.    I  didn't  hear  everything  you  said  there. 

''Mr.  Enright :    Read  the  question. 
(The  question  was  read.) 

' '  The  Witness :  I  relied  on  some  of  her  activ- 
ity, that  is  true. 

"Q.  (By  Mr.  Enright):  Actually,  the  phys- 
ical method  of  operation  was  that  commencing  De- 
cember 7th  and  all  through  February  28th,  and  you 
would  make  trips  up  to  Los  Angeles  on  the  week- 
ends or  come  up  Friday  night  after  completing 
your  work  for  the  County  of  Orange,  isn't  that 
right? 
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"A.  I  came  up  during  the  week.  I  came  up 
Friday,  it  is  tme.  I  was  there  Saturday.  I  was 
even  there  on  Sunday."     (R.  433-434). 

The  Receiver's  direct  testimony  more  clearly  de- 
scribes how  he  performed  his  duties  in  managing  five 
apartment  houses  of  over  400  units,  being  substantially 
all  the  assets  of  the  Richman  trust. 

D.  Receiver's  Services. 

The  Receiver  testified,  in  giving  his  deposition, 
that  he  would  come  from  Orange  County  where  he  lived 
and  was  employed  to  Los  Angeles  on  weekends,  Sat- 
urdays and  Sundays,  and  some  evenings  to  render  his 
services  as  Receiver.  (R.  445-446).  At  trial  he  ex- 
plained that  he  came  to  Los  Angeles  during  some  week 
days. 

At  the  Court's  suggestion  the  Receiver  occupied  one 
of  the  apartments  in  one  of  the  apartment  houses.  He 
employed  a  Mr.  Harrison  from  Monday  through  Fri- 
day to  keep  the  books  and  left  instructions  for  Mr.  Har- 
lison  in  writing  on  occasions.  (R.  446).  A  diary, 
Exhibit  "B"  (R.  393-404)  was  kept  by  the  Receiver 
and  he  testified  concerning  the  entries: 

"Those  entries  w^ere  made  in  the  evening  after 
we  both  returned  home.  It  was  a  composite  of  the 
work,  for  the  most  part,  that  was  accomplished  dur- 
ing a  particular  day."    (R.  389-390). 

Miss  Cosgrove  made  the  trips  to  Los  Angeles,  col- 
lected the  rents  from  the  manager  and  deposited  them 


30 

in  the  bank.     He  explained  (R.  264-265)  that  she  han- 
dled the: 

'' decorating,  purchasing  of  material,  and  oversee- 
ing the  operations  of  the  actual  refurnishing  of 
some  of  the  apartments  .  .  .  she  represented  me 
in  a  good  many  of  our  contracts  with  sei-vice  people, 
with  the  managers,  vs^ith  the  various  tradespeople 
we  had  to  deal  with  .  .  .  She  performed  various 
duties.  Among  them  was  overseeing  the  decorat- 
ing of  a  lot  of  these  apartments.  She  made  per- 
iodic trips  every  other  day,  practically,  to  the  var- 
ious apartments  and  picked  up  the  monies  that 
were  on  hand  and  collected  by  the  managers."  (R. 
268) 

The  Receiver's  rendition  of  services  other  than  dele- 
gating to  Miss  Cosgrove  is  best  ascertained  by  reference 
to  the  record. 

On  December  1,  before  he  qualified  as  Receiver 
he  and  his  attorney,  who  had  yet  to  be  appointed 
by  the  Court  as  Attorney  for  the  Receiver,  took  over 
the  Trust's  bank  account  at  the  Union  bank  and  called 
at  the  apartment  houses  and  took  possession  of  rent 
monies.  (R.  552).  On  February  25,  1954  he  had  a 
conversation  with  his  attorney  regarding  a  conference 
he  was  to  have  the  following  day  with  the  Court  con- 
cerning appellants  having  settled  their  law  suit.  (R. 
417).  He  testified  that  on  the  evening  of  February 
26,  he  had  a  conversation  with  his  attorney : 

^'Q.    And  at  that  time  you  were  advised  by 
your  attorney  that  the  Court  had  made  the  order 
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of  February  26,  1954,  relieving  you  of  your  active 
duties  of  management  ? 

''A.     That  is  correct. 

"Q.  Of  the  five  apartments,  or  the  Trust  as- 
sets? 

^'A.    Yes. 

''Q.  Did  your  attorney  also  inform  you  that 
you  were  to  only  retain  the  monies  in  the  banks  and 
under  your  control? 

"A.     I  believe  he  did."     (R.  418) 

The  stipulation  of  the  parties  and  the  Coui't's  Order 
directed  him  to  collect  rents  and  retain  money  in  bank 
and  under  his  control  until  5 :00  o  'clock  P.  M.  on  Feb- 
ruary 28th.  He  failed  to  collect  the  petty  cash  fund 
in  the  amount  of  $785.00  in  the  possession  of  the  man- 
agers. (R.  419).  He  estimated,  v^^hen  accounting,  that 
rents  in  the  amount  of  $2000.00  were  collected  by  the 
managers  on  February  26,  27  and  28  (other  evidence 
established  the  amount  as  being  $1,290.59),  and  he  did 
nothing  about  it.  (R.  419).  The  Court's  decision  of 
October  5,  1954,  explains  that  the  Receiver  even  after 
the  February  26th  order  did  on  February  27,  1954, 
assmne  that  he  would  remain  in  possession  and  was 
justified  in  believing  that  he  should  make  payment  due 
March  1,  1954,  upon  a  trust  deed  instalhuent  secured 
by  one  of  the  apartment  houses.  At  R.  423,  the  Re- 
ceiver's testimony  reveals  that  he  had  made  the  pay- 
ment on  February  27th,  after  being  informed  by  his 
attorney  on  the  26th  of  order  made  on  that  day,  al- 
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though  the  January  1st  payment  was  made  on  January 
18th  (R.  630)  and  the  February  1st  payment  on  Feb- 
ruary 9th.    (R.  631). 

On  Sunday,  March  7,  1954,  the  attorney  for  the  Re- 
ceiver testified  that  he  was  at  the  Receiver's  home  at 
Corona  Del  Mar  after  a  golf  game.  After  dinner  the 
Receiver  Mr.  Hallberg  and  Mrs.  Hallberg  (Miss  Cos- 
grove)  discussed  the  problem  they  had  concerning  cred- 
itors' bills  or  statements  that  were  not  received  until 
after  March  1st. 

''Mr.  Hallberg  telephoned  Judge  Tolin  in  my 
presence  and  put  the  problem  to  him.  I  then 
came  on  the  'phone.  .  .  I  explained  that  I  had  con- 
tacted the  attorneys  for  the  plaintiff  and  defend- 
ant and  Mr.  Enright  objected  to  the  Receiver  pay- 
ing those  bills  and  that  Mr.  Camusi  was  agreeable 
that  they  should  be  paid  by  the  Receiver.  Judge 
Tolin  then  and  there  instructed  me  to  pay  those 
bills,  that  is,  that  the  Receiver  should  pay  those 
bills  and  those  payments  are  evidenced  by  the 
schedule  attached  to  the  Receiver's  Report  here." 
(R.  545). 

E.  Accounting  Services  and  Experiences. 

The  Receiver  testified  concerning  these  services  in 
support  of  his  fees  that  he  had  set  up  a  new  bookkeep- 
ing system.  He  testified  in  his  deposition  that  he,  when 
in  college  at  Chicago,  did  part-time  accounting  while 
in  school  (R.  911).  At  the  trial  he  testified  that  he  had 
two  years  accounting  experience  in  Chicago  (R.  737) ; 
he  left  there  to  go  to  work  for  Garrett  Co.  about  1932. 
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During  the  week  of  December  1, 1953,  he  took  over  Mr. 
Richman's  live  apartment  managers  as  his  employees 
and  also  employed  Mr.  Richman's  secretary-bookkeep- 
er, a  Mr.  Harrison.  (R.  537).  Mr.  Harrison  had  kept 
the  Richman  Trust  books  during  the  period  May,  1952, 
until  December,  1953,  for  Mr.  Riclmian.  The  Court 
rules  required  the  Receiver  to  file  an  accounting  with- 
in 60  days,  or  about  February  2nd,  1954.  The  attorney 
for  the  Receiver  filed  an  Affidavit  in  support  of  an 
Order  extending  this  time  (R.  45),  stating  that  the  at- 
torney was  not  available  to  counsel  with  the  Receiver 
and  his  bookkeeper  Mr.  Harrison  during  the  week  Jan- 
uary 24th.  The  Court  made  an  Order  extending  the 
requirements  of  the  local  Rule  18(b)  for  a  60  day  ac- 
counting to  March  20th,  1954.  Bookkeeper  Harrison 
was  discharged  at  about  the  same  time  as  this  Court 
Order  and  Affidavit.  The  discharge  occurred  at  the 
time  the  bookkeeper  was  interviewed  by  Mr.  Richman 
concerning  the  Air  Pollution  cruuinal  citation  hereaf- 
ter set  forth.  Thence  the  Receiver  employed  a  book- 
keeper named  Findeisen.  The  Receiver  never  called 
either  bookkeeper  to  explain  w^hy  it  was  that  the  books 
w^ere  as  incomplete  as  shown  by  the  testimony  of  Rich- 
man  (R.  689-700).  The  nature  of  the  accounting  as 
shown  (R.  104-121),  reveals  the  bookkeeping  problems, 
if  any,  in  the  keeping  of  records  of  receipts  and  dis- 
bursements for  the  five  apartment  houses.  The  amount 
of  money,  if  any,  that  should  be  allowed  the  Receiver 
for  his  college  part-time  or  Chicago  1931  bookkeeping 
experience  is  in  dispute. 
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F.  Refrigeration  Break-Down. 

Maude  Kennedy,  the  manager  of  the  Western  Arms 
Apartment  House,  testified  that  the  equipment  fur- 
nishing refrigeration  to  the  aj)artments  failed  Febru- 
ary 16,  1954,  and  she  tried  on  the  17th,  18th,  and  19th 
to  contact  Mr.  Hallberg.  On  the  evening  of  the  19th 
Miss  Cosgrove  called  and  asked  if  she  was  attempting 
to  get  in  touch  with  Mr.  Hallberg.  That  by  the  morn- 
ing of  the  19th,  21  of  the  apartments  were  without  re- 
frigeration. The  Receiver's  diary  (R.  403-A)  contains 
a  note  under  the  date  of  the  19th. 

"To  W.  A.  re  refrigeration  John  Dougherty." 

The  Receiver  explained  (R.  441)  that  Mrs.  Hall- 
berg did  not  report  to  him  on  the  16th,  17th,  or  18th, 
this  refrigeration  failure,  and  stated: 

'^At  this  time,  no,  because  the  refrigeration 
service  company  would  have  automatically  been 
called." 

He  could  not  recall  this  failure  being  reported  to 
him  and  stated: 

"I  do  not  believe  it  had  been  reported.  How- 
ever, I  cannot  recall  exactly  because  there  is  no 
mention  in  my  diary  here." 

In  response  to  the  Court's  questions  concerning  the 
Receiver  being  able  to : 

"recall  how  much  time  you  gave  Orange  County 
during  the  two  days  that  elapsed,  from  the  time 
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the  emergeucy  arose  and  the  time  you  arrived 
there. ' ' 

'*It  is  pretty  hard  at  this  time  to  state.  I  do 
know  I  went  in  there  and  as  far  as  the  actual  work 
on  the  unit  was  concerned,  the  men  were  more  ca- 
pable than  I  was  of  doing  the  required  amount  of 
repair;  my  being  there  wouldn't  have  helped  any." 
R.  436-437). 

Miss  Cosgrove  testified  she  phoned  Mr.  Hallberg 
at  the  Orange  County  office ;  she  had  not  told  anyone 
he  could  be  reached  there.     (R.  526) 

G.  Air  Pollution — Criminal  Citation. 

Appellant  Richman  delivered  to  the  Receiver  the 
letters  and  file  pertaining  to  Exhibit  F.  (R.  801-803), 
the  contract  for  the  installation  of  an  air  pollution  con- 
trol unit  about  December  5,  1953.  (R.  636).  Barney 
Manalis,  an  agent  of  the  contractor  with  whom  the  con- 
tract was  made  to  install  the  unit  testified  that  after  at- 
tempting to  contact  the  Receiver,  Hallberg,  several 
times  in  December,  without  success,  was  advised  by  Roy 
Harrison  (the  Receiver's  bookkeeper)  : 

''He  advised  us  at  that  time  that  as  the  Federal 
Receiver  for  the  apartment  house  he  was  not  bound 
to  the  contract  and  to  hold  up  and  do  nothing." 
(R.  702) 

The  timesheet  of  the  attorney  for  the  Receiver  and 
testimony  show  (R.  556),  that  on  December  27th,  he 
spent  .3  of  an  hour  in  the 
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*' Examination  of  files  with  reference  to  instal- 
lation of  incinerator  equipment  for  Canterbuiy 
and  Oliver  Cromweil  and  liability  of  Receiver  to 
carry  out  contracts  for  such  installation." 

He  testified  he  advised  the  Receiver  that  contracts 
were  valid  and  binding  and  that  they  should  be  caiTied 
out,  and  that  the  balance  of  the  90%  purchase  price 
was  not  to  be  paid  until  after  the  installation  had  been 
performed  and  permit  issued  by  the  Air  Pollution  Con- 
trol District.  (R.  557).  On  January  13,  1954,  Exhibit 
4  (R.  711),  a  Citation  for  violation  of  Air  Pollution 
Control  District — Los  Angeles  County,  was  issued. 
Witness  Manalis  testified  that  about  a  week  before  Jan- 
uary 22, 1954,  he  received  a  call  from  Mr.  Harrison  who 
advised  a  Citation  had  been  issued  and  to  proceed  with 
the  work.  Manalis  advised  Harrison  that  they  could 
not  proceed  with  the  work  until  the  blueprints  that  the 
Pollution  District  had  approved  had  been  returned  to 
him.  Miss  Cosgrove  testified  that  she  heard  Mr.  Hall- 
berg  tell  Mr.  Harrison  about  January  13th,  to  attend 
to  the  Citation  issued  by  the  Smog  Control  District. 
(R.  519).  The  receiver  admitted  that  he  saw  a  Mem- 
orandum dated  December  22nd,  reporting  that  instal- 
lation of  the  smog  units  were  in  suspension.  (R.  744). 
The  drawings  were  transmitted  by  Mr.  Richman  to  Mr. 
Hallberg  on  December  7th.  (R.  648).  On  January 
22nd,  Hallberg  came  to  the  office  of  the  Receivership 
at  the  Oliver  Cromwell  Apartment  House  and  went 
through  his  briefcase  and  found  the  drawings.  (R.  642). 
On  January  22nd  the  Receiver  dictated  and  caused  to 
be  transmitted  the  January  22,  1954  letter  requesting 
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Manalis  to  proceed  to  install  the  units.  (R.  646).  At 
(R.  753)  the  Receiver  explained  that  after  January 
13  he  requested  Harrison  to  deliver  the  blue  prints 
right  away.  A  criminal  complaint  was  filed  with  the 
Los  Angeles  Municipal  Court  and  Citation  issued  for 
the  manager  of  one  of  the  apartment  houses  and  Mr. 
Richman.  Miss  Cosgrove  had  done  nothing  concern- 
ing the  Citation  and  when  the  criminal  complaint  was 
filed  on  January  27th,  she  went  out  to  Mr.  Grordon  Lar- 
son's office  (Los  Angeles  Smog  Control  Director).  (R. 
521).  The  criminal  complaint  required  appearance  in 
the  Municipal  Court  on  February  1,  1954.  The  attor- 
ney for  the  receiver  left  a  telephone  message  at  ajDpel- 
lant  Richman 's  office  between  4:00  and  5:00  p.m.  on 
Friday,  January  29, 1954  that  Mr.  Richman  w^as  named 
as  a  defendant  in  a  Criminal  Complaint  with  refer- 
ence to  the  incinerator  at  the  Oliver  Cromwell,  that  a 
hearing  was  to  be  held  the  following  Monday  at  9  a.m. 
(R.  407).  Richman,  his  attorney,  and  the  attorney  for 
the  Receiver  appeared  on  February  1st  and  upon  re- 
quest by  the  attorney  for  Richman,  criminal  proceed- 
ing was  continued  and,  finally,  the  City  Prosecutor  re- 
quested dismissal  after  the  Receiver's  attorney  assured 
him  the  equipment  was  being  installed. 

H.  Receiver's  Fees. 

The  Petition  of  the  Receiver  prayed  for  reasonable 
fees.  The  District  Courts  Rule  18  (c)  (4)  requires  a 
Receiver's  Petition  for  fees  to  "show  in  what  amount 
.  .  .  fees  wall  be  asked  for."  The  Court  explained 
upon  the  first  day's  hearing 
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'^The  Court:  The  court  should  note  for  the 
record  here  that  when  the  Receiver  was  engaged 
in  the  preparation  oi  his  report  either  Mr.  Hall- 
berg  or  Mr.  Whyte — I  don't  recall  which  one — 
called  me  and  said,  Do  we  have  to  set  forth  a  par- 
ticular amount  or  may  we  leave  it  to  the  discretion 
of  the  court  and  ask  for  a  reasonable  teeV 

"I  told  them  I  would  like  for  them  to  set  forth 
in  detail  what  had  been  done  and  if  they  wanted 
to  leave  it  to  the  court  to  determine  a  reasonable 
amount  that  the  court  would  not  insist  upon  com- 
pliance with  the  rule  that  an  amomit  shall  (15) 
be  prayed  for.  But  they  could  leave  it  as  reason- 
able or  they  would  state  a  specific  amount. 

"I  was  then  told  that  Mr.  Whyte  felt  he  ought 
to  put  in  a  specific  amount,  which  he  did,  and  that 
Mr.  Hallberg  preferred  to  leave  his  to  a  prayer  for 
reasonable  amount."     (R.  254) 

Objections  to  the  Receiver's  Petition  had  been  made 
upon  the  ground  that  it  did  not  comply  with  the  Court 
rule  specificially  requiring  a  Receiver  to  set  forth  the 
specific  amount  he  desired  to  be  paid  as  fees.  The 
Court  inquired  from  the  attorney  for  Richman  what 
fee  Richman  felt  should  be  allowed  for  the  Receiver. 
(R.  256).  The  attorney  explained  (R.  258-261),  the 
problems  appellant  had  in  determining  what  would  be 
a  reasonable  fee  and  concluded : 

"I  would  like  to  hear  the  man  say  what  he 
feels  he  is  entitled  to  for  his  weekends  or  his  trips 
up  here." 

Thereupon  the  Court  stated : 
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''We  had  better  take  full  evidence  on  what  he 
did."  which  resulted  in  several  days  trial.  (R.  261). 

At  the  end  of  the  first  day's  hearing  on  May  12th 
the  Court  Stated: 

"We  will  begin  this  case  tomorrow  at  11:00 
o'clock.  Please  let's  not  try  to  make  a  career  of 
it.  It  is  the  sort  of  thing  that  should  have  been 
over  by  now.  It  is  the  sort  of  thing  that  is  cus- 
tomarily handled  on  a  Monday  motion  calendar." 
(416) 

Thereupon  counsel  for  Richman  inquired  from  the 
witness  Roy  E.  Hallberg,  Receiver: 

"Q.  How  much  compensation  do  you  person- 
ally feel  you  should  receive,  Mr.  Hallberg? 

"A.  Well,  in  my  Petition  I  am  leaving  that 
entirely  up  to  the  Court. ' ' 

Appellant  explained  his  dilennna  to  the  Court,  aris- 
ing out  of  the  Receiver  not  stating  what  fees  he  would 
consider  satisfactory,  as  required  by  the  rules,  and  the 
attorney  for  the  Receiver  petitioning  for  $3,000.00  or- 
dinary fees  and  extraordinary  fees,  without  specifying 
the  amount,  whereupon  the  court  assumed  responsibil- 
ity for  the  Receiver  failing  to  specify  the  amount  of 
fees  he  desired.  (R.  624).  After  the  Court  had  ren- 
dered its  decision  of  October  5,  1954,  awarding  the  Re- 
ceiver $6,000.00  fees  and  his  attorney  $1,000.00,  another 
hearing  was  had  at  the  request  of  the  Court,  in  its 
Chambers,  on  October  12th.  (R.  843).  After  the  Re- 
ceiver's attorney  explained  why  $1,000  was  unreason- 
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able  and  that  $3,000.00,  plus  extraordinary  fees  would 
be  reasonable  the  Court  stated  concerning  Mr.  Hall- 
berg's  fee: 

' '  Now,  Mr.  Hallberg  asked  for  less  than  he  got 
out  of  the  Court.  I  increased,  not  the  prayer  of 
his  petition,  but  the  tenor  of  his  testimony,  because 
1  felt  that  he  had  not  given  any  account  to  the  ele- 
ment of  having  to  account  so  fully  in  court,  as  well 
as  by  the  accounting  which  he  had  prepared  and 
filed. 

"He  was  brought  before  the  court  almost  as  if 
he  were  accused  of  a  crime  here  and  was  treated 
by  some  of  the  parties  to  the  suit,  or  by  one  of  the 
parties  to  the  suit  and  one  of  the  attorneys  to  the 
action  with  less  respect  than  I  have  seen  embezzlers 
treated  when  I  was  handling  the  criminal  calendar 
of  the  court."     (R.  858-859). 

Appellant  was  never  informed  as  to  what  fee  Re- 
ceiver Hallberg  desired  other  than  he  would  rely  upon 
the  Court  to  fix  a  reasonable  fee.  Appellant  established 
the  facts  in  the  Court,  presents  them  to  this  Court  in 
an  effort  to  determine  a  proper  fee,  for  this  Receiver, 
who  has  as  yet  to  state  what  amount  of  fee  he  is  asking 
for  under  Rule  18(c)(4). 

During  the  October  12,  1954,  presentation  by  the  at- 
torney for  the  Receiver  seeking  additional  attorney's 
fees,  the  Trial  Judge  stated  concerning  the  Receiver's 
fees: 

''The  Court  was  interested,  however,  that  the 
expense  of  a  brief  court  supervision  of  these  prop- 
eii:ies,  pending  what  was  then  determination  of  an 
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appeal,  or  it  was  a  promised  appeal  then,  or  the 
possibility  of  settlement,  the  court  was  interested 
that  the  court's  administration  of  the  property 
should  not  be  so  costly  as  that  which  the  court  has 
fomid  was  excessive.  I  expressed  that  to  everyone 
in  the  case."    (R.  858) 

Appellant  Richman's  administration  of  the  proj)- 
erty  under  the  Trust  from  November,  1945  to  Decem- 
ber 2, 1953,  resulted  in  an  increase  in  value  from  $375,- 
000  to  $1,200,000.  (R.  603-604).  He  had  been  operating 
the  assets  under  the  name  Nagel-Richman  during  the 
period  1936  to  1945.  He  had  operated  apartment  build- 
ings for  banks  and  tmst  companies  commencing  about 
1932.  (R.  602-603).  He  contributed  one-half  the  assets 
of  the  trust.  Richman's  compensation  under  the  Trust 
Agreement  was  fixed  at  10%  of  receipts,  exclusive  of 
capital  assets.  The  Receiver's  report  showed  total 
receipts  of  $94,153.59,  which  included  $377.35  being 
''other"  than  rents  receipts  or  rental  collections  in  the 
amount  of  $93,776.24.  (R.  105).  This  would  have  re- 
sulted in  a  fee  to  Richman  of  $9,377.62.  (Richman's 
operations  for  the  same  months  a  year  earlier  resulted 
in  receipt  of  $97,404.58).  (R.  600).  In  addition  to 
Appellant  Richman's  ownership  of  one-half  the  capital 
assets  of  the  Trust,  his  time  and  experience  in  admin- 
istering the  Trust  as  agent,  he  paid  the  expenses  of 
managing  the  properties  out  of  his  10%  fee. 

"I  furnished  the  office,  telephone,  all  equip- 
ment, all  stenographic  and  bookkeeping  help,  tax 
work,  and  paid  the  phone  bill,  paid  the  postage." 
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He  did  not  pay  the  phone  bill  for  the  managers  at 
the  five  apartment  house.  They  were  paid  by  the  trust. 
He  testified : 

"Mr.  Harrison  was  paid  by  me  entirely.  He 
was  never  an  employee  of  the  Trust,  or  never  was 
any  other  secretary  of  mine  an  employee  of  the 
Trust.  I  paid  the  social  security,  unemployment, 
compensation  insurance  on  my  secretary." 

"The  Court:  The  books  and  records  of  the 
Trust  were  kept  at  your  expense?  You  paid  the 
entire  cost  for  their  keeping  T' 

"The  Witness:  I  did."     (R.  604) 

The  Receiver's  accounting  shows  a  total  expenditure 
for  salary  of  l3ookkeepers  and  other  salary  expense  of 
$1,628.18  (R.  110,  Ex.  2)  ;  Petty  cash  $180.48;  Rental 
of  apartment  occupied  by  Receiver  $65.00  a  month 
would  be  an  additional  $195.00;  Receiver's  fee  $6,- 
000.00 ;  his  attorney  $1,800.00,  resulting  in  a  total  cost 
of  $9,803.68,  exclusive  of  miscellaneous  expenses,  some 
of  which  are  shown  in  the  Receiver's  accounting  as 
typewriter  rental,  pay  roll  taxes  and  other  items.  Thus 
$9,803.68  at  least  will  be  paid  out.  The  court  stated 
it  should  be  less  than  the  $9,377.62  Mr.  Richman  would 
have  received. 

Reference  is  here  made  to  the  facts  heretofore 
stated,  for  example:  the  Receiver's  $355.00  a  month 
salary  while  employed  by  the  Coimty  of  Orange;  his 
previous  monthly  salary  of  $350.00  a  month  while  em- 
ployed by  Narmco  Company,  a  fishing  pole  manufac- 
turer ;  and  his  $100.00  a  week  drawing  account  while  an 
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employee  of  Morgan  Construction  Company  for  a  few 
months  in  1951,  as  bearing  upon  this  question.  The 
entire  record  demonstrates  that  the  Receiver  delegated 
his  duties  to  Miss  Cosgrove,  who  in  turn  relied  upon 
the  five  managers  of  the  apartment  houses  and  Mr. 
Richman's  former  secretary,  the  bookkeeper  Harrison, 
to  operate  the  properties  and  keep  the  records. 

Other  evidence  presented  by  the  Receiver  upon  the 
fee  question  v\'as  the  testimony  of  Jefferson  A.  Mann 
(R.  298-324),  who  tstified  he  was  connected  with  R.  A. 
Rowan  &  Co.,  a  real  estate  concern  which  had  been 
operating  for  over  fifty  years  in  Los  Angeles;  that  it 
managed  properties  for  individuals  (R.  298) .  He  iden- 
tified the  Los  Angeles  Realty  Board  Schedule  of  Man- 
agement Fees  (R.  309),  which  was  applicable  to  apart- 
ment houses  (R.  310) ;  that  such  manager  bore  his 
own  expenses  of  collecting  the  rents  and  making  an 
accounting;  made  recommendations  to  an  owner  con- 
cerning management,  renegotiated  contracts,  loans,  and 
made  major  decisions  as  to  alterations.  The  schedule 
of  fees  provided: 

' '  .  .  .  when  the  monthly  rentals  from  the  single 
tenants  or  the  average  monthly  rentals  from  two 
or  more  tenants  in  the  same  building  is  over  $2,- 
000.00,  the  charge  shall  be  3%."    (R.  313). 

I.  Objection  To  Receiver's  Report. 

Appellant  Richman's  Objections  to  the  report  of 
the  Receiver,  the  Accounting  attached  thereto,  and  the 
Petition  for  fees,  was  directed  to  the  allegations  of 
the  Report  that  the  Receiver  had  performed  the  many 
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acts  alleged  in  the  Report,  when  in  fact  he  had  dele- 
gated to  others  the  performing  of  those  acts  (R.  126) ; 
the  Receiver's  failure  to  perform  the  Air  Pollution 
Control,  Inc.,  Contract  pertaining  to  the  installation 
of  smog  control  units  (R.  127)  ;  failure  to  be  available 
or  otherwise  supervise  the  maintenance  of  the  refrig- 
eration unit  w^hich  failed  at  the  Western  Arms  Apart- 
ments (R.  128)  ;  failure  of  the  Receiver  to  carry  out 
the  Order  of  the  Court  dated  February  26, 1954,  in  that 
he  failed  to  collect  rents  which  he  stated  in  his  account 
to  be  $2,000.00;  failure  to  retain  control  of  the  Petty 
Cash  fund  in  the  hands  of  his  agents-managers  in  the 
amount  of  $785.00;  his  act  of  paying  $2,027.25  on  Feb- 
ruary 27,  1954  (R.  134-135) ;  and  his  failure  to  pay 
Appellant's  claim,  in  the  amomit  of  $3,104.33  (R.  135). 
During  trial  it  was  ascertained  that  the  Receiver  in  no 
maimer  accounted  for  or  reported  concerning  his 
$400.00  deposit  upon  Workmen's  Compensation,  on 
which  $158.00  was  refundable  to  him  (R.  667)  rather 
he  turned  it  over  to  appellant  Tidwell.     (R.  664) 

J.  Attorney's  Fees. 

Appellant  Richman's  Objections  to  the  attorney 
fees  claim  for  ordinary  ser^dces  in  the  sum  of  $3,000.00, 
plus  an  unspecified  amomit  for  extraordinary  services, 
Avere  upon  the  ground  that  they  were  excessive,  upon 
the  further  ground  that  the  attorney  unreasonably  ex- 
pended time,  and  improperly  advised  the  Receiver. 
Among  the  latter  class  of  acts  were : 

1)  The  attorney  and  Receiver  taking  over  the 
Trust's  bank  accomit  and  requesting  managers  to  turn 


45 

over  money  to  them  and,  in  fact,  collecting  moneys 
from  one  of  the  managers  l^efore  the  Receiver  was 
appointed;  2)  The  attorney's  failure  to  advise  the  Re- 
ceiver that  nonperformance  of  a  Smog  Control  Con- 
tract might  result  in  criminal  prosecution;  3)  The 
attorney  apparently  erroneously  assumed  that  a  liti- 
gant whose  property  has  by  Court  Order  been  placed 
in  the  possession  of  a  Receiver  has  no  right  to  make 
inquiries  concerning  his  property  or  the  acts  of  the 
Receiver.  After  the  Criminal  Complaint  had  been 
filed  against  Richman,  as  an  owner  of  one  of  the  apart- 
ment houses  and  Agent  for  the  Trust,  thereafter  the 
attorney  for  the  Receiver  had  left  a  telephone  message 
at  Mr.  Richman 's  office  late  on  Friday  afternoon  ad- 
vising that  the  Criminal  Citation  was  set  for  hearing 
on  Monday  morning.  Mr.  Richman  on  Saturday  went 
out  to  see  the  Receiver's  bookkeeper  Harrison  to  find 
out  what  had  happened.  The  attorney  for  the  Receiver 
objected  to  the  statements  made  by  the  bookkeeper  as 
being  hearsay  and  asserted : 

''but  to  go  behind  the  Receiver's  back,  as  Mr. 
Richman  did  in  this  instance,  to  go  out  and  talk 
to  his  agent  behind  his  back,  to  spy  upon  his 
operations  without  his  knowledge,  seems  to  me 
that  those  statements  are  clearly  outside  the  scope 
of  the  agent's  authority."     (R.  643). 

The  services  rendered  by  the  attorney  are  stated  to 
be  evidenced  by  the  Petition  to  Employ  Counsel  (R. 
27),  and  the  Order  thereon  (R.  29)  ;  the  Petitions  to 
pay  Christmas  Bonuses  and  to  Renovate  (R.  33,  R.  36) ; 
the  hearing  upon  the  renovation  Petition  held  on  Jan- 


46 

uaiy  15,  1954  (R.  216-230),  the  Report  and  Petitions 
for  fees. 

Appellant  presents  the  question  as  to  whether  or 
not  this  voluminous  record  and  appeal  would  be  pend- 
ing had  the  Receiver  and  his  attorney  complied  with 
the  Court  Rules  as  to  filing  an  accomiting  and  specify- 
ing the  amounts  of  fee  they  desired,  in  their  Petitions. 
Services  rendered  in  this  category  are  shown  by  the 
record.  Affidavit  of  the  attorney,  and  Order  of  the 
Court  extending  the  Receiver's  time  to  file  his  first 
report  as  required  by  the  Rules.  (R.  44).  Had  the 
Receiver  or  his  attorney  made  a  disclosure  as  to  the 
Receiver's  experience,  qualifications  and  manner  in 
which  the  Receiver  was  administering  the  property — 
that  is  by  delegation  while  he  was  employed  by  the 
County  of  Orange,  this  record  and  the  issues  presented 
would  not  be  still  pending.  The  Receiver  and  his  at- 
torne}^  took  the  position  they  were  defending  them- 
selves, when  it  was  their  duty  as  fiduciaries  to  explain 
their  whereabouts,  acts  and  qualifications  when  at- 
tempting to  justify  them  and  the  fees  they  sought. 
The  original  award  of  $1,000.00  to  the  attorney  was 
ample  and  even  the  $1,800.00  later  total  award  was 
less  than  the  $3,000.00  plus  extraordinary  the  attor- 
ney sought.  The  court  itself  chastised  the  attorney 
when  granting  him  the  additional  $800.00.  (R.  863, 
865,  867). 

SPECIFICATIONS  OF  ERROR 

Appellant  Richman  filed  notice  of  appeal  from  the 
whole  of  the  Order  and  Jud.gment  dated  November  19, 
1954,  which  resulted  in  the  following  errors : 
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1.  It  was  error  for  the  Trial  Coui-t  to  assume  it 
had  jurisdiction  to  construe  and  enforce  Rich- 
man's  and  Tidwell's  Settlement  Agreement  evi- 
denced by  the  written  offer  dated  February  19, 
1954,  and  written  acceptance  on  February  25th, 
1954,  except  to  the  extent  that  it  direct  the  Re- 
ceiver to  account,  protect  the  rights  of  any  other 
persons  not  parties  to  this  litigation,  and  im- 
pomid  the  remainder  of  the  funds  subject  to 
the  directions  of  Tidwell  and  Richman,  the  par- 
ties to  the  settlement  agreement.  (R.  137,  138, 
154,  245,  685,  686). 

2.  It  was  error  for  the  trial  court  to  award  a  credit 
in  favor  of  Appellant  Tidwell  against  the  bal- 
ance of  the  funds  in  the  possession  of  or  under 
the  control  of  the  Receiver  upon  the  following 
items : 

A.  One-half  of  asserted  utility  bills  amounting 
to  $938.75; 

B.  One-half  of  certain  taxes  amounting  to  $2,- 
476.38; 

C.  One-half  the  cost  of  certain  catalytic  units 
(smog  control)  amounting  to  $1,300.00.  (R. 
195) 

3.  The  Court  erred  in  failing  to  surcharge  the  Re- 
ceiver on  account  of  rents  collected  after  the  set- 
tlement and  before  5 :00  p.  m.  February  28,  1954, 
in  the  sum  of  $1,290.59,  in  the  amount  of 
$158.00  being  Workmans  Compensation  Insur- 
ance deposit  refund,  in  the  amount  of  $2,027.25 
prepayment  upon  trust  deed  note,  and  in  the 
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sum  of  $785.00,  being  a  petty  cash  fund  under 
the  control  of  the  Receiver,  subject,  hoNvever,  to 
the  Receiver  not  being  personally  surcharged  in 
the  event  the  Appellant  Tidwell  is  surcharged 
with  these  amomits.     (R.  184,  185). 

4.  The  Court  erred  in  failing  to  award  Appellant 
Richman  a  credit  upon  the  funds  remaining  in 
the  possession  or  under  the  control  of  the  Re- 
ceiver for  his  November,  1953,  fee  under  the 
Trust  Agreement,  in  the  amount  of  $3,104.35, 
but  rather  awarded  him  $1,862.60.     (R.  194). 

5.  The  Court  erred  in  ordering  that  the  Receiver 
reimburse  himself  from  the  moneys  in  his  pos- 
session to  the  extent  of  $89.20  paid  out  by  him 
for  copies  of  depositions.     (R.  195). 

6.  The  Court  erred  in  awarding  to  the  Receiver 
Roy  Hallberg  a  fee  in  the  amomit  of  $6,000.00. 
(R.  194). 

7.  The  Court  erred  in  awarding  to  John  White, 
Attorney  for  the  Receiver,  a  fee  in  the  amount 
of  $1,800.00.     (R.  194). 

8.  The  Court  erred  in  deteimining  that  the  First 
and  Final  Account  and  Report  of  the  Receiver 
was  full  and  correct.    (R.  193,  194). 

9.  The  Court  erred  in  failing  to  disqualify  the 
Trial  Judge  to  hear  the  settlement  of  the  Re- 
ceiver's Accomit.     (R.  157,  158,  456,  461). 
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ARGUMENT 
Specification  of  Error  1. 

Appellant  Richman  acknowledges  that  a  court  of 
equity  has  power  and  control  over  its  Receiver  but 
this  power  and  control  is  for  the  benefit  and  subject 
to  the  direction  of  the  parties  to  the  litigation  except 
where  some  public  interest,  as  distinguished  from  pri- 
vate rights,  might  be  involved.  The  Receiver  and  the 
Court  exist  for  the  benefit  of  the  citizens — the  parties 
litigant.  The  parties  to  litigation,  after  appointment 
of  a  receiver,  have  the  right  and  the  duty  to  minimize 
litigation  and  settle  their  differences.  Having  made 
a  settlement  the  Court  should — and  we  assert  must — 
make  all  reasonable  and  proper  Orders  requested  by 
the  parties  to  carry  out  the  settlement.  Here  the  par- 
ties agreed  as  a  part  of  their  Settlement  Contract  that 
they  make  a  Stipulation  that  the  Receiver  be  relieved 
of  his  active  duties  at  5:00  p.  m.  February  28,  1954, 
and  thence  he  account  as  of  that  hour.  The  parties 
submitted  their  Stipulation  and  the  Court  made  an 
Order  carrying  it  into  effect,  both  dated  February  26, 
1954.  The  Settlement  Agreement  itself  evidences  the 
distrust  existing  between  the  parties  and  their  counsel 
and  reveals  an  effort  to  spell  out  principles  for  and  a 
plan  of  carrying  out  the  settlement.  The  offer,  which 
Tidwell  and  her  attorneys  in  writing  accepted  '^un- 
qualifiedly" (R.  143),  recited  the  circumstances  as 
follows : 

"As  I  review  the  matter,  the  court  decision 

gave  your  client  what  she  was  offered  two  and  a 
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half  years  ago  before  suit  was  filed,  namely,  a 
division  of  the  trust.  The  court  in  the  decision 
avoided  any  intimation  of  fraud  on  the  part  of 
Mr.  Richman  and  your  auditing  has  not  produced 
any  fraud.  Therefore,  until  such  time  as  the  last 
court  has  sustained  your  contention  of  any  fraudu- 
lent acts  on  the  part  of  Mr.  Richman,  you  may  not 
expect  any  concession  from  Mr.  Richman  that  in 
any  way  implicates  him  with  fraud. 

''Your  intimations  that  any  arrangement  Mr. 
Richman  might  make  that  he  would  not  live  up 
to  are  not  appreciated.  Bear  in  mind  the  record 
in  this  case  is  full  of  examples  of  Mrs.  Tidwell 
changing  her  mind  after  agreements  have  been 
made,  and  I  can  assure  you  that  anything  Mr. 
Richman  agrees  to  will  be  carried  out. 

"In  regard  to  your  request  that  I  spell  out  'ex- 
actly' the  precise  terms  and  wording  of  the  release, 
I  do  not  think  that  is  at  all  necessary.  Any  agree- 
ment made  contemplates  a  full  release  of  any  and 
all  claims  that  either  Mr.  Richman  or  Mrs.  Tid- 
well have  or  think  they  have  against  the  other 
from  the  beginning  of  the  world  to  the  present 
time.  If  this  matter  is  going  to  be  terminated, 
it  is  my  desire  to  have  it  terminated  completely 
and  not  by  use  of  trick  terminology  which  might 
subject  it  to  other  lawsuits  in  the  future."  (R. 
139,  140). 

The  Court  itself  was  aware  of  the  family  difficul- 
ties existing  between  Tidwell  and  Richman.  Appar- 
ently it  took  upon  itself  the  arranging  for  the  Re- 
ceiver's bond  on  December  2,  1953.  (R.  555).  Even 
after  the  parties  had  settled,  the  Receiver  and  his  at- 
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torney  on  a  Sunday  evening  after  a  golf  game  on  March 
7,  1954,  called  the  Trial  Judge  and  advised  him  that  a 
dispute  existed  between  Tidwell  and  Richman  con- 
cerning payment  of  certain  expenses.  The  attorney 
for  the  Receiver  testified  he  advised  the  Trial  Judge 
that  the  attorneys  for  the  parties  were  not  in  agree- 
ment. The  Trial  Judge  directed  the  Receiver  and  the 
attorney  at  that  time  by  phone  to  pay  the  various  items 
without  consulting  with  or  considering  the  desires  of 
the  parties  to  the  settlement. 

The  Court  was  sufficiently  informed  by  the  terms 
of  the  February  26th,  1954  Stipulation  (R.  54)  of  the 
parties  to  make  its  Order  on  February  26th  terminat- 
ing the  Receiver's  general  powers  by  its  Order  direct- 
ing the  Receiver  to  terminate  his  active  duties  and  to 
turn  over  the  assets  to  Tidwell: 

"excepting  money  in  bank  and  under  the  control 

of  the  Receiver". 

That  the  Court  realized  the  limited  powers  of  the  Re- 
ceiver is  apparent  from  its  Order  directing  the  filing 
of  the  dismissal  of  the  action  wdth  prejudice,  w^hen  it 
ordered  the  filing  of  dismissal  on  March  22,  1954,  in 
the  following  terms: 

"It  is  so  ordered  except  that  jurisdiction  is  re- 
tained over  all  monies,  credits  and  assets  in  pos- 
session or  under  control  of  Roy  E.  Hallberg,  Re- 
ceiver heretofore  appointed  herein,  and  over  said 
receiver  and  to  fix  his  compensation  and  allow 
his  expenses,  including  fee  for  his  attorney."  (R. 
125) 
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These  events  having  occurred,  Appellant  Richman  in 
his  Objections  to  the  Report  and  Account  of  the  Re- 
ceiver, alleged  that  the  Trial  Court  had  no  power  to 
interpret  or  construe  the  litigants'  Settlement  Agree- 
ment of  February  25,  1954,  and  alleged  that  each  is 
entitled  to  apply  to  a  court  of  competent  jurisdiction 
to  initially  and  originally  determine  their  respective 
lights  under  their  settlement  contract.     (R.  138). 

The  receivership  was  ancillary  and  incidental  to  the 
action  which  had  been  dismissed  with  prejudice.  The 
Court  by  its  Order  of  February  26th  divested  the 
Receiver  of  control  over  the  subject  matter  of  the 
receivership  "excepting  money  in  bank  and  under  the 
control  of  the  receiver".  These  were  the  only  assets 
under  the  control  of  the  receiver  subject  to  his  account- 
ing for  his  administration,  when  the  Court  on  March 
22nd  ordered  the  dismissal  with  prejudice  and  spelled 
out  its  jurisdiction  over  the  Receiver  to  fix  his  and  his 
attorney's  compensation. 

Aside  from  the  events  which  seemed  unusual  to 
Appellant  Richman,  such  as  the  Trial  Judge  forthwith 
ordering  the  appointment  of  the  Receiver  on  Novem- 
ber 30th,  and  the  representations  made  concerning  the 
Receiver's  availability,  experience  and  qualifications 
and  his  delegating  his  duties  to  Miss  Cosgrove.  Ap- 
pellant  Richman  had  the  right,  in  the  event  he  could 
not  agree  with  Tidwell  as  to  the  construction  of  their 
settlement  agreement,  to  cause  such  a  dispute  to  be  the 
subject  matter  of  another  action.  Such  an  action 
would  have  permitted  of  the  due  process  procedure 
requiring  pleadings  to  be  initially  presented  and  deter- 
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mined  by  a  court  o£  competent  jurisdiction.  That  his 
objection  to  tlie  Trial  Judge  proceeding  to  construe 
their  contract  was  justified,  is  evidenced  by  the  ex- 
tended spasmodic  hearings  during  the  months  of  May 
and  June  resulting  in  the  Court  approving  the  Re- 
ceiver's Report  and  Accounting  as  being  correct  in 
every  instance.  Obviously,  such  a  blanket  approval 
was  error  because : 

A.  The  Court,  in  another  part  of  his  Order  directed 
that  a  payment  made  by  the  Receiver  in  the 
amount  of  $2,027.27,  being  an  installment  due 
on  March  1,  1954,  was  an  improper  payment  on 
the  part  of  the  Receiver.     (R.  193). 

B.  The  accounting  of  the  Receiver  did  not  account 
for  rents  during  the  period  February  25th-28th, 
which  his  Report  recited  to  be  the  sum  of  $2,- 
000.00,  but  which  was  shown  by  the  evidence  to 
be  $1,290.59,  and  which  item  was  acknowledged 
in  the  Court's  Memorandum  Decision  (R.  184). 

C.  The  accounting  acknowledged  petty  cash  funds, 
but  the  Receiver  failed  to  retain  control  of  them 
and,  in  fact,  permitted  Tidwell's  agents  to  take 
possession  of  them,  as  acknowledged  in  the  De- 
cision.    (R.  185). 

D.  The  Court  in  its  Order  recited: 

^'The  Receiver  failed  to  pay  certain  utility 
bills  incurred  in  the  month  of  February,  1954, 
in  the  sum  of  $1,877.50"  (No  evidence  to  sup- 
port Finding). 

"The  Receiver  also  failed  to  pay  any  of  the 
real  property  taxes  on  Trust  assets  for  the 
months  of  January  and  February,  1954,  which 


54 

taxes  amount  to  the  sum  of  $4,952.77.  The 
Receiver  further  failed  to  pay  for  two  cata- 
lytic units  ill  the  »uiii  of  $1300.00  each.  ..." 
(R.  193). 

Each  of  these  purported  Findings  and  the  portions  of 
the  Judgment  which  thereafter  ordered  certain  bene- 
fits for  Tidwell  constituted  and  was  a  construction  of 
the  Settlement  Agreement  which  was  beyond  the  power 
and  right  of  this  Trial  Court.  These  points  are  in 
addition  to  and  aside  from  the  fact  that  the  Court 
ignored  the  written  escrow^  instructions  signed  by  the 
settling  parties  and  their  attorneys  providing  there 
be  no  prorations,  specifically  none  for  rent  or  taxes. 

Specifications  of  Error  2,  3  and  4. 

The  Trial  Court's  Memorandmn  Decision  (R.  182) 
and  its  Order  of  October  22,  1954  (R.  189)  each  in  part 
interpreted  and  by  order  applied  the  Settlement  Agree- 
ment of  the  Appellants.  Court  ordered  pretrial  for 
June  21,  1954,  Appellant  Riclunan's  Exhibits  A  to  H 
were  received,  a  continued  hearing  was  had  on  Sep- 
tember 27,  1954,  the  court  sustained  an  objection  to 
Appellant  Tidwell's  evidence  (R.  835-837),  no  other 
trial  was  ever  held.  The  gross  abuse  of  judicial  discre- 
tion charged  by  Richinan  arises  out  of  the  fact  that 
when  Appellant  Tidwell  offered  on  September  27  evi- 
dence as  to  her  reimbursement  claims  for  real  prop- 
erty taxes  and  utility  bills  the  court  sustained  an  ob- 
jection (R.  837)  to  this  evidence  leaving  no  evidence 
of  record  to  support  the  Court's  Order  and  Judgment 
directing  the  payment  of  Tidwell's  claims. 
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The  Settlement  Agreement  verbatim  appears  R. 
139-144.  It  consists  of  a  February  19, 1954  letter  offer- 
ing to  buy  or  sell  under  the  terms  stated  in  the  letter. 
One  of  which  was  that  the  parties  would  stipulate  for 
the  Receiver  to  be  relieved  as  of  February  28,  1954 
and  that  the  Receiver  would  report ;  and/or  after  pay- 
ment or  provision  for  the  Receiver's  claims  and  ex- 
penses and  operating  obligations,  any  funds  remaining 
would  be  divided  equally. 

Appellant  Tidwell  contended  in  the  trial  court  that 
the  written  agreement  and  the  escrow  instructions  spe- 
icfically  contemplated  by  the  agreement  must  be  con- 
strued together  under  California  Civil  Code  1642  citing 
King  v.  Stanley,  32  Cal.  (2),  584,  197  P.  2d  321;  Pigg 
V.  Kelley,  92  Cal.  App.  329,  268  P.  463;  WomUe  v. 
Wilbur,  3  Cal.  App.  527,  86  P.  921.  For  Richman  the 
trial  court  was  advised  (R.  821)  that  he  agreed  with 
this  proposition  and  cited  a  more  recent  decision.  Les- 
ter V.  Handelsman,  May,  1954,  125  Cal.  App.  (2)  243, 
270  P.  2d  563,  where  the  court  stated  at  567: 

"There  are  two  instrmnents  involved  here,  the 
agreement  of  purchase,  and  the  escrow  instruc- 
tions. Where  the  tenns  of  an  executory  agreement 
for  the  sale  of  real  property  are  clarified  by  the 
provisions  of  signed  escrow  instructions,  those  in- 
struments are  to  be  considered  together  in  deter- 
mining the  understanding  of  the  parties  and  in 
ascertaining  their  rights  and  obligations." 

If  there  is  micertainty  as  to  the  meaning  of  the  Settle- 
ment Agreement  it  was  clarified  by  the  escrow  instruc- 
tions executed  on  February  26  one  day  after  Tidwell 
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accei)ted  the  offer  by  lier  letter  of  February  25  when 
both  she  and  her  attorneys  signed  the  instructions, 
(R.  800)  which  specifically  provided  that  there  would 
be  no  proration  of  taxes.  The  escrow  instructions  con- 
tained the  provision: 

"The  following  adjustments  only  are  required  in 
this  escrow." 

No  adjustment  or  prorations  were  provided  for.  Spe- 
cifically blank  spaces  were  provided  for  the  insertion 
of  the  date  for  prorating  taxes  and  rents  and  the  word 
"none"  was  inserted. 

The  abuse  of  discretion  by  the  trial  court  becomes 
more  glaring  as  a  result  of  it  ordering  proration  of 
taxes  and  utilities  when  Appellant  Richman  informed 
the  C^ourt  at  pretrial  (R.  837)  that  in  the  event  Tid- 
well's  proffered  evidence  as  to  taxes  and  utilities  ex- 
penditures were  to  be  received  in  evidence  it  would 
necessitate  a  trial  for  the  following  reasons:  Appel- 
lant Richman  had  paid  personal  property  taxes  which 
otherwise  should  be  prorated  and  an  accounting  of  the 
monies  received  by  Tidwell  after  March  1st  on  account 
of  utilities  would  be  necessary.  The  trial  court  stated 
that  in  the  event  it  changed  its  ruling  it  would  appoint 
a  Master  to  take  Evidence.     (R.  837). 

The  Order  of  the  trial  court  was  further  erroneous 
in  awarding  the  buyer  Tidwell  one-half  the  cost  of  the 
catalytic  units,  amounting  to  $1,300.00.  These  were 
contracted  for  before  the  Receiver  was  appointed.  They 
were  apparently  installed  after  the  hearing  on  the 
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criminal  citation  on  February  1,  1954.  The  contract 
specifically  provided  (R.  802)  that  the  balance  of  the 
purchase  price  was  "payable"  upon  receipt  of  the  Los 
Angeles  County  Polution  Control  District  Permit  to 
Operate. "  The  permits  were  issued  (R.  805)  on  March 
9  and  Jmie  2, 1954.  The  purchaser  Tidwell  was,  under 
the  Settlement  Agreement,  (para.  4)  : 

"entitled  to  all  receipts  and  shall  assume  all  oper- 
ating obligations  of  Richman  Trust  from  March 
1,  1954  on  or  mitil  the  appointment  of  a  Receiver 
as  might  occur  under  7(c)  hereof." 

Appellant  Tidwell  purchased  the  assets  subject  to  the 
Receiver  operating  the  assets  and  collecting  the  rents 
until  Febi-uary  28,  1954.  The  smog  control  catalytic 
units  were  being  purchased  after  March  1,  1954  on 
the  date  when  the  Los  Angeles  County  Polution  Con- 
trol District  issued  a  permit  (March  9  and  June  2) 
even  though  they  may  have  been  physically  installed 
before  March  1,  1955. 

The  parties  specifically  provided  an  exact  hour  in 
their  stipulation,  Exhibit  C,  (R.  796)  when  the  Re- 
ceiver should  terminate  collecting  the  rents.  It  w^as 
to  be  5:00  o'clock,  Sunday,  March  28,  1954.  The  Court 
made  the  Order,  Exhibit  D,  (R.  798)  carrying  out  the 
stipulation,  both  of  which  provided  that  the  Receiver 
was  to  carry  on  his  active  duties  of  management  and 
control  and  possession  of  the  assets  until  5:00  p.m. 
February  28,  1954.  Thereafter,  the  Receiver  was  re- 
quired to  continue  to  retain  the  "money  in  the  bank 
and  under  the  control  of  the  said  Receiver."  The 
Decision    states    that    these    rents    collected    before 
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5:00  p.m.  on  February  28  and  the  cash  funds  in  the 
amount  of  $785.00  in  the  possession  of  the  Receiver's 
agents,  the  managers  of  the  apartments,  were  "assets 
of  Richman  Trust. ' '  The  Coiu't  then  deducts  that  since 
Tidwell  purchased  the  assets  she  was  entitled  to  these 
sums  of  money.  Obviously,  such  a  deduction  ignores 
the  terms  of  the  Purchase  Agreement,  the  Stipulation 
of  the  parties  and  the  Coui't's  own  order  that  she  was 
to  purchase  as  of  5 :00  p.m.  February  28,  1954  and  the 
receiver  was  to  retain  all  the  monies  and  receipts  before 
that  hour.  After  an  accounting  the  purchaser  was 
entitled  to  one-half  the  remainder.  The  Order  of  the 
Court  fails  to  carry  out  its  decision  concerning  a  pay- 
ment made  by  the  Receiver  on  February  27,  1954  in 
the  amomit  of  $2,027.28  for  the  benefit  of  Tidwell.  The 
Decision  explains  (R.  186)  that  the  Receiver  could  not 
have  anticipated  on  February  27  that  this  Trust  Deed 
installment  payment  would  not  have  been  paid  by  him 
on  March  1st,  three  days  later.  But  the  record  without 
conflict  shows  the  Receiver  and  his  attorney  discussed 
the  settlement  on  the  evening  it  was  made  on  February 
25  and  the  attorney  explained  the  February  26th  stipu- 
lation and  order  to  the  Receiver.  (R.  418-419).  The 
Court  concludes  that  Richman  is  entitled  to  a  claim 
upon  the  funds  for  this  amount  and  gives  him  credit 
for  half  the  amomit,  to  wit,  $1,013.64  in  its  Order.  (R. 
195).  This  would  appear  equitable  and  proper  if  it 
were  not  for  the  fact  that  the  whole  $2,027.28  should 
be  returned  to  the  funds,  thence  the  fund  divided  and 
the  parties'  respective  one-half  surcharged  or  cred- 
ited with  the  proper  payments.     The  effect  of  the 
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present  Order  is  to  substantially  award  Tidwell  jjrac- 
tically  three-fourths  of  this  $2,027.28  payment. 

The  Receiver's  accounting-  showed  a  deposit  on  ac- 
count of  Workmen's  Compensation  Insurance  in  the 
amount  of  $400.00.  It  completely  failed  to  account  for 
the  unused  portion  of  this  item.  There  is  no  conflict 
in  the  evidence  that  refund  of  $158.00  was  due  and  that 
the  Receiver  turned  the  policy  and  refund  over  to  the 
Appellant  Tidwell. 

Appellant  Richman's  agency  contract  to  manage  the 
Trust,  of  which  he  was  a  one-half  beneficiary,  required 
a  fee  of  10%  of  receipts,  exclusive  of  capital  assets. 
He  had  received  this  fee  during  the  many  years  he 
managed  the  properties  which  increased  in  value  from 
$375,000  to  $1,200,000.  The  Receiver  acknowledged  the 
claim  in  his  accounting  in  the  amount  of  $3104.33  and 
this  amount  should  have  been  ordered  paid. 

Specifications  of  Error  5,  6  and  7. 

The  Court  erred  in  awarding  a  fee  of  $6,000.00  to 
the  Receiver,  $1,800.00  to  his  attorney,  and  deposition 
costs  in  the  amount  of  $89.20. 

A  late  expression  of  the  court's  attitude  in  award- 
ing compensation  to  receive  is  found  in  In  re  Pitts- 
burgh, S.  &  N.  R.  Co.,  75  Fed.  Supp.  292,  where  the 
court  adopted  a  pre^dously  established  rule : 

''There  are  no  hard  and  rigid  rules  for  deter- 
mining the  compensation  of  equity  receivers.  The 
matter  rests  largely  in  the  sound  discretion  of 
the  Court.    See  Vol.  II,  Section  620,  Tardy 's  Smith 
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on  Receivers  (second  edition).  The  same  author 
in  Section  621,  cites  the  following-  from  34  Cyc. 
472,  which  was  quoted  with  approval  by  the  Cir- 
cuit Court  of  Appeals  in  the  case  of  Eames  v.  H.  B. 
Clafin  Co.,  2  Circ.  231  F.  693,  695,  as  illustrating 
the  controlling  factors  to  be  considered  by  a  court 
of  equity  in  fixing  the  compensation  of  equity  re- 
ceivers: 'The  considerations  that  should  be  con- 
trolling with  the  court  in  fixing  compensation  are 
the  nature  of  the  matters  administered,  the  amoimt 
involved,  the  complications  attending  it,  the 
amount  of  bond  required,  the  time  spent,  the  labor 
and  skill  needed  or  expended,  the  degree  of  success 
attained  under  all  the  circumstances,  the  fidelity 
to  details,  the  appreciation  e\T.denced  as  to  the  re- 
sponsibilities of  the  position,  the  character  of  such 
responsibilities,  the  expedition  with  which  the 
trust  has  been  administered,  in  view  of  results 
reached,  and  the  method,  character,  and  prompt- 
ness of  the  accounting,  having  regard,  as  a  stand- 
ard, to  what  is  paid  for  somewhat  similar  services 
in  the  performance  of  official  duties,  not  the 
standard  in  private  business  transactions.  .  .  . 
The  value  of  the  services  rendered  should  not  be 
considered  generally  but  only  with  reference  to  the 
trust  administered.'  "     (page  297). 

Naturally,  there  are  no  reported  decisions  involving 
a  Receiver's  fee  under  the  circumstances  existing  in 
this  case,  but  a  case  involving  fees  of  a  hotel  receiver 
was  found  in  the  early  case  of  Cake  v.  MoJiun,  17  S.  Ct. 
100, 164  U.  S.  341,  41  L.  Ed.  447.  At  450  then  the  Court 
stated : 
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"In  view  of  the  fact  that  the  receiver  had  never 
been  in  tlie  hotel  business;  that  he  employed  a 
manager  at  $125.00,  and  a  part  of  the  time  at 
$150.00  a  month,  and  required  of  him  a  bond  for 
the  faithful  performance  of  his  duties;  that  he  was 
not  prevented  from  giving  his  usual  attention  to 
his  business,  and  ordinarily  spent  only  his  even- 
ings at  the  hotel,— we  are  bound  to  say  that,  if  it 
had  been  an  original  question,  we  should  have 
fixed  his  compensation  at  a  considerably  less 
amount. ' ' 

A  Receiver's  prior  earnings  are  relevant  in  deter- 
mining his  fees. 

Walton  N.  Moore  Dry  Goods  Co.  v.  Lieurance, 
38  Fed.  2d  186,  at  192. 

His  prior  experience  and  knowledge  is  in  detail 
pointed  out  in  In  Re  Insull  Utility  Investments,  6  F. 
Supp.  653,  661 ;  that  is,  there  the  Court  pointed  out  as 
an  example. 

''If  the  appointee  be  an  engineer  or  an  opera- 
tor, whose  years  of  experience  especially  qualify 
him  and  he  has  technical  training  supplementing 
such  experience,  and  he  gives  all  of  his  time  to  the 
task,  he  should  be  paid  more  than  one  who,  though 
entitled  to  the  confidence  of  the  court,  is  not 
equally  qualified  to  render  the  service  for  which 
the  technical  experience  of  the  engineer  qualifies 
him.  Nor  should  one  award  the  same  compensa- 
tion to  an  outsider  who  does  not  devote  all  of  his 
time  to  the  management  and  operation  of  the  com- 
pany." 

Concerning  time  expended  by  the  Receiver  the  Court 
further  stated  at  page  661 : 
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"Another  important  factor  in  the  compensa- 
tion of  the  receiver  is  the  time  devoted  to  the  work 
and  the  character  of  the  work  performed.  Does 
such  appointment  exclude  the  appointee  from  car- 
rying on  other  work  I  Is  the  appointee  thus 
named,  a  receiver  in  other  suits?  Are  the  ap- 
pointees engaged  in  business,  and  does  the  ap- 
pointment terminate  such  particiijation*?" 

That  compensation  should  be  moderate  is  the  rule. 

"...  as  said  in  Penner  v.  Drilling  Develop- 
ment Co.  (D.C.)  293  F.  766,  767,  'it  must  be  re- 
membered, though  too  often  forgotten,  that  re- 
ceiverships are  not  to  enrich  the  encumbents  and 
counsel.'  " 

Bailie  v.  Bossell,  60  Fed.  2d  806,  807. 

In  re  New  York  Investors,  Inc.,  79  Fed.  2d  182, 
where  an  Appellate  Court  pointed  out  when  reducing 
the  Trial  Court's  allowance  by  fifty  per  cent: 

"The  Supreme  Court  has  given  notice  on  more 
than  one  occasion  that  receivers  and  attorneys  en- 
gaged in  the  administration  of  estates  in  the  courts 
of  the  United  States  and  in  litigations  affecting- 
property  within  the  jurisdiction  of  those  courts 
should  be  awarded  only  moderate  compensation, 
and  that  many  of  the  allowances  heretofore 
awarded  have  been  too  high."     (Page  185). 

Finally,  the  maxim,  he  who  comes  into  equity  must 
come  with  clean  hands,  has  application  to  any  conveiv- 
able  situation.  Here  the  Receiver's  hands  are  at  least 
unclean  concerning  the  representations  to  the  Trial 
Judge ;  his  concealing  his  being  employed  at  the  Coun- 
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ty  of  Orange  and  liis  delegating-  his  receiver shii^  in 
fact,  to  Miss  Cosgrove.  As  explained  in  JoJiyison  v. 
Yellow  Cab  Transit  Co.,  321  U.  S.  383,  387,  88  L.  Ed. 
841,  818,  tile  doctrine  is  not  to  punish  a  litigant  but  is 
for  the  advancement  of  right  and  justice.  It  is  not 
right  or  just  to  compensate  this  Receiver  at  the  rate 
of  $2,000.00  a  month  or  $6,000.00  for  ser-vices  rendered 
by  his  wife  and  for  his  weekend  trips  from  Orange 
County  to  Los  Angeles,  when  he  concealed  he  was  for 
all  but  one  week  of  the  three  months  a  full  time  em- 
ployee rendering  forty  hours  services  of  each  week  to 
the  Comity  of  Orange  at  a  salary  of  $355.00  a  month. 

The  Trial  Court's  Order  and  Judgment  of  October 
22,  1954,  authorized  the  Receiver  to  pay  the  cost  of  his 
copies  of  his  and  his  attorney's  depositions.  Indirect- 
ly, because  not  specifically  identified,  there  is  involved 
the  failure  of  the  Receiver  to  retain  control  of  the  item 
of  $785.00,  being  petty  cash  in  the  possession  of  his 
five  managers,  and  the  further  item  of  $1,290.59,  being 
rents  collected  by  the  managers  before  5:00  i^.m.  Feb- 
ruary 28,  1954,  which  the  Receiver  failed  to  obtain 
from  the  managers  and  which  admittedly  was  obtained 
by  the  purchaser.  Appellant  Tidwell.  Also  the  balance 
of  the  Compensation  Insurance  Deposit. 

The  Trial  Judge  apparently  appreciated  that  the 
Receiver  was  subject  to  being  surcharged  when  it 
stated  concerning  a  contemplated  audit  on  April  12, 
1954,  at  the  time  it  set  the  accounting  of  the  Receiver 
for  trial  on  May  12th,  and  determined  to  hold  a  pre- 
trial upon  the  issue  of  distribution  of  the  remainder  of 
the  moneys,  when  he  said : 
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''If  it  turns  out  the  receiver  is  either  a  mis- 
erable bookkeeper  and  these  records  are  in  bad 
shape,  or  he  is  a  man  of  no  fidelity  and  has  served 
in  that  capacity  here,  or  with  that  taint,  then  the 
expense  of  the  audit  will  be  assessed  against  the 
receiver. ' ' 

Appellant  Richman  seeks  an  application  of  the  rule 
referred  to  by  the  Trial  Judge  which  is  in  substance 
that  the  receiver  is  a  trustee.  The  Supreme  Court  in 
Crites,  Inc.,  v.  Prudential  Ins.  Co.  (1944),  322  U.  S. 
408,  88  L.  Ed.  1356,  when  reversing  a  Trial  Court  in 
allowing  a  Receiver  certain  fees  which  he  and  the  at- 
torneys agreed  to  pool  and  split  upon  the  ground  that 
the  allowance  was  a  clear  abuse  of  discretion,  pointed 
out  (414-1360)  : 

"It  is  obvious,  moreover,  that  Simkins  (the 
receiver)  was  bound  to  perform  his  delegated  du- 
ties with  the  high  degree  of  care  demanded  of  a 
trustee  or  other  similar  fiduciary. ' ' 

At  418-1362: 

"But  whether  the  parties  to  such  a  contract 
should  be  allowed  any  fees  at  all,  and  if  so  the 
amount  thereof,  are  normally  matters  within  the 
sound  discretion  of  the  District  Court  and  are  not 
reviewable  except  where  a  clear  abuse  of  discretion 
is  apparent.  In  this  case,  however,  the  fact  that 
Simkins  entered  into  a  fee-splitting  contract  so 
patently  illegal,  plus  the  fact  that  he  engaged  in 
other  misconduct  and  indiscretions  incompatible 
with  his  position  as  an  officer  of  the  court,  compel 
the  conclusion  that  all  fees  and  compensation  as 
co-receiver   should   have  been   denied   him.      Cf. 
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Woods  V.  City  Nat,  Bank  d;  T.  Co.,  supt'a  (312  U.  S. 
268,  85  L.  ed.  825,  61  S.  Ct.  493,  Am.  Bankr.  Rep. 
(NS)  655." 

In  the  instant  case  the  Receiver  boldly  refused  to 
advise  Appellant  of  the  sum  of  money  he  would  accept 
for  his  part-time  services  as  Receiver  while  employed 
as  a  full-time  employee  of  the  County  of  Orange.  The 
Receiver's  attorney  demanded  $3,000.00  for  ordinary 
sei-vices;  he  demanded  that  an  additional  amount  be 
fixed  by  the  Court  for  extraordinary  services.  Nat- 
urally, Appellant  Riclunan  availed  himself  of  deposi- 
tion proceedings  between  April  12  and  May  12,  1954 
to  confirm  the  results  of  what  was  obviously  an  ex- 
pensive investigation  to  find  out  what  qualifications, 
experience  and  abilities  the  Receiver  Hallberg  actually 
possessed.  The  Receiver  and  his  attorney  requested 
the  Clerk  of  this  Ninth  Court  to  print  substantial  por- 
tions of  their  deposition.  Their  depositions  demon- 
strate the  quality  of  the  services  rendered  by  the  attor- 
ney and  the,  at  least  equivocations,  of  the  Receiver 
and  his  wife,  Miss  Cosgrove,  when  the  Receiver  was 
being  questioned  concerning  these  subjects. 

For  example  only,  (R.  331),  is  an  instance  where 
the  Receiver,  upon  being  prompted  by  his  Miss  Cos- 
grove,  attempted  to  avoid  disclosing  his  full-time  em- 
ployment by  the  County  of  Orange. 

Under  these  circumstances  the  Receiver  should  at 
least  bear  his  own  expense  of  his  own  copies  of  deposi- 
tions and  should  be  surcharged  with  the  petty  cash 
item  of  $785.00,  the  rents  in  the  amomit  of  $1,290.59, 
and  compensation  insurance,  conditioned  upon  waiver 
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of  the  surcharge  in  the  event  Appellant  Tidwell  ae 
counts  to  Appellant  Richman  upon  these  items.  Proper 
deduction  in  the  amount  of  the  $6,000.00  fee  awarded 
by  the  Trial  Court  will  avoid  surcharging  the  Receiver 
with  the  expenses  incurred  by  the  Appellant  in  the 
Trial  Court  and  upon  this  appeal.  In  like  manner  the 
award  of  $1800.00  to  the  Receiver's  attorney  is  ex- 
cessive, considering  the  nature  and  extent  of  his  serv- 
ices as  shown  throughout  the  record. 

Specification  of  Error  8 — Accounting. 

Appellant  Richman  seeks  an  Order  reversing  the 
Trial  Court's  approval  of  the  Receiver's  Report  and 
Accounting  as  being  full  and  correct.  He  asserts  that 
it  was  and  should  have  been  easy  to  have  conditionally 
surcharged  the  Receiver's  Account  and  directed  the 
payment  of  the  surcharge  out  of  Tidwell 's  one-half 
of  the  remainder  in  the  following  manner : 

1.    Amount  Reported  by  the  Re- 
ceiver as  being  under  his 

control  and  possessions :  $20,697.71 

Add   the   following   items, 

being   amounts   received 

by  Tidwell: 

Petty  Cash  $     785.000 

Rents  Feb.  25-28— 

5 :00  p.m.  1,290.59 

Note  Payment  2,027.25 

Comp.  Ins.  Refund  158.00 
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Total  Additions    or    Sur- 
charge: 4,260.84 


Total  Funds  Chargeable  to 
the  Receiver :  $24,958.55 

Direct  the  Receiver  to  pay  to 
Appellant  Richnian  the  10% 
Trust  Agreement  Fee  for  his 
services  during  November, 
1953  in  the  amount  of :  3,104.33 


Balance  Remaining :  $21,854.22 

1/2  the  Balance  of  the  Fund  $10,927.11 

3.  Richman  and  Tidwell  each 
being  entitled  to  %  the  fund, 
subject  to  Tidwell  surcharge 
and  Richman  the  above  cred- 
it, as  follows : 
A.  Tidwell: 

1/2  the  Fund :  $10,927.11 

Petty  Cash  $   785.00 

Rents  1,290.59 

Note  Inst.  2,027.25 

Comp.  Ins.  Refund  158.00      4,260.84 


Receiver  pay  to  Tidwell :  $  6,666.27 

B.  Richman: 

1/2  the  Fund:  $10,927.11 

Fee  3,104.22 


Receiver  pay  to  Richman :        $14,031.44 
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Balancing  of  the  Accounting : 
Receiver 's  Report :  $20,697.71 

ToTidwell:  $  6,6t>6.27 

ToRiclinian:  14,031.44  $20,697.71 


4.  Such  fees  as  this  Court  deems  appropriate  and 
proper  to  be  paid  to  the  Receiver  and  to  his  attor- 
ney for  their  services  in  this  transaction  should  be 
paid  one-half  by  Riclnnan  and  one-half  by  Tidwell, 
out  of  the  $14,031.44  payable  to  Richman  and  the 
$6,666.27  payable  to  Tidwell. 

As  between  Apijellants  Richman  and  Tidwell  a 
further  problem  is  presented.  Appellant  Tidwell,  at 
the  time  of  filing  this  Brief,  has  asked  for  and  obtained 
a  Stipulation  from  Appellant  Richman  that  she  need 
not  file  an  Opening  Brief.  Appellant  Tidwell  may 
abandon  her  point  (R.  973)  that  she  is  appealing  from 
the  Order  of  the  Trial  Coui*t  in  failing  to  award  her 
$577.50  for  revenue  stamps  and  escrow  expenses,  being 
the  only  point  not  heretofore  covered  in  this  Brief, 
and  if  she  does  she  will  not  be  an  Appellant  of  record 
and  will  not  have  been,  in  fact,  one  of  two  persons 
jointly  interested  in  the  protection  of  a  fund.  It  would 
appear  frivolous  for  Appellant  Tidwell  to  assert  a  right 
to  be  repaid  the  seller  Richman 's  escrow  and  revenue 
stamp  expenses  when  she  and  her  attorneys  signed  the 
seller's  escrow  instructions  which  provide  (799  A) : 

"Notwithstanding  the  printed  provisions  in 
these  instiTictions  I  agree  to  pay,  in  addition  to 
the  buyer's  costs  and  expenses  in  this  escrow,  all 
of  the  seller's  costs  and  expenses  of  this  escrow  and 
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the  costs  of  the  policy  of  title  insurance,  revenue 
stamps  and  recording  and  filing  of  instruments 
and  documents  and  the  seller's  escrow  fee." 

In  reversing  the  Trial  Court's  Order  of  October  22, 
1954,  the  well  established,  fundamental  laile  that  where 
one  of  two  persons  who  are  the  owners  of  a  common 
fund  expend  moneys  to  pay  the  court  costs  and  expenses 
of  attorneys  to  protect  the  fimd,  should  be  reimbursed 
for  these  costs  and  expenses.  Such  a  direction  by  this 
Honorable  Court  would  do  justice  between  the  Appel- 
lants Tidwell  and  Richman. 

Specification  of  Error  9 — Trial  Judge  Disqualification. 

Appellant  Richman  urges  consideration  of  the  en- 
tire record  in  determining  whether  or  not  there  was  a 
gToss  abuse  of  judicial  discretion  arising  out  of  the 
Trial  Judge  refusing,  upon  Petition,  to  disqualify  him- 
self under  the  circumstances  existing.  The  Statute 
pro^ddes : 

"Sec.  455.  Interest  of  justice  or  judge.  Any  jus- 
tice or  judge  of  the  United  States  shall  disqualify 
himself  in  any  case  in  which  he  has  a  substantial 
interest,  has  been  of  comisel,  is  or  has  been  a  mate- 
rial witness,  or  is  so  related  to  or  connected  with 
any  party  or  his  attorney  as  to  render  it  improper, 
in  his  opinion,  for  him  to  sit  on  the  trial,  appeal, 
or  other  proceeding  therein." 

28  U.S.C.A.  455, 

There  are  few,  if  any,  reported  decisions  applicable  to 
the  circumstances  of  this  case.  The  procedure  for  a 
litigant  to  raise  the  question  requiring  the  Trial  Judge 
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to  "in  his  opinion"  decide  whether  he  should  disqualify 
himself  is  by  a  Petition  to  disqualify. 

Cyc.  Fed.  Proc,  2nd  Ed.,  Vol.  1,  p.  32,  Paras. 
22  and  23. 

It  was  only  after  thorough  investigation,  consulta- 
tion and  deliberation  that  the  appellant  Richinan,  a 
member  of  the  Bar,  ax)proved  the  filing  of  the  Petition 
to  disqualify  on  April  30,  1954.  (R.  158-164).  The 
Court  had  on  April  12,  1954  (R.  157)  made  a  state- 
ment 

"that  no  evidence  will  be  taken  concerning  the 
appointment  of  the  Receiver  in  this  action." 

Investigation  had  been  in  process  for  several  weeks 
concerning  the  Receiver  Hallberg's  whereabouts  and 
background,  culminating  in  his  admissions  in  the  depo- 
sition proceedings  on  April  22nd.  (R.  329-333,  R.  871- 
921).  With  all  due  respect  to  the  judiciary  and  its 
members,  it  was  then  believed  and  set  forth  in  the  Peti- 
tion to  disqualify  that  «Judge  Tolin  was  a  material  and 
relevant  witness  to  the  unclean  hands  and  misconduct 
of  the  Receiver,  especially  the  Receiver's  representa- 
tions as  to  his  ability,  experience  and  qualifications. 

Appellant  Richman  and  his  counsel  believe  they 
have  a  duty  to  stand  up  for  their  cause  against  the 
charges  of  their  nominal  adversaries  Appellant  Tidwell, 
the  Receiver  and  his  Attorney,  and  even  the  Judge 
of  the  Court.  The  record  will  reveal  upon  close  scru- 
tiny no  discourtesy  to  any  Member  of  the  Bar,  any 
party  to  the  proceeding  or  the  Trial  Judge.  Under  the 
circumstances  the  Trial  Judge  should  have  disqualified 
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himself  and  certainly  was  not  justified  in  castigating 
litigant  Richinan  or  his  Attorney  with  the  assertion 
that  the  Receiver  had  been  treated  worse  than  a  crim- 
inal. In  Walton  N.  Moore  Dry  Goods  Co.  v.  Lieur- 
ance,  C.  C.  A.  9th,  1930,  38  F.  2d  186,  it  was  held  that 
the  salary  of  a  receiver  prior  to  his  appointment  is  of 
substantial  persuasive  value  in  determining  his  fees. 
This  Receiver's  salary  of  $350.00  a  month  while  em- 
ploymented  by  Narmco  in  1953,  drawing  account  of 
$100.00  a  week  in  1951  with  Morgan  Construction  and 
$355.00  at  County  of  Orange  for  a  40-hour  work  week 
when  he  was  acting  as  Receiver  was  proper  evidence. 
They  were  entitled  to  know  whether  the  Receiver  was 
available,  as  he  represented,  to  take  over  five  apart- 
ment houses  containing  in  excess  of  400  units  which 
the  parties  and  owners  agreed  for  settlement  purposes 
had  a  value  of  $1,200,000.  They  were  entitled  to  ques- 
tion the  Receiver  concerning  his  representations  as  to 
acting  for  or  as  a  Receiver  in  Chicago  or  managing 
apartment  properties  for  elderly,  wealthy  relatives. 

Dated  August ,  1955. 

Respectfully  submitted, 

BRADY,  NOSSAMAN  and  WALKER 
JOSEPH  T.  ENRIGHT, 

Attorneys  for  Appellant. 
By  JOSEPH  T.  ENRIOHT 
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All  the  Real  and  Personal  Property  Constituting 
the  Former  Richman  Trust,  and  John  Whyte, 
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FOREWORD. 

In  the  interest  of  brevity  appellant  Frederick  I.  Richman 
will  hereinafter  sometimes  be  referred  to  as  ''Richman," 
appellant  Lyda  Tidwell  will  sometimes  be  referred  to  as 
"Tidwell,"  appellee  Roy  E.  Hallberg,  as  Receiver  of  all  the 
real  and  personal  property  constituting  the  former  Rich- 
man  Trust  will  sometimes  be  referred  to  as  "the  Re- 
ceiver" or  "Hallberg,"  and  appellee  John  Whyte,  the  Re- 
ceiver's attorney  will  sometimes  be  referred  to  as  "Whyte." 
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JURISDICTIONAL  STATEMENT. 

This  appeal  is  taken  from  a  final  order  of  the  District 
Court  settling  the  Receiver's  account,  allowing  fees  to 
the  Receiver  and  his  attorney,  and  providing  for  dis- 
tribution of  funds  in  the  hands  of  the  Receiver.  [R. 
190-196.]  Appellants  invoke  the  jurisdiction  of  this  Court 
under  28  U.  S.  C,  Section  1291. 

STATEMENT  OF  THE  CASE. 

That  portion  of  appellant  Richman's  statement  of  the 
case  which  sets  forth  alleged  facts  relating  to  his  speci- 
fications of  error  with  respect  to  the  Receiver  and  his  attor- 
ney^ (as  distinguished  from  alleged  facts  relating  to  his 
^der  the  heading,  "Statement  Re  Fees — Conduct  Result- 
ing in  Gross  Abuse  of  Judicial  Discretion,"  which  includes 
the  material  at  pages  16-46  of  Richman's  opening  brief. 
Such  portion  of  Richman's  statement  of  the  case  is  mis- 
leading, biased,  incomplete,  inaccurate  and  untrue  for  the 
following  reasons: 

(a)  It  omits  numerous  facts  material  to  a  determina- 
tion of  the  issues  herein  touching  the  Receiver  and  his 
counsel. 

(b)  It  contains  many  statements  which  are  unsup- 
ported by  any  reference  to  the  record.  By  way  of  illus- 
tration, and  without  attempting  to  specify  every  instance, 
beginning  at  the  top  of  page  34  of  Richman's  opening 


^Specifications  of  error,  Nos.  3,  5,  6,  7,  8,  and  9.     (App.  Rich- 
man's  Op.  Br.  pp.  47-48.) 
specifications  of  error  with  respect  to  TidwelP)   appears 

-Specifications  of  error,  Nos.  1,  2,  3,  4,  8,  and  9.  (App.  Rich- 
man's  Op.  Br.  pp.  47-48.)  It  will  be  noted  that  Specifications 
Nos.  3,  8,  and  9  assertedly  concern^  both  the  Receiver  and  Tidwell. 
{Idem,  also  pp.  66-71.)  " 
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brief  three  separate  declarations  of  asserted  fact  are 
made  in  as  many  sentences.  Not  one  of  them  is  supported 
by  a  reference  to  the  record.  Similarly,  in  the  paragraph 
immediately  following  the  quoted  material  on  page  42  of 
said  brief  several  items  and  amounts  are  mentioned  as 
being  a  part  of  the  Receiver's  accounting.  None  of  these 
items  is  accompanied  by  a  citation  to  the  record,  except 
for  the  first  item  which  is  followed  by  a  reference  to 
the  record  [R.  110,  Ex.  2]  that  does  not  support  the 
items. 

(c)  It  is  replete  with  instances  where  the  allusion  to 
the  record  does  not  uphold  the  assertion  made.  Selected 
at  random  are  the  following  examples.  At  the  end  of 
the  first  paragraph  on  page  44  there  is  a  reference  to  "R. 
664"  as  upholding  a  certain  statement.  It  does  nothing 
of  the  sort.  Again,  on  page  24  it  is  asserted  that  the 
Receiver  "intended  to  delegate  his  receivership  duties  to 
Miss  Cosgrove,  the  maiden  name  of  his  wife," 
followed  by  a  reference  to  "R.  380."  The  record  fails 
to  sustain  the  assertion.  The  same  is  true  of  the  state- 
ment on  page  22  that  "Richman  could  not  contact  the 
Receiver  after  December  18,  1953.     [R.  537-538.]" 

Accordingly,  the  Receiver  and  his  attorney  deem  it  neces- 
sary to  set  forth  their  own  statement  of  the  case.  In 
order  to  aid  this  Court  in  comparing  the  facts  recited  in 
their  statement  with  the  facts  as  they  are  recited  in 
Richman's  opening  brief,  we  shall  first  make  a  prelimi- 
nary and  general  statement  of  the  case,  followed  by  a  series 
of  topical  statements  whose  heading  and  subject  matter 
will  correspond  closely  with  the  headings  and  subject  mat- 
ter of  subdivisions  A  to  J,  inclusive,  found  on  pages  16-46 
of  Richman's  brief. 


STATEMENT  OF  THE  CASE  (Continued). 

I. 
Preliminary  and  General  Statement. 

On  November  30,  1953,  the  District  Court  handed  down 
a  memorandum  decision  terminating  the  Richman  Trust, 
of  which  appellants  Richman  and  Tidwell  (brother  and 
sister)  were  each  a  trustor,  trustee,  and  beneficiary,  on 
the  ground  that  Richman  had  been  guilty  of  undue  in- 
fluence in  procuring  his  sister's  consent  to  the  Trust.  [R. 
3-20.]  On  the  same  day  the  court^  made  an  order  ap- 
pointing Roy  E.  Hallberg,  as  Receiver  of  all  the  real 
and  personal  property  constituting  the  former  Richman 
Trust,  the  bulk  of  that  property  consisting  of  five  apart- 
ment houses  located  in  the  City  of  Los  Angeles,  Califor- 
nia, and  named  as  follows:  Canterbury,  Fountain  Manor, 
La  Loma,  Oliver  Cromwell  and  Western  Arms.  [R. 
21-22,  25.]  The  approximate  value  of  the  trust  assets 
was  $1,200,000.     [R.  724.] 

The  order  appointing  the  Receiver  fixed  his  bond  at 
$75,000  [R.  23-24],  and  on  December  2,  1953,  the  Re- 
ceiver filed  his  bond  after  the  same  had  been  approved 
by  the  court.  [R.  25-26.]  Likewise,  on  December  2, 
1953,  the  District  Court  made  an  order  authorizing 
and  directing  the  Receiver  to  employ  Messrs.  FitzPatrick 
&  Whyte  and  John  Whyte,  as  his  attorneys.'     [R.  29-30.] 


^Whenever  the  word  "court"  is  used  herein  without  further 
descriptive  language,  the  reference  is  to  the  District  Court  or 
Trial  Court. 

■^Nearly  all  of  the  legal  services  performed  by  Messrs.  Fitz- 
Patrick &  Whyte  in  connection  with  receivership  and  later  in  de- 
fending the  Receiver  against  the  attack  made  on  his  report  and 
petition  for  fees  by  Richman  were  performed  by  John  Whyte, 
as  distinguished  from  his  partner,  Richard  FitzPatrick.  Hence, 
the  Receiver  will  be  spoken  of  as  having  but  one  attorney,  John 
Whyte.     [R.  542.] 
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On  February  26,  1954,  after  Tidwell  and  Richman, 
the  parties  to  the  main  htigation,  had  agreed  upon  a  set- 
tlement of  their  differences,  the  trial  court  made  an 
order  directing  that  the  Receiver  "be  relieved  of  his  active 
duties  of  management,  control  and  possession  of  the  assets 
known  as  the  Richman  Trust,  as  of  five  o'clock  p.  m.,  Sun- 
day, February  28,  1954,  and  that  the  said  Receiver  .  .  . 
give  over  control  and  possession  to  Lyda  Tidwell,  plain- 
tiff, of  all  the  assets  of  the  said  Richman  Trust,  except- 
ing money  in  bank  and  under  the  control  of  the  said  Re- 
ceiver .  .  ."  [R.  55-57.]  Thereafter,  on  March  18, 
1954,  the  Receiver  filed  his  first  and  final  report  and 
petition  for  allowance  of  "reasonable"  fees  for  his  ser- 
vices as  Receiver  from  about  December  1,  1953,  to  and 
including  February  28,  1954.  [R.  75-121.]  Such  peti- 
tion did  not  show  in  what  amount  fees  were  being  asked, 
as  required  by  Rule  18(c),  Local  Rules  Southern  District, 
California,  for  the  reason  that  the  Trial  Judge  had  given 
Whyte  permission  "to  leave  it  to  the  court  to  determine  a 
reasonable  amount  that  the  court  would  not  insist  upon 
compliance  with  the  rule  that  an  amount  shall  be  prayed 
for."  [R.  254,  624-625,  938.]  On  the  same  day  the  Receiv- 
er's counsel  filed  his  original  petition  for  allowance  of  fees 
for  legal  services  performed  by  him  on  the  Receiver's 
behalf  from  about  December  1,  1953,  to  and  including 
March  17,  1954.  [R.  58-74.]  The  attorney's  petition 
prayed  for  the  sum  of  $3,000.00  as  compensation  for  ordi- 
nary legal  services  plus  such  further  sum  as  the  court 
might  think  reasonable  for  extraordinary  legal  services.® 
[R.  74.] 


^The  request  for  compensation  for  extraordinary  legal  services 
was  prompted  by  a  conversation  between  Whyte  and  the  Trial 
Judge  in  which  the  court  declared  that  certain  work  performed 
by  the  attorney  "was  in  the  nature  of  an  extraordinary  service." 
[R.  939.] 


On  April  6,  1954,  Richman  filed  lengthy  objections 
and  an  answer  to  the  report  and  petitions  of  the  Receiver 
and  his  attorney  for  fees.  [R.  125-144.]  At  a  hearing 
held  ;on  April  12,  1954,  the  court  separated  the  issue  of 
how  the  money  in  the  hands  of  the  Receiver  sTiould  be 
•divided  between  Tidwell  and  Richman  from  the  issue 
respecting  settlement  of  the  Receiver's  report  and  the 
allowance  of  fees  to  him  and  his  attorney,  and  fixed  May 
11,  19.54,  as  the  date  for  commencement  of  the  hearing 
on  tlie  latter  issue.  [R.  235,  237,  243.]  At  the  same 
hearing  Richman's  counsel  announced  his  intention  to  take 
tthe  depositions  of  the  Receiver  and  bis  attorney  [R.  238], 
and  such  depositions  were  taken  in  April  1954.  [R. 
871,  922.] 

The  hearing  on  the  settlement  of  the  Receiver's  report 
and  the  allowance  of  fees  to  him  and  his  counsel  actually 
began  on  May  12,  1954  [R.  246],  at  which  time  the 
Receiver's  attorney  filed  a  supplemental  petition  for  allow- 
ance of  fees  for  legal  services  rendered  from  March  18, 
1954,  to  and  including  May  10,  1954.  [R.  164-170.] 
During  the  course  of  the  proceedings  the  depositions  of 
Hallberg  and  Whyte  were  introduced  in  evidence.  [R. 
250,  544.]  The  hearing  continued  for  approximately  four 
and  one-half  days,  exclusive  of  final  argument,  [R. 
246,  265,  340-341,  416-417,  439,  540,  613,  635,  700-701, 
755.]  All  of  the  time  spent  in  the  hearing  was  devoted 
to  defending  the  Receiver  against  Richman's  attack  on 
his  report  and  petition  for  fees  and  to  laying  a  foundation 
for  determining  the  amount  of  a  reasonable  fee  to  the 
Receiver,  except  that  a  part  of  one  afternoon  session  [R. 
540-571]  andAone  morning  session  [R.  614-629]  were 
devoted  to  the  attorney's  petition  for  fees. 
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During  the  course  of  the  hearing  Richman's  attorney 
conceded  that  his  client  was  not  attempting  to  surcharge 
the  Receiver  personally  but  rather,  Mrs.  Tidwell,  the 
successful  litigant  in  the  main  action,  and  this  was  so 
understood  by  the  Trial  Court.  The  statements  made  in 
this  regard  were  as  follows : 

"The  Court:  Well,  I  think  the  objections  as  filed 
did  undertake  to  apply  the  surcharge  against  the 
Receiver,  but  the  statement  counsel  made  in  court  as 
to  what  his  objective  is,  or  one  of  his  objectives  in 
the  matter  here  is  to  have  it  [392]  applied  against 
Mrs.  Tidwell,  who  is  not  the  receiver.     Is  that  right? 

Mr.  Enright:     Yes,  your  Honor. 

The  Court :  So  the  Receiver  came  here  upon  plead- 
ings which  undertook  to  have  him  surcharged,  but 
the  theory  of  trial,  which  was  announced  rather 
early  in  the  trial,  is  that  the  attempt  to  surcharge 
is  not  against  the  Receiver,  Mr.  Whyte's  client,  but 
against  the  prevailing  litigant  in  Tidwell  vs.  Rich- 
man.    Does  that  state  it? 

Mr.  Whyte:  Is  that  your  position,  Mr.  Enright, 
that  you  are  not  now  trying  to  surcharge  the  Re- 
ceiver ? 

Mr.  Enright:  We  surcharged  that  Receiver.  We 
asked  that  it  be  a  charge  upon  the  funds  in  his  hands. 
That  is  the  way  we  pleaded  it.  That  is  the  way  we 
stated  it  in  the  inception.  I  am  sure  the  Receiver 
understood  it  that  way. 

The  Court :  Well,  I  don't  know  whether  he  clearly 
understood  it  that  way  at  the  beginning,  Mr.  En- 
right, because  I  didn't.  And  while  I  have  great 
respect  for  the  Receiver's  ability  to  read  and  under- 
stand, I  doubt  if,  when  the  court  understood  origin- 
ally you  were  trying  to  surcharge  the  man  himself, 
he  didn't  draw  the  same  conclusion;  and  apparently 
Mr.  Whyte  did. 
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But  it  became  apparent  in  this  trial  settling  the  Re- 
ceiver's fees  that  the  attempt  is  to  surcharge  the  fund, 
[393]  or,  as  I  stated  originally,  to  surcharge  Mrs. 
Tidwell  instead  of  taking  it  out  of  the  pocket  of  the 
Receiver. 

Now,  has  it  all  been  stated  clearly? 

Mr.  Enright:  I  think  so,  your  Honor.  I  would 
like  to  analyze  the  record."     [R.  617-619.] 

"Mr.  Whyte:  I  would  like  to  inquire  of  the  court 
and  [459]  inquire  of  Mr.  Enright,  whether  there  is 
any  intention  now  to  shift  the  position  which  was 
expressed  this  morning,  when  Mr.  Fussell  was  here, 
to  the  effect  you  were  not  seeking  to  charge  the  sur- 
charge to  the  Receiver  personally  for  any  of  these 
claimed  items. 

Now,  is  that  correct,  Mr.  Enright? 

The  Court:  I  understand  Mr.  Enright  is  seeking 
to  charge  the  fund  which  is  in  the  Receiver's  pos- 
session. 

Mr.  Whyte:     Very  well. 

The   Court:     Is   that   right,   Mr.   Enright? 

Mr.  Enright:     Yes."     [R.  685-686.] 

Consequently,  there  is  no  issue  before  this  Court  with 
reference  to  any  attempt  to  surcharge  the  Receiver,  and 
Specifications  of  Error,  Nos.  3  and  8,  appearing  at  pages 
47-48  of  Richman's  opening  brief,  should  be  disregarded 
insofar  as  they  allege  error  below  in  failing  to  surcharge 
the  Receiver. 

On  November  19,  1954,  the  District  Court  signed  and 
filed  a  final  order  settling  the  Receiver's  account,  fixing 
fees,  and  distributing  the  funds  in  the  hands  of  the  Re- 
ceiver. [R.  190-196.]  In  this  order  the  court  found 
the  first  and  final  report  of  the  Receiver  to  be  true  and 
correct.     [R.  193.]     The  court  further  found  the  sum  of 
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$6,000  to  be  the  reasonable  value  of  the  Receiver's  services 
and  the  sum  of  $1,800  to  be  the  reasonable  value  of  his 
attorney's  services,  and  it  fixed  their  respective  fees  at 
such  amounts.  [R.  194.]  The  court  also  directed  that 
the  Receiver  reimburse  himself  from  the  monies  in  his 
possession  to  the  extent  of  $89.20  paid  by  him  for  copies 
of  the  depositions  used  at  the  hearing-  on  his  report  and 
petition  for  fees  and  his  counsel's  petition  for  fees,  [R. 
195.] 

Appellant  Richman  has  appealed  from  the  whole  of 
this  order  of  November  19,  1954.     [R.  196-197.] 

STATEMENT  OF  THE  CASE  (Continued). 

II. 
Topical  Statements. 

A.     Alleged     Representations — Receiver's     Ability,     Experi- 
ence and  Availability. 

At  pages  16-19  of  his  opening  brief  Richman  strives  to 
create  the  impression  (which,  as  we  shall  see,  is  wholly 
unwarranted)  that  at  the  hearing  on  November  30,  1953, 
at  which  the  District  Court  announced  its  intention  to 
appoint  Hallberg  as  Receiver,  Hallberg  made  certain  rep- 
resentations, some  or  all  of  which  were  untrue.  To  this 
end  he  quotes  several  statements  made  by  the  court  on  that 
occasion  (Richman's  Op.  Br.  pp.  16-19)  but  mentions  no 
statements  made  by  Hallberg,  except  that  the  Receiver 
"chimed  in"  with  the  remark  "That  is  correct"  at  the 
close  of  one  of  the  court's  observations  (Richman's  Op. 
Br.  p.  17),  affirmed  that  he  had  a  place  of  business  in 
Pasadena  (Idem,  p.  19),  and  responded  in  the  affirmative 
to  the  court's  inquiry  as  to  whether  he  lived  at  Corona 
del  Mar.  (Idem,  p.  19.)  While  the  trial  court  was 
of  the  opinion  that  the  Receiver  had  made  no  represen- 


—10— 

tations  ("The  Receiver  didn't  come  to  the  court  and  make 
any  representation")  [R.  235],  to  the  extent  that  such 
"chiming  in/'  such  affirmation,  and  such  response  may 
possibly  be  construed  as  representations  by  the  Receiver, 
they  were  truthful  in  every  particular. 

Insofar    as    they   contained    any   declarations    of    fact, 
the  court's  observations  to  which  Hallberg  replied,  "That 
is  correct,"  were  as  follows  (Richman's  Op.  Br.  p.  17)  : 
"The  Court:     .     .     . 

"...  I  have  explained  to  them  that  you  have 
had  experience  in  this  type  of  work  in  Chicago,  that 
your  main  vocation  for  some  years  was  in  the  man- 
agement of  real  properties,  sometimes  in  connection 
with  court  receiverships,  and  that  your  experience  in 
it  locally  has  been  in  the  management  of  your  own 
real  properties,  which  were  of  income  nature,  and 
of  similar  properties  owned  by  either  you  or  your 
wife's  relatives. 

Mr.  Hallberg:     That  is  correct." 

During  the  years  1930-1931,  in  Chicago,  Illinois,  Hall- 
berg's  main  vocation  was  the  management  of  real  proper- 
ties in  connection  with  a  court  receivership.  [R.  377- 
378,  381-383,  465-466,  884-885.]  He  also  had  local  ex- 
perience in  the  management  of  real  properties  of  an  in- 
come nature  owned  by  himself  and  his  wife,  consisting, 
among  others,  of  a  16  unit  apartment  building  in  South 
Pasadena  and  a  four  family  unit  in  Pasadena.  [R. 
369-370,  881-882,  889-891.] 

Furthermore,  his  affirmation  that  he  had  a  place  of 
business  in  Pasadena  was  perfectly  truthful  inasmuch  as 
the  four  family  unit  owned  by  him  and  his  wife  in  that 
city  certainly  qualifies  as  a  place  of  business.  As  for 
his  affirmative  response  to  the  question  of  whether  he 
lived  at  Corona  del  Mar,  that  was  the  fact.     [R.  255.] 
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lt is  significant  to  note  that  at  this  same  hearing  on 
November  30,  1953,  Richman's  counsel  expressed  his  com- 
plete confidence  in  the  Receiver's  integrity  and  ability  when 
he  stated,  "I  am  satisfied  that  your  Honor  would  not  have 
selected  anyone  except  a  man  of  not  only  integrity,  but  of 
ability."  (Richman's  Op.  Br.  p.  18.)  It  is  of  further 
significance  to  note  that  before  appointing  Hallberg  as  the 
Receiver  the  Trial  Court  invited  counsel  for  both  Richman 
and  Tidwell  to  ask  the  Receiver  any  questions  they  wished, 
but  no  questions  were  asked.     [R.  210-216,  259.] 

B.     Petition  to  Disqualify. 

On  April  30,  1954,  prior  to  the  hearing  on  the  Re- 
ceiver's report  and  petition  for  fees  and  the  petition  of 
his  attorney  for  fees,  appellant  Richman  filed  a  petition 
to  disqualify  Honorable  Ernest  A.  Tolin,  the  District 
Judge,  upon  the  ground  that  the  Judge  was  a  material 
witness  to  the  determination  of  what  fees  should  be  paid 
the  Receiver  in  that  the  Receiver  had  made  certain  alleg- 
edly false  representations  to  the  court  before  his  appoint- 
ment when  the  court  was  interviewing  him  with  respect 
to  his  availability,  experience  and  quaHfications.  [R. 
158-164.]  The  petition  to  disqualify  further  alleged  that 
it  would  be  necessary  for  Richman  to  call  the  Trial  Judge 
as  a  witness  to  these  alleged  misrepresentations.  [R. 
162.] 

As  we  have  just  seen,  if  the  Receiver  can  be  said  to 
have  made  any  representations  to  the  court  before  his 
appointment,  his  statements  were  entirely  truthful.  More- 
over, everything  said  at  the  hearing  at  which  it  is  claimed 
that  the  Receiver  made  such  representations  was  tran- 
scribed by  the  court  reporter  and  is  a  part  of  the  record 
on  this  appeal.  [R.  202-216.]  The  Receiver  never  re- 
pudiated any  portion  of  the  transcript  of  that  hearing. 
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Under  these  circumstances  it  would  have  been  wholly 
unnecessary  for  Richman  to  have  called  the  Trial  Judge 
as  a  witness  to  any  alleged  representations  made  by  the 
Receiver  at  the  hearing. 

C.     Receiver's  Availability  and  Earnings. 

With  respect  to  Hallberg's  availability  to  act  as  Re- 
ceiver, the  record  reveals  the  following: 

At  the  time  he  took  his  oath  of  office  as  Receiver  on 
December  2,  1953,  Hallberg  did  not  know  that  he  would 
be  employed  by  the  County  of  Orange.  [R.  363,  378- 
379,  355-357.]  His  work  for  the  County  did  not  begin 
until  December  7,  1953.  [R.  326.]  He  had  no  definite 
hours  of  employment  but  was  merely  required  to  put 
in  a  40  hour  week  of  eight  hours  a  day,  Monday  through 
Friday.  [R.  327-328,  335,  343,  346-347.]  About  half 
of  his  work  consisted  in  the  preparation  of  data  with 
regard  to  assessing  and  appraising;  such  work  could  be 
done  outside  the  office  or  at  his  home  in  the  evenings. 
[R.  356-360.] 

At  the  time  it  appointed  Hallberg  as  Receiver  the 
District  Court  envisaged  his  job  as  only  "part-time 
employment."     In  this  connection  the  court  said: 

"The  Court:     .     .    . 

Knowing  that  Mr.  Richman  had  carried  on  other 
ventures  [19]  while  he  managed  these  properties, 
I  thought  that  while  it  would  be  part  time,  it  would 
be  a  substantial  part-time  employment,  and  having 
confidence  in  the  man's  integrity  and  ability,  I  asked 
him  if  he  would  serve  and  he  said  he  would."  [R. 
257-258.] 
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Concerning  the  time  which  he  personally  spent  on  the 
receivership,  Hallberg  testified  as  follows : 

"Q.  (By  Mr.  Enright)  :  Actually,  the  physical 
method  of  operation  was  that  commencing  Decem- 
ber 7th  and  all  through  February  28th,  and  you  would 
make  trips  up  to  Los  Angeles  on  the  weekends  or 
come  up  Friday  night  after  completing  your  work 
for  the  County  of  Orange,  isn't  that  right?  A.  1 
came  up  during  the  week.  I  came  up  Friday,  it  is 
true.  I  was  there  Saturday.  I  was  even  there  on 
Sunday. 

O.  Friday  evening,  Saturday  and  Sunday?  A. 
During  the  week  I  was  there  on  various  occasions." 
[R.   434-435.] 

"O.  Well,  generally,  didn't  you  do  your  checking 
on  the  operation  of  these  apartments  on  the  week 
end,   [89]   Mr.  Hallberg?     A.     I  did  some  of  that. 

Q.  I  mean,  that  was  the  rule,  wasn't  it?  A. 
Not  necessarily. 

Q.  You'd  come  in  on  week  ends,  Saturdays  and 
Sundays  ?  A.  Not  necessarily.  I  came  in  during  the 
week  some  evenings,  as  well  as  days.  *  *  *" 
[R.  905.] 

When  one  of  the  apartment  house  managers  was  asked 
on  how  many  occasions  she  had  seen  Hallberg  during  the 
three  month's  period  of  the  receivership,  she  repHed: 

"A.  I  would  say  between  seven,  not  less  than 
twelve  times;  perhaps  seven,  eight  or  nine  times." 
[R.  503.] 

Another  apartment  house  manager,  who  testified  that 
she  saw  Hallberg  on  only  three  occasions  during  the  re- 
ceivership [R.  476-477],  admitted  that  she  was  frequently 
off-duty,  either  in  her  room  or  away  from  the  building, 
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in  which  event  she  would  not  have  seen  the  Receiver. 
[R.  477-479.] 

During  the  entire  course  of  the  receivership  Hallberg 
had  the  assistance  of  a  full-time  bookkeeper  [R.  270] ; 
first,  Mr.  Harrison,  who  had  been  Richman's  secretary  and 
bookkeeper  [R.  410-411],  and  then  Miss  Findeisen.  [R. 
270.]  He  also  was  materially  assisted  throughout  by  his 
wife,  who  represented  him  in  many  of  his  contacts  with 
the  apartment  house  managers  and  with  various  service 
and  trades  people.  [R.  263-264.]  In  addition  Mrs. 
Hallberg  supervised  the  decorating  of  apartments,  made 
periodic  trips  to  collect  the  rents  and  deposited  them  in 
the  bank,  purchased  supplies,  and  helped  with  the  book- 
keeping. [R.  263-265,  267-268.]  She  received  no  com- 
pensation for  any  of  her  services  to  the  receivership.  [R. 
269.] 

At  the  same  time  that  he  was  managing  the  affairs  of 
the  Richman  Trust  from  1945  to  1953,  Richman  was 
carrying  on  a  private  law  practice  in  the  City  of  Los 
Angeles,  which  included  such  matters  as  the  organization 
of  corporations,  the  preparation  of  tax  returns,  and  the 
drafting  of  contracts.  [R.  528-529,  713-714.]  During 
his  last  year  as  manager  of  the  Richman  Trust,  he  de- 
voted considerable  time  to  preparing  for  and  attending  the 
trial  of  Mrs.  Tidwell's  action  against  him  to  terminate  the 
Trust.  [R.  714-715.]  From  January,  1950,  until  after 
the  Trust  was  terminated,  he  also  acted  as  President  of  the 
Consolidated  Mortgage  Company.      [R.  731-732.] 

With  respect  to  Hallberg's  earnings  and  experience 
prior  to  the  receivership  (exclusive  of  his  accounting  ex- 
perience, which  will  be  mentioned  later),  the  record  reveals 
the  following: 
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He  majored  in  business  administration  at  Northwestern 
University  where  he  received  the  degree  of  Bachelor 
of  Science  and  Commerce  in  1927.  [R.  290.]  From 
1930  to  1931,  in  Chicago,  IlHnois,  he  was  employed  by  a 
receiver  on  a  full-time  basis  to  manage  certain  real  prop- 
erties in  receivership.  The  properties  consisted  of  from 
40  to  50  buildings,  including  apartments,  a  large  apart- 
ment hotel,  flats,  bungalows,  and  residences.  One  of  these 
buildings,  an  apartment  hotel,  was  quite  similar  to  the 
Oliver  Cromwell  apartment  building  in  the  Richman 
Trust.  The  buildings  as  a  whole  were  of  about  the 
same  class  as  the  Richman  Trust  buildings.  [R.  377- 
378,  381-383,  465-466,  884-885.] 

For  a  period  of  13  years  before  January  1947,  he  was 
employed  by  the  Garrett  Company,  wine  merchants  in 
New  York.  [R.  367-368.]  During  his  last  three  or  four 
years  with  this  company  he  received  an  annual  net  com- 
pensation (before  taxes)  of  $40,000.  [R.  891-892,  367- 
368.]  He  came  to  California  about  January  1947,  as 
Western  Regional  Sales  Manager  for  Refrigeration  Cor- 
poration of  America  at  a  salary  of  $10,000  a  year,  plus 
an  override  based  on  volume.  [R.  875.]  From  the  time 
of  his  arrival  in  California  in  1947,  until  he  moved  to 
Orange  County  in  1952,  he  resided  in  the  City  of  Pasa- 
dena. [R.  367-368.]  He  remained  with  Refrigeration 
Corporation  of  America  for  about  two  years,  when  the 
company  dissolved,     [R.  875.] 

About  1949  Hallberg  began  having  trouble  with  his 
back — for  months  he  was  in  bed  and  in  the  hospital — and 
accordingly  his  employment  record  from  then  until  the 
time  of  the  receivership  was  spotty.  [R.  875-876,  366- 
367.]  Nonetheless,  he  received  a  yearly  salary  of  $20,000 
while  employed  by  Hall  Industries,  a  seller  of  curtain  rods, 
from  October  1948  to  April  1951.     [R.  879-881.]     About 
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December  1949,  he  and  Mrs.  Hallberg  purchased  a  16  unit 
apartment  house  in  South  Pasadena,  which  they  held  for 
approximately  11  months,  and  in  which  they  installed 
Mrs.  Hallberg's  mother  as  manager.  [R.  369-370,  889- 
890.]  Hallberg  himself  performed  many  of  the  man- 
agerial duties  [R.  369-370]  and  even  did  hard  physical 
work  on  the  premises,  including  painting,  carpeting,  hang- 
ing doors,  laying  floor  tile,  and  repairing  the  roof.  [R. 
463-464,  910-911.]  About  January  1951,  Mr.  and  Mrs. 
Hallberg  also  purchased  a  four  unit  apartment  building 
in  Pasadena,  which  they  still  own.  [R.  370,  882,  890- 
891.] 

Mrs.  Hallberg  received  the  degree  of  Bachelor  of  Busi- 
ness Administration  from  the  University  of  Minnesota 
in  1932.  [R.  516.]  For  a  time  she  was  one  of  two 
women  investment  counselors  in  New  York.  [R.  516.] 
She  took  a  year's  course  in  color  consulting  at  the  Trap- 
hagen  School  of  Design  in  New  York  and  was  color 
consultant  for  certain  properties  in  that  city.  [R.  517, 
385.]  She  holds  a  real  estate  broker's  license  in  Cali- 
fornia.    [R.  269,  270.] 

D.     Receiver's  Services. 

The  Receiver's  active  duties  with  regard  to  the  manage- 
ment and  operation  of  the  former  Richman  Trust  began 
about  December  1,  1953,  and  continued  until  February  28, 
1954.  [R.  255.]  The  nature  of  the  services  performed 
by  him  during  this  period  is  too  varied  and  extensive 
to  relate  in  detail,  but  in  general  it  consisted  in  handling 
the  myriad  problems  which  arise  in  connection  with  the 
operation  of  five  large  apartment  houses,  such  as  main- 
tenance and  renovation  of  the  buildings,  collection  of 
rents  from  tenants,  the  employment  and  discharge  of 
personnel,  making  provision  for  various  types  of  insur- 
ance, preparation  and  filing  of  a  tax  return,  keeping  of 
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books  of  account  (the  Receiver  set  up  a  new  and  improved 
bookkeeping  system),  and  the  purchase  of  supplies;  as 
well  as  in  conferring  with  representatives  of  government 
agencies,  inspecting  the  buildings  from  time  to  time  to 
determine  whether  their  physical  plants  were  in  good 
working  order,  comparing  the  rentals  with  other  apartment 
buildings  in  the  neighborhood,  and  appearing  in  court  at 
various  hearings.  [R.  77-84,  261-262,  281-284,  287-290, 
293-295,  892-896,  912-913.] 

On  February  26,  1954,  the  District  Court  made  its 
order  relieving  the  Receiver  "of  his  active  duties  of  man- 
agement, control  and  possession  of  the  assets  known  as 
the  Richman  Trust,  as  of  five  o'clock  p.  m.,  Sunday, 
February  28,  1954,"  and  directed  the  Receiver  to  "give 
over  control  and  possession  to  Lyda  Tidwell,  plaintiff, 
of  all  the  assets  of  the  said  Richman  Trust,  excepting 
money  in  bank  and  under  the  control  of  the  said  Receiver, 

.  ."  [R.  56.]  On  the  same  day  the  Receiver  was 
informed  of  the  sum  and  substance  of  this  order  by  his 
attorney.     [R.  417-419.] 

In  his  statement  of  the  case  Richman  asserts  in  sub- 
stance that  the  Receiver  violated  the  terms  of  this  order 
in  at  least  three  particulars,  to  wit: 

1.  He  failed  to  retain  control  of  the  petty  cash  fund 
of  $785  in  the  hands  of  the  apartment  house  managers. 

2.  He  failed  to  collect  from  the  managers  the  rents 
which  had  been  collected  by  them  on  February  26,  27,  and 
28,  1954. 

3.  On  February  27,  1954,  he  made  a  monthly  payment 
of  $2,027.25  on  a  trust  deed  on  one  of  the  apartment 
houses  which  was  not  due  until  March  1  of  the  same  year. 
(Richman's  Op.  Br.  pp.  31-32,  43-44.) 
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A  proper  understanding  of  the  facts  will  show  that  the 
Receiver  did  not  violate  the  terms  of  the  above  mentioned 
order  in  any  one  of  the  particulars  specified. 

First,  with  respect  to  the  minor  amounts  of  petty  cash 
in  the  hands  of  the  managers,  totalling  $785,  these  funds 
were  used  to  pay  small  day-to-day  expenses,  such  as  key 
refunds,  salaries  of  extra  help,  gratuities  to  persons  re- 
moving cans  or  other  "stuff"  from  the  apartment  build- 
ings, etc.  [R.  480-482,  419-420.]  These  funds  were  not 
lost  or  dissipated  but  were  simply  left  in  the  buildings 
and  became  the  property  of  Mrs.  Tidwell  when  she  took 
over  their  control  and  possession  as  of  5 :00  P.  M. 
on  Sunday,  February  28,  1954.  [R.  420-421.]  The 
Receiver  did  not  take  possession  of  these  funds  for  the 
good  and  sufficient  reason  that  they  were  a  part  of  the 
working  properties  of  the  buildings  [R.  420-421]  and 
therefore  necessary  to  their  continued  operation.  In  this 
regard  the  Trial  Court  declared  in  substance  in  its  memo- 
randum to  counsel,  dated  October  5,  1954,  that  the  petty 
cash  fund  existed  merely  "as  an  operating  incident  of  each 
apartment  house  so  that  the  resident  managers  would  have 
available  small  sums  of  money  for  the  purposes  that  are 
common  to  the  day-to-day  business  transacted  by  resident 
apartment  house  managers."     [R.  182,  185-186,  188.] 

Second,  with  respect  to  the  rents  collected  by  the  man- 
agers on  Friday,  Saturday  and  Sunday,  the  26th,  27th  and 
28th  of  February  1954,  they  amounted  to  $1,290.59. 
[R.  601.]  Hallberg  did  not  collect  these  monies  from  the 
managers  for  two  cogent  reasons:  (1)  the  period  in 
question  being  a  week  end,  the  banks  were  closed,  and 
inasmuch  as  the  Receiver's  office  had  no  safe  there  was 
no  facility  available  for  their  secure  deposit  except  the 
safes  at  the  apartment  houses   [R.  910] ;  and   (2)   Hall- 
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berg  was  prevented  from  collecting  them  by  reason  of  the 
fact  that  Mr.  Udall,  Mrs.  Tidwell's  agent,  made  the 
rounds  of  the  apartment  houses  on  Sunday,  February 
2%,  told  the  managers  that  he  was  in  charge,  and  collected 
these  monies  himself.  [R.  932-933,  420,  429-430.]  In 
this  connection  it  appeared  that  these  monies  represented 
payments  made  by  tenants  in  advance  on  account  of  their 
rent  due  on  the  first  of  March  [R.  182-183],  wherefore 
these  funds  rightfully  belonged  to  Mrs.  Tidwell  under  the 
terms  of  the  aforesaid  order  of  February  26,  1954. 

Third,  with  respect  to  the  payment  by  Hallberg  on 
February  27,  1954,  of  an  installment  on  a  trust  deed  not 
due  until  two  days  later  [R.  423],  it  should  be  observed 
that  under  the  language  of  the  Court's  order  of  February 
26,  1954,  the  Receiver's  "active  duties  of  management, 
control  and  possession  of  the  assets  known  as  the  Rich- 
man  Trust"  continued  until  5 :00  of  the  afternoon 
of  February  28.  [R.  56.]  Thus,  at  the  time  he  made 
the  payment  on  February  27,  he  had  ample  power  to  do  so. 
Moreover,  the  Trial  Court  was  of  the  opinion  that 
it  was  not  unwise  of  him  to  pay  a  debt  of  the  receiver- 
ship two  days  in  advance  of  its  due  date.  [R.  186,  %(:^- 
869.]  It  is  significant  to  note  that  during  his  term  as 
manager  of  the  Trust  Richman  himself  sometimes  made 
the  payments  on  the  same  trust  deed  in  advance  of  their 
due  date.     [R.  535-536.] 

In  conclusion,  it  should  be  noted  that  not  one  penny 
of  any  of  the  three  items  discussed  above  was  lost  or 
dissipated.  Thus,  even  if  it  be  assumed  for  purposes  of 
argument  that  the  Receiver  did  commit  some  technical  vio- 
lation of  the  Court's  order  of  February  26,  1954  (an 
assumption  which  we  believe  to  be  wholly  unwarranted), 
such  violation  was  productive  of  no  harm  to  anyone. 
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E.     Accounting  Services  and  Experience. 

As  previously  stated,  the  Receiver  always  employed  a 
full-time  bookkeeper  during  his  term  as  Receiver.  [R. 
270.]  For  about  two-thirds  of  that  term  the  book- 
keeper, Mr.  Harrison,  was  the  same  bookkeeper  who  had 
kept  the  Trust  books  while  Richman  was  managing  the 
assets.  [R.  270,  410-411,  533.]  Hence,  insofar  as  book- 
keeping problems  were  concerned,  the  Receiver's  duties 
were  mainly  supervisory. 

Hallberg  had  had  sufficient  accounting  training  and 
experience  to  render  him  capable  of  exercising  such  super- 
vision. In  his  college  days  at  Northwestern  University 
he  took  two  years  of  accounting  and  did  part-time  ac- 
counting work  while  going  to  school.  [R.  911-912.]  He 
had  two  years  public  accounting  in  the  field  in  Chicago. 
[R.  737.]  He  had  the  ''complete  management"  of  the  40 
to  50  buildings  in  receivership  in  Chicago  in  1930-1931 
[R.  377-378,  381-383,  884-886],  which  presumably  must 
have  included  supervision  of  their  books  of  account.  He 
also  did  some  of  the  bookkeeping  for  Morgan  Construction 
Tooth  Corporation  in  1951  [R.  448-449,  878],  and  appar- 
ently he  set  up  the  books  for  Hall  Industries  [R.  737] 
with  whom  he  was  associated  from  October  1948  to  April 
1951.     [R.  879-881.] 

Insofar  as  Richman  may  be  attempting  to  discredit  the 
Receiver  and  his  counsel  for  not  having  filed  an  accounting 
within  60  days  after  the  Receiver's  appointment,  as  re- 
quired by  Rule  18(b),  Local  Rules  Southern  District,  Cali- 
fornia (Richman's  Op.  Br.  p.  33),  the  Trial  Court  com- 
pletely absolved  Hallberg  and  Whyte  from  any  blame  in 
this  regard.     [R.  868.] 
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F.     Refrigeration  Breakdown. 

Richman's  partially  unsupported  and  much  distorted 
statement  of  the  casei  under  this  subdivision  seeks  to  show 
that  Hallberg  was  remiss  in  the  performance  of  his  duties 
as  Receiver  with  respect  to  this  refrigeration  problem. 
It  is  only  necessary  to  exhibit  the  facts  in  their  proper 
perspective  in  order  to  refute  any  such  charge  against 
Hallberg. 

About  the  middle  of  January  1954,  trouble  developed 
with  the  refrigeration  equipment  at  the  Western  Arms 
apartment  building.  [R.  284.]  In  accordance  with  in- 
structions previously  given  her  by  the  Receiver,  the  man- 
ager called  representatives  of  the  California  Refrigera- 
tion Company  who  went  to  work  on  the  matter  promptly. 
[R.  284.]  A  report  of  the  trouble  was  made  to  the 
Receiver  on  the  evening  of  the  same  day,  and  he  was 
told  that  the  refrigeration  repairmen  were  on  the  job. 
[R.  285.]  Before  noon  of  the  following  day  the  Receiver 
began  conversations  with  the  representatives  of  two  re- 
frigeration companies  and  instructed  one  of  these  com- 
panies to  finish  the  job  of  repair.  [R.  286,  435-439.] 
The  Receiver  personally  visited  the  apartment  house  two 
days  after  the  breakdown  and  found  the  refrigeration 
system  working  perfectly.     [R.  435-436,  525.] 

G.     Air    Pollution — Criminal    Citation. 

Here,  again,  it  is  only  necessary  to  state  the  facts 
fully  and  accurately  in  order  to  demonstrate  that  the 
Receiver  and  his  attorney  acted  properly  and  prudently 
in  handling  an  air  pollution  problem  resulting  from  a 
defective  incinerator  at  the  Oliver  Cromwell.  The  se- 
quence of  events  was  as  follows : 
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About  December  3,  1953,  Richman  turned  over  to  the 
Receiver  certain  contracts  which  he  had  made  with  Air 
Pollution  Control,  Inc.  for  the  installation  of  air  pollution 
control  equipment  in  the  incinerators  at  the  Oliver  Crom- 
well and  Canterbury  apartment  houses.  [R.  387.]  About 
December  10,  the  Receiver  received  an  authorization  from 
the  County  of  Los  Angeles  for  the  installation  of  such 
equipment  [R.  387-388],  and  not  long  afterwards  he 
received  engineering  drawings  of  the  equipment  to  be 
installed  by  Air  Pollution  Control,  Inc.     [R.  388.] 

On  December  24,  1953,  the  Receiver  asked  his  attorney 
to  examine  these  contracts.  [R.  940,  388.]  The  attorney 
did  so  and  returned  them  to  the  Receiver  about  December 
30,  at  the  same  time  orally  advising  the  Receiver  that 
"the  contracts  were  valid  and  binding,  that  they  should 
be  carried  out."     [R.  556-557,  388-389,  753,  941.] 

About   January    1,    1954,   the   Receiver   instructed   his 
bookkeeper,   Harrison,  to  mail  the  engineering  drawings 
to    Air    Pollution    Control,    Inc.,    which    Harrison    failed 
to  do.     [R.  753,  405-406,  518-519.]     Subsequently,  about 
January  13,  the  Receiver  received  a  notice  from  the  Los 
Angeles  County  Air  Pollution  Control  District  charging 
that  the  Oliver  Cromwell  was  violating  Section  24242  of 
the  California  Health  and  Safety  Code  by  discharging  ex- 
cessive smoke  from  its  incinerator.      [R.  711,  388-389.] 
Shortly  after  receipt  of  this  notice  Harrison  telephoned 
Mr.  Manalis,  the  vice-president  of  Air  Pollution  Control, 
Inc.,    and    instructed    his    company   to   proceed   with   the 
installation  at  the  Oliver  Cromwell.      [R.  646,  519-520.] 
With  regard  to  the  notice  from  the  Air  Pollution  Control 
District,  Manalis  told  Harrison  that  he  "would  take  it  up 
with  the  Air  Pollution  Control  Authority,  we  weren't  to 
worry,  and  he  would  take  care  of  it."     [R.  520,  405.] 
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On  January  22,  1954,  Hallberg  found  the  drawings  for 
the  air  pollution  control  equipment  at  his  office  at  the 
Oliver  Cromwell  [R.  642],  Harrison  having  failed  to 
carry  out  the  instructions  given  him  about  the  first  of 
the  month  to  forward  them  to  Air  Pollution  Control,  Inc. 
[R.  753,  405-406,  518-519].  Hallberg  immediately  wrote 
a  letter  to  Air  Pollution  Control,  Inc.  enclosing  the  draw- 
ings.    [R.  646-647.] 

Either  on  January  27  or  January  29,  1954  (the  record 
is  not  clear),  a  criminal  complaint  was  issued  by  the 
County  of  Los  Angeles  naming  Richman  and  one  of  the 
apartment  house  managers  as  defendants.  [R.  406-407.] 
In  any  event  the  record  is  clear  that  Whyte  had  no  knowl- 
edge that  Richman  had  been  named  as  a  defendant  in  the 
complaint  until  January  29,  when  he  was  so  advised  by 
Harrison.  [R.  558,  639-641,  940.]  Whyte  immediately 
tried  to  get  in  touch  with  Richman  and  his  counsel  but 
was  unable  to  locate  either  of  them,  whereupon  he  left 
word  at  Richman's  office  between  4 :00  and  5 :00 
P.  M.  on  January  29,  concerning  the  pendency  of  the 
suit  and  the  fact  that  a  hearing  therein  had  been  set 
for  the  morning  of  I^^brugry  1.  [R.  407J  Mr.  Joseph 
T.  Enright,  representing/VV\^hytc, ^ rcprosenti^flieRi^- 
man,.^-Rd  apartment  house  manager,  appeared  at  the  hear- 
ing, and  upon  their  joint  request  the  matter  was  continued. 
[R.  960-961.]  Thereafter,  at  a  conference  on  February  9 
with  the  representative  of  the  Los  Angeles  City  Attorney's 
Office  in  charge  of  the  case,  Hallberg,  Whyte  and  Rich- 
man's  counsel  persuaded  him  to  dismiss  the  suit.  [R.  965- 
966.]  At  no  time  was  anyone  fined  or  was  any  financial 
penalty  exacted  from  the  Trust  assets  on  account  of  the 
filing  of  the  suit  or  delay  in  installing  the  air  pollution 
control  equipment.     [R.  753.] 
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A  final  key  fact,  which  is  vital  to  any  fair  statement 
of  the  facts  under  this  heading  and  which  does  not  appear 
in  Richman's  brief,  is  the  admission  by  Mr.  Manalis  of 
Air  Pollution  Control,  Inc.  that  for  a  period  commencing 
from  ten  days  to  two  weeks  before  January  15,  1954,  and 
continuing  until  three  or  four  weeks  after  January  15, 
1954,  a  particular  type  of  metal  needed  for  the  installation 
of  the  air  pollution  control  equipment  at  the  Oliver  Crom- 
well and  the  Canterbury  was  not  available  to  his  company, 
wherefore  the  company  was  unable  to  make  the  installation 
during  this  period  in  the  absence  of  such  metal.  [R. 
704-707,  709,  547-549.]  Hence,  even  if  it  be  assumed  that 
Hallberg  and/or  Whyte  failed  to  act  as  reasonably  pru- 
dent men  in  dealing  with  the  matter  under  consideration 
(an  assumption  which,  as  we  have  seen,  is  not  supported 
by  the  facts),  any  failure  on  their  part  to  conform  to 
standards  of  due  care  was  not  the  proximate  cause  of  the 
issuance  of  the  criminal  complaint  for  the  reason  that 
even  if  they  had  they  acted  with  all  possible  skill  and 
dispatch,  the  installation  still  could  not  have  been  made 
before  the  complaint  was  issued  because  Air  Pollution 
Control,  Inc.  did  not  have  the  necessary  materials  to 
make  the  installation. 

H.     Receiver's   Fees. 

At  the  beginning  of  this  subdivision  of  his  statement  of 
the  case  Richman  devotes  several  pages  of  his  brief  to 
an  effort  to  make  capital  of  the  fact  that  the  Receiver  did 
not  specify  in  his  petition  for  fees  the  amount  of  the 
fee  he  was  asking  for,  as  required  by  Rule  18(c),  Local 
Rules  Southern  District,  California.  (Richman's  Op.  Br. 
pp.  37-40.)  The  District  Court  explained  this  failure  to 
abide  by  the  Local  Rule  by  declaring  that  it  had  given 
permission  to  the  Receiver  and  his  counsel  in  preparing 
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their  petitions  for  fees  that  "if  they  wanted  to  leave 
it  to  the  court  to  determine  a  reasonable  amount  that 
the  court  would  not  insist  upon  compliance  with  the 
rule  that  an  amount  shall  be  prayed  for.  But  they  could 
leave  it  as  reasonable  or  they  would  state  a  specified 
amount."  [R.  254.]  The  District  Court  further  asserted 
that  "I  felt  at  the  time  .  .  .  that  asking  for  rea- 
sonable fees  and  leaving  it  to  the  court  to  determine  what 
they  should  be  upon  hearing  the  evidence  was  the  better 
practice."      [R.   625.] 

There  is  abundant  evidence  in  the  record  to  sustain  the 
Trial  Court's  finding  that  the  reasonable  value  of  the 
Receiver's  services  is  the  sum  of  $6,000.  [R.  194.]  In 
this  connection  the  court  heard  the  testimony  of  Mr. 
Jefiferson  Mann,  a  licensed  real  estate  broker  and  real 
estate  appraiser,  who  for  21  years  was  connected  with 
R.  A.  Rowan  &  Co.  in  Los  Angeles,  the  second  largest 
real  estate  management  firm  in  the  West.  [R.  298-299.] 
After  first  being  qualified  as  an  expert  witness  with 
respect  to  the  management  of  real  estate,  including  apart- 
ment buildings,  and  the  compensation  paid  for  such  man- 
agement in  the  Los  Angeles  area  [R.  298-299,  308-310], 
Mann  testified  that  based  on  the  size  of  the  receivership 
estate  (it  was  valued  at  approximately  $1,200,000)  [R. 
724],  the  duties  performed  by  the  Receiver,  his  education 
and  past  employment,  the  size  of  his  bond  ($75,000) 
[R.  25-26],  and  the  amount  of  gross  receipts  during  the 
period  of  the  receivership  ($94,153.59)  [R.  105],  he  was 
of  the  opinion  that  the  reasonable  value  of  the  Receiver's 
services  was  5%  of  gross  income,  or  $4,707.67.  [R. 
301-306,  316,  324-325.] 

Although  the  fee  allowed  by  the  District  Court  was 
about  $1,300  in  excess  of  this  figure,  the  Court  was  amply 
justified   in   increasing  the  amount  of   Mann's   estimate. 
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In  explaining  why  it  fixed  the  Receiver's  fee  at  $6,000, 
the  Trial  Court  stated: 

"The  Receiver  has  not  prayed  for  a  specific  sum 
in  compensation  for  his  services  but  has  set  forth  in 
detail  what  his  services  consisted  of  and  prays  for 
reasonable  fees.  The  Court  bears  in  mind  that  De- 
fendant has  testified  that  ten  per  cent  of  the  gross 
income  was  a  reasonable  management  fee  when  De- 
fendant rendered  the  management  service.  In  pro- 
curing the  contract  with  Plaintiff  for  that  fee,  there 
was  an  over-reaching  and  undue  influence.  That  fee 
was  excessive.  The  Court  bears  in  mind,  also,  that 
there  is  evidence  in  the  record  that  various  percentages 
including  five  per  cent  and  six  per  cent  would  be 
a  reasonable  management  fee.  The  Receiver  in  this 
instance  acted  as  a  property  manager  with  the  obli- 
gations of  full  trustee  and  of  an  officer  of  the  Court. 
Mr.  Richman,  with  whom  he  had  to  deal,  is  a  person 
given  to  hostile  and  aggressive  attitudes.  It  is 
evident  that  he  exercised  these  in  his  relations  with 
the  Receiver.  The  Receiver  was  obliged  to  go 
through  the  problem  of  setting  up  his  own  manage- 
ment plan.  [234]  He  was  only  allowed  to  execute 
the  plan  for  a  brief  period  before  the  receivership 
was  abruptly  terminated.  He  was  placed  in  pos- 
session hurriedly  and  he  was  terminated  abruptly. 
It  then  became  necessary  for  him  to  file  an  account- 
ing, and  the  accounting  procedure  was  exhausted 
to  its  ultimate  in  searching  into  the  conduct  of  the 
Receiver  during  and  even  before  his  stewardship. 
He  spent  several  days  in  Court  defending  the  admin- 
istration of  his  trust  and  undergoing  a  most  critical 
and  insulting  scrutiny  of  his  every  act  and  omission 
in  his  administration.  The  Receiver's  fee  is  fixed  in 
the  sum  of  $6,000.00,  that  being  the  reasonable  value 
of  his  services,  with  some  consideration  given  to  the 
greater  than  usual  vexation  which  was  visited  upon 
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him  and  the  labors  of  making  up  his  accounting  and 
explaining  and  defending  it  in  Court.  The  Court 
finds  it  to  be  a  true  and  correct  account."  [R.  186- 
188.] 

As  to  the  manner  in  which  the  Receiver  was  treated  by 
Richman  and  his  counsel,  the  Court  remarked: 

"The  Court:     .     .     . 

"He  was  brought  before  the  court  almost  as  if 
he  were  accused  of  a  crime  here  and  was  treated  by 
some  of  the  parties  to  the  suit,  or  by  one  of  the 
parties  to  the  suit  and  one  of  the  attorneys  to  the 
action  with  less  respect  than  I  have  seen  embezzlers 
treated  when  I  was  handling  the  criminal  calendar 
of  the  court."    [R.  857-859.] 

On  pages  41-42  of  his  opening  brief  Richman  attempts 
to  compare  the  total  amount  of  expenses  incident  to  the 
operation  of  the  receivership,  including  fees  allowed  the 
Receiver  and  his  attorney,  with  the  amount  which  would 
have  been  paid  to  him  under  his  contract  with  the  Trust 
had  be  been  managing  the  assets  during  the  period  of 
the  receivership.  He  concludes  that  the  receivership  ex- 
penses were  about  $400  more  than  they  would  have  been 
had  he  remained  in  control.  Apparently  the  purpose  of 
this  comparison  is  to  show,  if  he  can,  that  the  fees  of 
the  Receiver  and  his  attorney  are  too  high. 

Wholly  apart  from  the  fact  that  several  of  the  figures 
upon  which  he  bases  his  calculations  are  not  supported 
by  the  record,^  and  the  further  fact  that  he  fails  to  men- 
tion certain  items  which  would  have  increased  the  Trust 
expenses   had  he  been   in  the   saddle  during  the  period 


*£.  g.,  see  the  paragraph  immediately  following  the  quoted  ma- 
terial on  page  42  of  his  opening  brief. 
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of  the  receivership  [R.  605-606],  his  comparison  is  mis- 
leading and  of  Httle  value.  This  is  true  because  the 
Receiver's  duties  were  much  more  burdensome  than  they 
would  have  been  had  he,  like  Richman,  been  in  control  of 
the  assets  for  an  extended  period  and  thus  had  had  time 
to  put  the  Trust  affairs  on  a  normal  well-oiled  day-to-day 
basis.  Here,  however,  the  Receiver  was  confronted  with 
the  task  of  taking  possession  of  unknown  properties  and 
familiarizing  himself  with  them,  installing  his  system  of 
management  and  setting  up  his  books,  and  then,  only  three 
months  later,  being  compelled  to  close  the  books  and  sur- 
render possession  of  the  assets. 

I.     Objections  to  Receiver's  Report. 

We  have  already  discussed  all  of  the  items  mentioned 
in  this  subdivision  of  Richman's  statement  of  the  case 
under  previous  headings,  except  (1)  the  failure  to  pay 
Richman's  claim  in  the  sum  of  $3,104.22,  and  (2)  the 
alleged  failure  by  the  Receiver  to  account  for  a  $400 
deposit  on  Workmen's  Compensation  and  an  alleged 
refund  thereon  of  $158.     (Richman's  Op.  Br.  p.  44.) 

With  respect  to  (1)  above,  although  Richman  did 
claim  that  he  was  entitled  to  a  management  fee  of 
$3,104.33  for  his  services  to  the  Trust  in  November, 
1953,  Hallberg  never  received  a  bill  or  other  communica- 
tion from  him  stating  that  this  amount,  or  any  other 
amount,  was  due  him.  [R.  426-427.]  Actually  it  would 
have  been  most  unwise  for  the  Receiver  to  have  paid  this 
claim  inasmuch  as  the  District  Court  later  held  that  the 
amount  claimed  was  based  on  a  charge  of  10%  of  gross 
income  of  the  Trust  as  fixed  by  a  contract  under  which 
the  Trust  had  been  established,  and  that  because  the 
Trust  had  been  set  aside  for  undue  influence,  the  contract 
rate  was  no  longer  applicable  and  Richman  was  entitled 
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to  payment  on  a  quantum  meruit  basis  only.  [R.  182- 
183.]  The  Court  ultimately  fixed  Richman's  management 
fee  for  such  service  at  $1,862.60,  or  6%  of  the  gross 
revenues  of  the  Trust  in  November,  1953.     [R.  194-195.] 

With  respect  to  (2)  above,  the  Receiver  did  account 
for  the  $400.00  deposit  on  Workmen's  Compensation. 
[R.  107.]^  As  for  the  Receiver's  alleged  failure  to  ac- 
count for  a  refund  on  this  deposit,  he  could  not  have 
done  so  because  no  refund  was  shown  to  have  been  re- 
ceived by  him  during  his  term  as  Receiver.  [R.  661-662; 
667-669.]' 

J.    Attorney's  Fees. 

Strangely  enough,  this  subdivision  of  Richman's  state- 
ment of  the  case  does  not  challenge  as  unreasonable  the 
fee  of  $1,800.00  actually  allowed  the  Receiver's  attorney 
but  instead  attacks  the  amount  prayed  for  in  the  attorney's 
petition  for  fees,  namely,  $3,000.00  for  ordinary  services 
and  an  unspecified  amount  for  extraordinary  services,  as 
being  excessive.  (Richman's  Op.  Br.  pp.  44-46.)  That 
the  sum  of  $1,800.00  which  was  in  fact  allowed  is  an  ex- 
ceedingly modest  fee  is  shown  by  the  following  facts: 

The  attorney's  original  petition  for  fees,  filed  March  18, 
1954,  sought  an  allowance  of  fees  for  services  performed 
by  him  on  behalf  of  the  Receiver  from  about  December 
1,  1953,  to  and  including  March  17,  1954.  [R.  58,  74.] 
The  services  rendered  during  this  period  consisted,  among 


'^The  statement  at  page  44  of  Richman's  opening  brief  that  the 
Receiver  did  not  account  for  this  item  is  just  another  illustration 
of  the  inaccuracy  and  unreliability  of  his  brief. 

^The  assertion  on  page  44  of  Richman's  opening  brief  that  the 
Receiver  turned  the  refund  "over  to  appellant  Tidwell.  [R.  664.]" 
has  no  support  in  the  record. 
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others, in  advising  the  Receiver  or  his  agents,  on  an 
average  of  at  least  three  days  a  week  during  the  entire 
three  month's  period  of  the  receivership,  with  respect  to 
numerous  problems  connected  with  the  administration  of 
the  receivership:  preparing  petitions,  such  as  a  petition 
for  authority  to  pay  Christmas  bonuses  and  a  petition  for 
authority  to  renovate  individual  apartments;  court  appear- 
ances in  obtaining  approval  of  such  petitions;  frequent 
telephone  calls  from  and  to  the  attorneys  for  Richman 
and  Tidwell  regarding  the  progress  of  the  receivership 
and  problems  incident  therein ;  conferences  and  a  court  ap- 
pearance in  connection  wtih  the  dismissal  of  the  criminal 
complaint  hereinbefore  discussed  under  subdivision  G; 
conferences  regarding  termination  of  the  receivership; 
and  preparation  of  the  Receiver's  first  and  final  report 
and  petition  for  fees.  [R.  60-72,  541-542,  951-967.] 
Whyte  had  practiced  law  in  Los  Angeles  for  more  than 
12  years  prior  to  his  appointment  as  attorney  for  the 
Receiver.     [R.  967-968.] 

On  May  12,  1954,  Whyte  filed  his  supplemental  peti- 
tion for  fees  for  the  period  commencing  March  18,  1954, 
to  and  including  May  10,  1954.  [R.  164-170.]  These 
services  included,  among  others,  representing  the  Receiver 
upon  the  taking  of  his  deposition  and  conferring  with  him 
and  his  wife  and  with  other  potential  witnesses  in  pre- 
paring his  defense  to  Richman's  attack  upon  his  report 
and  petition  for  fees,     [R.  166-169.] 

As  previously  noted,  the  hearing  on  the  Receiver's  re- 
port and  petition  for  fees  began  on  May  12,  1954,  and 
lasted  for  four  and  one-half  court  days,  excluding  final 
argument.  [R.  246,  265,  340-341,  416-417,  439,  540, 
613,  635,  700-701,  755.]  Except  for  a  part  of  one  after- 
noon session  [R.  540-571]/  and  a  part  of  one  morning  ses- 


—51— 

sion  [R.  614-629J  when  the  subject  of  Whyte's  fees  was 
under  consideration,  the  hearing  was  devoted  exclusively 
to  defending  the  Receiver  against  the  attack  on  his  re- 
port and  petition  for  fees  and  to  laying  a  foundation  for 
determining  the  reasonable  value  of  his  services.  Whyte 
acted  as  the  Receiver's  attorney  throughout  the  hearing. 

Hubert  F.  Laugharn,  Esq.,  a  Los  Angeles  attorney 
specializing  in  bankruptcy  and  liquidation  matters,  was 
quaHfied  as  an  expert  witness  with  regard  to  receivers 
and  receiverships.  [R.  559-561.]  Upon  the  basis  of  the 
facts  alleged  in  Whyte's  original  and  supplemental  peti- 
tions for  fees,  and  in  view  of  the  size  and  extent  of  the 
receivership  estate,  and  the  problems  encountered  during 
the  receivership,  Laugharn  expressed  the  opinion  that 
compensation  of  $1,000.00  per  month  for  each  of  the 
three  months  of  the  receivership  would  not  be  excessive. 
[R.  561-565,  568.]  .      . 

With  reference  to  the  compensation  due  Whyte  for 
defending  the  Receiver  in  court  against  Richman's  attack 
on  the  Receiver's  report  and  petition  for  fees,^"  Paul  Fus- 
sell,.  one  of  the  senior  partners  in  the  Los  Angeles  law  firm 
of  O'Melveny  &  Myers,  was  qualified  as  an  expert  witness 
[R.  614-616]  and  testified  that  based  upon  the  size  of 
the  receivership  estate,  the  objections  made  by  Richman 
to  the  Receiver's  report  and  petition  for  fees,  and  the 
time  consumed  by  Whyte  in  defending  such  report  and 
petition  for  fees  against  Richman's  attack  thereon,  he  was 
of  the  opinion  that  the  reasonable  value  of  Whyte's  ser- 
vices in  conducting  the  defense  was  between  $1,000.00 
and  $1,200.00.     [R.  616-619.] 


*^Wliyte  has  never  sought  compensation  for  the  time  spent  by 
him  in  defending  his  own  petition  for  fees  against  Richman's  attack 
thereon.     [R.  624.] 
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Whyte  is  criticized  at  pages  44-45  of  Richman's  open- 
ing brief  for  having  allegedly  given  improper  advice  to 
the  Receiver,  three  asserted  instances  of  such  allegedly 
improper  advice  being  specified,  to  wit: 

(1)  He  and  the  Receiver  took  over  the  Trust's  bank 
account  and  requested  managers  to  turn  over  money  to 
them,  and  in  fact  collected  money  from  one  of  the  man- 
agers, before  the  Receiver  was  appointed. 

(2)  Whyte  failed  to  advise  the  Receiver  that  non- 
performance of  the  contracts  with  Air  Pollution  Control, 
Inc.  might  result  in  criminal  prosecution. 

(3)  He  allegedly  erroneously  assumed  that  Richman 
had  no  right  to  contact  the  Receiver's  bookkeeper,  Mr. 
Harrison,  concerning  the  Trust  property  or  the  acts  of 
the  Receiver. 

These  points  will  be  answered  briefly  and  in  their  listed 
order. 

As  to  (1),  the  Receiver  was  appointed  by  a  court  order 
made  and  filed  on  November  30,  1953.  [R.  21-25.] 
The  steps  allegedly  taken  by  the  Receiver  and  his  attorney 
were  taken  on  December  1,  1953,  after  the  Receiver's 
appointment.  [R.  552,  947-948.]  The  only  action  taken 
at  the  bank  was  to  transfer  the  former  Richman  Trust 
account  to  the  Receiver's  name.  [R.  552.]  This  was  an 
urgent  matter.     [R.  554-555.] 

It  is  true  that  the  Receiver  did  not  file  his  bond  and  take 
his  oath  of  oflice  until  December  2.  [R.  25-26.]  Tech- 
nically, therefore,  the  Receiver  and  his  attorney  had  no 
authority  to  take  any  of  the  steps  which  they  did  take  on 
December  1.  Richman  does  not  contend,  however,  nor  is 
there  any  evidence  in  the  record  to  show,  that  the  slightest 
harm  resulted  to  anyone  from  such  action  or  that  one 
cent  of  the  money  collected  from  the  apartment  house 
manager  was  not  accounted  for.     We  may  well  inquire 
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whether  such  petty  fault  finding  does  anything  more  than 
waste  the  time  of  this  Court. 

As  to  (2),  why  should  Whyte  have  advised  the  Re- 
ceiver that  non-performance  of  the  contracts  with  Air 
Pollution  Control,  Inc.  might  result  in  criminal  prosecu- 
tion? About  December  30,  1953,  he  told  the  Receiver 
that  the  contracts  were  binding  and  instructed  him  to 
carry  them  out,  "to  go  ahead."  [R.  388,  556-557,  753.] 
He  had  no  reason  to  believe  that  his  instructions  would 
not  be,  or  were  not  being,  obeyed.  He  was  not  informed 
at  the  time  that  performance  of  the  contracts  for  installa- 
tion of  the  pollution  control  facilities  was  being  held  up 
during  the  month  of  January,  1954.  [R.  943.]  Neither 
was  he  advised  that  the  Receiver  had  received  the  notice 
issued  by  the  Air  Pollution  Control  District  on  January 
13,  1954.  [R.  543-544.]  The  first  time  he  knew  or 
reasonably  could  have  suspected  that  anything  was  wrong 
was  on  or  about  January  27,  when  he  learned  from  Har- 
rison that  a  criminal  complaint  either  was  or  was  about  to 
be  issued.     [R.  557-558.] 

Finally,  as  to  (3),  what  difference  does  it  make  whether 
Whyte  assumed,  either  rightly  or  wrongly,  that  Richman 
had  no  right  to  contact  Harrison,  the  Receiver's  book- 
keeper? It  is  not  contended  that  Whyte  ever  took  any 
action  in  reliance  upon  his  assumption  or  that  Richman 
was  prevented  from  obtaining  the  information  he  de- 
sired.' 


^Actually  Whyte  had  every  reason  to  assume  as  he  did.  The 
court's  order  appointing  the  Receiver  expressly  forbade  Richman 
from  "interfering  directly  or  indirectly,  with  the  administration  of 
the  receivership."  [R.  24.]  Calling  on  the  Receiver's  employee  and 
questioning  him  about  matters  pertaining  to  the  receivership, 
without  first  obtaining  the  permission  of  the  Receiver  or  his  counsel 
to  do  so  [R.  641-643],  would  clearly  appear  to  be  an  indirect  inter- 
ference with  the  administration  of  the  receivership. 
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The  Issues  Presented. 

The  principal  issue  presented  on  this  appeal  with  refer- 
ence to  the  Receiver  and  his  attorney  is  as  follows: 

Did  the  District  Court  abuse  its  discretion  in  awarding 
a  fee  of  $6,000.00  to  the  Receiver  and  a  fee  of  $1,800.00 
to  his  attorney? 

There  are  two  other  minor  issues,  to  wit: 

( 1 )  Did  the  District  Court  err  in  ordering  the  Receiver 
to  reimburse  himself  from  the  moneys  in  his  possession  to 
the  extent  of  $89.20,  paid  out  by  him  for  copies  of  his 
deposition  and  that  of  his  deposition  and  that  of  his  attor- 
ney, said  depositions  having  been  taken  by  Richman  and 
used  at  the  hearing  on  the  Receiver's  report  and  petition 
for  fees  and  the  petition  of  his  attorney  for  fees? 

(2)  Did  the  District  Court  err  in  refusing  to  dis- 
qualify itself  to  settle  the  Receiver's  account  and  to 
award  fees  to  the  Receiver  and  his  attorney? 

Summary  of  Argument. 

1.  The  District  Court  did  not  abuse  its  discretion  in 
awarding  a  fee  of  $6,000.00  to  the  Receiver  and  a  fee  of 
$1,800.00  to  his  attorney. 

2.  The  District  Court  did  not  err  in  ordering  the  Re- 
ceiver to  reimburse  himself  from  the  moneys  in  his  posses- 
sion to  the  extent  of  $89.20,  paid  out  by  him  for  copies  of 
his  deposition  and  that  of  his  attorney. 

3.  The  District  Court  did  not  err  in  refusing  to  dis- 
qualify itself  to  settle  the  Receiver's  account  and  to  award 
fees  to  the  Receiver  and  his  attorney. 
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ARGUMENT. 

I. 
The  District  Court  Did  Not  Abuse  Its  Discretion  in 
Awarding  a  Fee  of  $6,000.00  to  the  Receiver  and 
a  Fee  of  $M,OOo!oO  to  His  Attorney. 

It  is  axiomatic  that  the  amount  of  compensation 
awarded  to  a  receiver  and  his  counsel  is  a  matter  within 
the  sound  discretion  of  the  trial  court  and  will  not  be  dis- 
turbed upon  appeal  in  the  absence  of  a  clear  showing  that 
the  trial  court  has  abused  its  discretion.  (In  re  Cash- 
Papworth,  Grow-Sir  (2d  Cir.,  1913),  210  Fed.  24,26; 
Drilling  &  Exploration  Corporation,  et  al.  v.  Webster 
(9th  Cir.,  1934),  69  F.  2d  416,  418;  Vensa  v.  Vensa 
'(1951),  101  Cal.  App.  2d  67^.,  680.)  This  principle  is  well 
stated  in  the  case  of  Venza  v.  Venza  (supra),  to  wit: 

"The  rule  is  well  established  that  the  compensation 
to  be  allowed  receivers  and  their  attorneys  is  primarily 
within  the  sound  discretion  of  the  trial  court.  This 
is  necessarily  so,  for,  as  the  court  stated  in  Kan  v. 
Tsang,  90  Cal.  App.  2d  538  [203  P.  2d  86],  the  trial 
court  is  'in  a  better  position  to  know  the  necessity 
for  the  services  performed  by  the  receiver  and  his 
attorney  and  to  assess  their  reasonable  value'  (p.  541) 
tlian  is  a  reviewing  court.  Thus,  it  follows  that 
in  the  absence  of  a  clear  showing  of  an  abuse  of 
discretion  by  the  trial  court  this  court  would  not  be 
justified  in  interfering  therewith.  (Adams  v.  Woods, 
8  Cal.  306,  322.)  We  conclude  that  the  record  does 
not  disclose  such  a  showing  by  defendants."  (P. 
680.) 

The  trial  court  can  not  be  said  to  have  abused  its  dis- 
cretion where  there  is  substantial  evidence  in  the  record 
to   support   its   finding  as   to   the   reasonableness   of   the 
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amount  allowed.  (Estate  of  McLaughlin  (1954),  43  Cal. 
2d  462,  465-466  (trustees'  fees) ;  Estate  of  Griffith 
(1950),  97  Cal.  App.  2d  651,  655  (trustee's  fees);  Re 
Dehner's  Estate  (1941),  230  Iowa  490,  298  N.  W.  656, 
657  (attorney's  fees).)  This  rule  is  well  expressed  in 
Estate  of  McLaughlin  {supra),  a  recent  decision  by  the 
Supreme  Court  of  California,  stated  in  the  following  lan- 
guage: 

"Pursuant  to  section  1122  of  the  Probate  Code,* 
the  trustees  must  be  allowed  'such  compensation  for 
services  as  the  court  may  deem  just  and  reasonable.' 
The  allowance  rests  in  the  sound  discretion  of  the 
trial  court,  whose  ruling  will  not  be  disturbed  on 
appeal  in  the  absence  of  a  manifest  showing  of  abuse. 
{Estate  of  McLellan,  8  Cal.  2d  49,  55  [63  P.  2d 
1120]  ;  Estate  of  Mills,  119  Cal.  App.  2d  8,  9  [258 
P.  2d  1028]  ;  Estate  of  Willardson,  101  Cal.  App.  2d 
777,  780  [226  P.  2d  369].)  The  trustee  must  present 
to  the  trial  court  satisfactory  evidence  of  the  accur- 
acy and  propriety  of  the  items  in  his  account  {Purdy 
V.  Johnson,  174  Cal.  521,  527  [163  P.  893];  Estate 
of  McCabe,  98  Cal.  App.  2d  503,  505  [220  P.  2d 
614] ) ;  but  the  sole  question  before  an  appellate  court 
when  the  fee  allowed  him  is  attacked  as  excessive  is 
whether  there  is  substantial  evidence  to  support  the 
trial  court's  finding.  {Estate  of  Griffith,  97  Cal. 
App.  2d  651,  655  [218  P.  2d  149].)  A  finding  that 
such  a  fee  is  a  reasonable  one  states  the  ultimate  fact 
in  issue  and  is  formally  sufficient.     {Estate  of  Janes, 


*"  'On  the  settlement  of  each  such  account  the  court  shall  allow 
the  trustee  his  proper  expenses  and  such  compensation  for  services 
as  the  court  may  deem  just  and  reasonable.  Where  there  are 
several  trustees  it  shall  apportion  the  compensation  among  them 
according  to  the  respective  services  rendered.  It  may,  in  its  discre- 
tion, fix  a  yearly  compensation  for  the  trustee  or  trustees,  to  con- 
tinue as  long  as  the  court  may  deem  proper.'  " 
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18  Cal.  2d  512,  514  [116  P.  2d  438] ;  cf.,  Estate  of 
Willardson,  supra,  101  Cal.  App.  2d  at  780;  Estate 
of  Scherer,  58  Cal.  App.  2d  133,  138-139  [136  P. 
2d  103].)"     (Pp.  465-466.) 

In  its  order  of  November  19,  1954,  from  which  Rich- 
man's  appeal  herein  is  taken,  the  District  Court  made  the 
following  findings  with  reference  to  the  reasonableness 
of  the  fees  allowed  the  Receiver  and  his  attorney: 

".  .  .  the  reasonable  value  of  the  services  of 
Roy  E.  Hallberg  as  receiver  is  the  sum  of  $6,000.00, 
which  the  Court  finds  to  be  the  reasonable  value  of 
said  services,  and  his  fees  are  hereby  fixed  at  the  sum 
of  $6,000.00;  the  reasonable  value  of  the  services  of 
John  Whyte,  as  attorney  for  the  receiver  in  this  mat- 
ter, is  the  sum  of  $1,800.00,  and  his  fees  are  hereby 
fixed  at  the  sum  of  $1,800.00,  which  the  Court  finds 
to  be  the  reasonable  value  thereof."     [R.  194.] 

There  is  ample  evidence  to  support  the  trial  court's  find- 
ing that  the  reasonable  value  of  the  Receiver's  services 
was  $6,000.00.  Gross  receipts  collected  by  the  Receiver 
during  the  three  months  period  of  the  receivership 
amounted  to  $94,153.59.  [R.  105.]  There  was  evidence 
in  the  record  that  various  percentages,  including  5% 
and  6%  of  gross  income,  would  be  a  reasonable  man- 
agement fee.  [R.  187,  374,  316.]  Although  6%  of 
$94,153.59  would  be  $5,649.21,  and  5%  of  $94,153.59 
would  be  $4,707.67,  there  were  other  factors  present  which 
fully  justified  the  Court  in  raising  the  fee  to  $6,000.00, 
or  what  amounts  to  roughly  6.3%  of  gross  income. 

In  the  first  place,  the  receivership  lasted  only  three 
months.  The  Receiver  hardly  had  time  to  familiarize  him- 
self with  the  properties  under  his  control  and  the  prob- 
lems incident  to  their  operation  and  to  install  his  own 
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system  of  management  and  bookkeeping  before  the  re- 
ceivership was  terminated  and  he  was  forced  to  surrender 
possession  of  the  assets  and  account  for  his  stewardship. 
Naturally,  this  state  of  affiairs  placed  a  far  greater  bur- 
den upon  him  than  would  have  resulted  had  he  been  given 
more  time  in  which  to  put  his  house  in  order,     [R.  187.] 

In  the  second  place,  the  Receiver  was  compelled  to 
spend  four  and  one-half  days  in  court  defending  his  ad- 
ministration of  the  receivership  against  a  violent  attack 
thereon  by  Richman,  an  attack  which  the  District  Court 
found  to  be  completely  unjustified.  The  Receiver  also 
was  obliged  to  devote  considerable  time  out  of  court  to 
preparing  his  defense  to  the  attack  on  his  administration 
and  to  the  taking  of  his  deposition  by  Richman.  [R.  166- 
169.] 

In  the  third  place,  in  the  words  of  the  trial  court,  the 
Receiver  was  treated  by  Richman  and  his  counsel  "with 
less  respect  than  I  have  seen  embezzlers  treated  when  I 
was  handling  the  criminal  calendar  of  the  court"  [R.  857- 
859],  and  was  subjected  to  "a  most  critical  and  insulting 
scrutiny  of  his  every  act  and  omission  in  his  administra- 
tion." [R.  187.]  The  Receiver  is  certainly  entitled  to 
some  additional  compensation  for  being  forced  to  submit 
to  such  indignity  and  abuse. 

There  is  likewise  ample  evidence  to  support  the  trial 
court's  finding  that  the  reasonable  value  of  the  attorney's 
services  is  at  least  $1,800.00.  Hubert  Laugharn,  a  well- 
known  Los  Angeles  attorney  with  wide  experience  in  the 
field  of  receivers  and  receiverships  [R.  559-561],  testified 
that  compensation  of  $1,000.00  a  month  to  the  Receiver's 
attorney  for  each  of  the  three  months  of  the  receivership 
would  not  be  excessive.  [R.  564-565.]  Paul  Fussell,  an- 
other prominent  Los  Angeles  attorney  [R.  614-616],  testi- 
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fied  that  in  his  opinion  the  reasonable  value  of  the  attor- 
ney's further  services  in  defending  the  Receiver  against 
Richman's  attack  on  his  report  and  petition  for  fees  alone 
was  worth  from  $1,000.00  to  $1,200.00.  [R.  616-619.] 
In  this  connection  it  has  been  held  that  a  trial  court  has 
authority  to  compensate  a  receiver's  attorney  for  services 
rendered  by  him  in  defending  his  client  against  baseless 
charges  of  having  failed  in  the  proper  performance  of  his 
duties  as  receiver.  (Missouri  &  K.  I.  Ry.  Co.  v.  Eds  on 
(8th  Cir.,  1915),  224  Fed.  79. 

Even  if  the  District  Court  had  failed  to  make  any  find- 
ing with  respect  to  the  reasonableness  of  the  amounts  al- 
lowed as  fees  to  the  Receiver  and  his  attorney,  it  is  obvi- 
ous that  it  was  in  a  better  position  to  assess  the  reason- 
able value  of  their  services  than  is  this  Court,  and  unless 
this  Court  can  say  that  the  compensation  allowed  is  not 
supported  by  the  evidence,  it  should  affirm  the  award. 
{Kan  V.  Tsang  (1949),  90  Cal.  App.  2d  538,  541.) 

A  few  comments  are  in  order  respecting  the  cases  cited 
by  appellant  Richman  at  pages  59-62  of  his  opening  brief. 

We  have  no  quarrel  with  the  statement  of  the  consid- 
erations which  should  govern  a  court  of  equity  in  fixing 
the  compensation  of  receivers,  as  they  are  set  out  on  page 
60  of  Richman's  opening  brief  in  a  quotation  from  the 
case  of  Eames  v.  H.  B.  Claflin  Co.  (2d  Cir.,  1916),  231 
Fed.  693.  Richman's  brief,  however,  omits  a  portion  of 
the  language  quoted  from  this  case,  which  reads  as  fol- 
lows: 

"*  *  *  The  amount  of  a  receiver's  compensation 
does  not  depend  upon  the  special  qualifications  or 
standing  of  the  person  appointed,  or  the  demands 
made  upon  his  time  by  private  business  *  *  *." 
(P.  695.) 
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In  Cake  v.  Mohun  (1896),  164  U.  S.  311,  41  L.  Ed. 
447,  cited  at  pages  60-61  of  Richman's  opening  brief,  the 
appellate  court,  while  recognizing  that  it  would  have  fixed 
the  receiver's  compensation  at  a  considerably  less  amount 
had  the  matter  been  presented  to  it  originally,  refused  to 
tamper  with  the  amount  fixed  by  the  trial  court  upon  the 
ground  that  "Great  consideration  will  be  paid  to  the  con- 
curring views  of  the  auditor  or  master  and  the  [lower] 
courts  respecting  a  mere  matter  of  amount."     (P.  318.) 

As  for  the  case  of  Walton  N.  Moore  Dry  Goods  Co.  v. 
Lieurance  (9th  Cir.),  38  F.  2d  186,  cited  at  page  61  of 
Richman's  opening  brief  for  the  proposition  that  a  re- 
ceiver's prior  earnings  are  relevant  in  determining  his 
fees,  we  have  no  quarrel  with  this  proposition  either.  We 
do  desire,  however,  again  to  call  attention  to  the  fact  that 
for  three  or  four  years  prior  to  January,  1947,  the  Re- 
ceiver received  a  net  salary,  before  taxes,  of  $40,000.00 
a  year  [R.  891-892,  2>67-2>6^],  and  that  from  October, 
1948,  to  April,  1951,  he  received  a  salary  of  $20,000.00 
per  year  from  another  employer.     [R.  879-881.] 

II. 
The  District  Court  Did  Not  Err  in  Ordering  the 
Receiver  to  Reimburse  Himself  From  the  Monies 
in  His  Possession  to  the  Extent  of  $89.20,  Paid 
Out  of  Him  for  Copies  of  His  Deposition  and 
That  of  His  Attorney. 

The  depositions  of  the  Receiver  and  his  attorney  were 
taken  by  Richman  for  use  upon  the  hearing  on  the  Re- 
ceiver's report  and  petition  for  fees  and  his  counsel's  peti- 
tion for  fees.  [R.  238.]  They  were  introduced  in  evi- 
dence at  that  hearing.  [R.  250,  544.]  Under  Rule 
54(d),  Federal  Rules  of  Civil  Procedure,  except  when 
express  provision  is  made  therefor  in  a  statute  of  the 
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United  States  or  in  the  Federal  Rules  of  Civil  Proce- 
dure, "costs  shall  be  allowed  as  of  course  to  the  prevail- 
ing party  unless  the  court  otherwise  directs,  .  .  ."  The 
Receiver  and  his  attorney  were  prevailing  parties  and 
Richman  was  a  losing  party  in  that  the  District  Court 
found  the  Receiver's  report  "to  be  full  and  correct"  [R. 
193]  and  awarding  fees  to  the  Receiver  and  his  counsel. 
It  is  well  settled  that  the  cost  to  the  prevailing  party  of 
obtaining  a  copy  of  his  deposition  taken  by  the  losing 
party  is  taxable  against  the  losing  party.  (Schmitt  v. 
Continental-Diamond  Fibre  Co.  (N.  D.,  111.,  1940),  1 
R  R.  D.  109.) 

TIL 
The  District  Court  Did  Not  Err  in  Refusing  to  Dis- 
qualify  Itself  to   Settle  the   Receiver's   Account 
and  to  Award  Fees  to  the  Receiver  and  His  At- 
torney. 

The  argument  on  this  point  has  already  been  sufficiently 
developed  under  subdivision  B  of  our  statement  of  the 
case  appearing  at  pages  11  to  12  hereof. 

It  is  respectfully  urged  that  the  order  appealed  from 
should  be  affirmed. 

Respectfully  submitted, 
John  Whyte, 
Attorney  for  Appellee  Roy  E.  Hallherg,  as 
Receiver. 

John  Whyte, 

In  Propria  Persona. 

FitzPatrick  &  Whyte, 
Of  Counsel. 
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Consolidated  Brief  of  Lyda  Tidwell  as  Cross-Appellant 
and  as  Appellee,  in  Answer  to  Opening  Brief  of 
Appellant  Frederick  I.  Richman. 


Preliminary  Comment. 

It  should  be  noted  that  since  Lyda  Tidwell,  plaintiff 
in  the  court  below,  appealed  only  from  a  relatively  small 
portion  of  the  court's  order  [see  Notice  of  Appeal,  R.  197, 
and  Lyda  Tidwell's  Statement  of  Points,  R.  972],  it  was 
felt  that  it  would  be  practical  for  Lyda  Tidwell,  as 
cross-appellant  and  respondent,  to  file  only  one  brief, 
which  would  constitute  both  a  cross-appellant's  opening 
brief  and  a  respondent's  reply  brief. 
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An  order  permitting  this  consolidation  was  obtained 
from  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  based  upon  the  Stipulation  of  the  parties. 

Therefore,  Lyda  Tidwell's  Brief  is  divided  into  two 
portions,  the  first  portion  constituting  her  opening  brief  as 
Cross-Appellant,  and  the  second  portion,  her  reply  as 
respondent. 

In  view  of  the  fact  that  there  are  two  separate  appeals 
filed,  cross-appellant  and  respondent,  Lyda  Tidwell,  will, 
for  convenience,  be  generally  referred  to  by  her  name 
solely,  and  appellant  and  cross-respondent,  Frederick  I. 
Richman,  will  be,  for  convenience,  referred  to  by  his  name 
solely. 


OPENING  BRIEF  OF  CROSS-APPELLANT, 
LYDA  TIDWELL. 

Pleadings  and  Jurisdiction. 

This  case  originally  arose  out  of  an  action  brought 
by  Lyda  Tidwell,  as  plaintiff,  against  her  brother,  Fred- 
erick I.  Richman,  and  others,  as  defendants,  in  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia. Plaintiff,  Lyda  Tidwell,  brought  suit  seeking  the 
dissolution  and  avoidance  of  a  Declaration  of  an  inter 
vivos  Trust,  and  for  a  distribution  of  the  assets  of  the 
estate  to  the  trustors,  consisting  of  herself  and  her 
brother,  Frederick  I.  Richman.  Each  was  the  beneficial 
owner  of  one-half  the  assets  of  said  trust.  She  claimed 
that  the  trust  was  voidable  because  of  undue  influence 
and  fraud  in  the  inception  of  the  trust  and  sought  dam- 
ages for  fraudulent  and  improper  management,  and  fur- 
ther asked  for  the  removal  of  Frederick  I.  Richman  as 
agent  of  the  trust.  Defendant,  Frederick  I.  Richman, 
answered,  denying  the  allegations  of  undue  influence  and 
fraud  in  the  inception  of  the  trust  and  further  denied 
the  allegations  of  fraudulent  and  improper  management. 
[See  Memorandum  of  Decision,  R.  3-20.] 

Jurisdiction  is  based  on  the  fact  that  plaintiff,  Lyda  Tid- 
well, is  a  resident  of  the  State  of  New  Mexico,  while  de- 
fendant, Frederick  I.  Richman,  and  the  remaining  de- 
fendants are  residents  of  the  State  of  California,  and 
the  amount  involved  in  the  controversy  exceeded  $3,000.00 
exclusive  of  costs  and  interest. 
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Jurisdiction  is  conferred  under  the  provisions  of  Sec- 
tion 1291  of  the  Judicial  Code  as  amended  (28  U.  S.  C. 
1291). 

Statement  of  the  Case. 

The  trial  court  determined  that  the  issues  of  fraud  and 
undue  influence  in  the  inception  of  the  trust  would  be 
tried  first  and  separately  from  the  other  remaining  issues 
under  the  provisions  of  section  42(b)  of  the  Rules  of 
Civil  Procedure  for  the  District  Courts  of  the  United 
States.  [R.  3-4.]  After  an  extended  and  bitterly  con- 
tested trial,  which  lasted  in  excess  of  nineteen  (19)  days 
[R.  5],  the  trial  court  filed  its  Memorandum  of  Decision 
on  November  30,  1953  [R.  3-20],  in  favor  of  Lyda 
Tidwell  voiding-  and  cancelling  the  trust  and  all  other 
questions  and  matters  were  expressly  reserved  for  further 
proceedings.     [R.   17.] 

On  the  same  day,  November  30,  1953,  the  trial  court 
signed  and  filed  its  order  appointing  Roy  E.  Hallberg  as 
Receiver,  "In  the  best  interests  of  all  the  parties  and  for 
the  protection  and  preservation  of  the  assets  of  the  former 
Richman  Trust"  [R.  21-24],  said  receiver  being  expressly 
ordered  to  take  possession  forthwith  of  the  said  assets 
and  manage  and  operate  the  same,  and  that  the  said  re- 
ceiver should  not  pay  any  income  to  either  plaintiff  or 
defendant  Richman  without  specific  order  of  court  The 
principal  assets  consisted  of  the  five  apartment  houses 
mentioned  in  the  court's  order.     [R.  22.] 

Judgment  was  entered  January  22,  1954,  in  favor  of 
Lyda  Tidwell  voiding  the  trust,  and  in  conformance  with 
the  memorandum  decision  of  November  30,  1953,  and  on 
the  express  finding  that  no  just  reason  for  delay  existed 
in  the  entering  of  judgment.    [R.  21-24.] 
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The  receiver  operated  the  former  trust  properties  for  a 
period  of  three  months,  from  December  1,  1953,  to  Febru- 
ary 28,  1954,  at  which  time  plaintiff,  Lyda  Tidwell,  and 
defendant  Richman  reached  a  final  settlement  disposing 
of  all  issues.  Said  settlement  arose  by  virtue  of  a  letter 
dated  February  19,  1954,  in  which  defendant  offered  to 
sell  his  undivided  one-half  interest  in  the  former  trust 
assets  to  plaintiff  for  the  sum  of  $600,000.00;  that  plain- 
tiff, Tidwell,  as  the  buyer,  would  assume  possession  of 
the  said  assets  on  February  28,  1954,  and  after  payment 
of  or  provisions  being  made  for  the  payment  of  the  re- 
ceiver's operating  obligations  and  expenses  and  fees,  the 
balance  remaining  under  the  control  of  court  would  be 
divided  equally  between  the  parties.  [R.  139-142.]  Plain- 
tiff Tidwell  unconditionally  accepted  said  offer  by  letter 
dated  February  25,  1954,  and  assumed  possession  of  the 
assets  on  February  28,   1954.      [R.   143-144.] 

The  Receiver  filed  his  First  and  Final  Report  and  Peti- 
tion for  Allowance  of  Fee  to  Receiver,  on  March  18,  1954 
[R.  75-121],  and  on  the  same  day,  Fitzpatrick  &  Whyte, 
and  John  Whyte,  attorneys  for  the  receiver,  filed  their 
Petition  for  Allowance  of  Fees  to  Attorneys  for  Receiver. 
[R.  58-74.]  Said  receiver's  First  and  Final  Account  re- 
flected that  he  had  on  hand,  after  the  payment  of  all  obli- 
gations except  his  fees  and  those  of  his  attorneys,  the 
sum  of  $20,697.71.  [R.  119.]  On  April  6,  1954,  defen- 
dant Frederick  I.  Richman,  filed  his  Objections  and  An- 
swer to  report  and  petition  of  receiver  and  his  attorney 
for  fees  [R.  125-144],  in  which  certain  objections  were 
made,  first,  to  the  account  of  the  receiver,  and,  second, 
to  surcharge  the  receiver  for  delivering  certain  assets  to 
plaintiff  Tidwell,  in  which  assets  Richman  claimed  to  own 
a  one-half  undivided  interest.  On  April  7,  1954,  Lyda 
Tidwell  filed  her  objections,  stating  that  she,  in  fact,  did 


not  object  to  the  accuracy  of  the  receiver's  report,  but 
merely  pointed  out  that  the  trial  court  would  be  involved 
in  a  division  of  funds  between  Lyda  Tidwell  and  Fred- 
erick I.  Richman,  in  accordance  with  the  letter  agreement 
of  the  parties.  [R.  145-152.]  Lyda  Tidwell  then  filed, 
on  April  12,  1954,  her  Reply  to  Objections  of  Defendant, 
Frederick  I,  Richman  [R.  152-156],  together  with  points 
and  authorities  in  support  thereof.     [R.  152-156.] 

The  said  petition  of  the  Receiver  and  his  attorneys,  and 
the  objections  of  Tidwell  and  Richman  are  the  pleadings 
pertaining  to  the  present  conflict  between  the  receiver  and 
his  attorney  on  the  one  hand,  and  Frederick  I.  Richman, 
on  the  other,  and  also  to  the  conflict  between  Lyda  Tid- 
well and  Frederick  I.  Richman  as  to  the  division  of  the 
fund  remaining  after  payment  therefrom  of  the  fees  for 
the  receiver  and  his  attorneys.  Lyda  Tidwell  has  never 
objected  to  the  accuracy  of  the  receiver's  report  nor 
to  the  award  of  reasonable  fees  to  the  receiver  and  his  at- 
torney, nor  has  she  asked  that  the  receiver  be  surcharged, 
since  the  receiver  did  no  wrong,  and  the  balance  re- 
maining in  his  hands  is  sufficient  to  settle  in  full  all  re- 
maining disputes  between  Tidwell  and  Richman  as  to 
credits  and  debits,  which  each  claims  against  the  other 
in  the  final  settlement  of  their  dispute  and  division  of 
the  funds. 

The  trial  court  held  its  hearing,  first,  on  the  Receiver's 
Account  and  Report  and  the  issues  of  an  award  of  reason- 
able fees  for  the  receiver  and  his  attorneys.  On  June  21, 
1954,  stipulations  were  entered  into  between  Lyda  Tid- 
well and  Frederick  L  Richman,  which  made  a  trial  of  fact 
unnecessary  as  to  the  proper  division  of  funds  between 
them.  [R.  783-S17.]  On  October  5,  1954,  a  memoran- 
dum to  counsel  by  the  trial  court  disposed  of  all  remain- 
ing issues  and  counsel  for  plaintiff  was  requested  to  pre- 
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pare  an  order  under  Local  Rule  7  of  the  United  States 
District  Court  for  the  Southern  District  of  California, 
which  rule  permits  the  parties  to  submit  computations 
based  on  the  court's  decision  prior  to  the  court  signing  a 
final  order.  Defendant  Richman  made  no  objection  to  the 
tentative  order  proposed  by  Lyda  Tidwell,  but  seeks  relief, 
by  direct  appeal,  from  the  whole  of  said  order  finally 
signed  and  entered  November  19,  1954.    [R.  196.] 

The  defendant,  Frederick  I.  Richman,  having  appealed 
from  the  whole  of  said  order,  plaintiff,  Lyda  Tidwell,  ap- 
pealed from  that  portion  of  the  order  relating  to  her  dis- 
pute with  the  defendant,  and  which  portion  of  the  Order 
is  unfavorable  to  her  insofar  as  final  division  of  funds 
under  the  court's  control  is  concerned.    [R.  197.] 

Defendant  Richman  appealed  on  December  15,  1954 
[R.  196],  and  plaintiff,  Lyda  Tidwell,  appealed  on  Decem- 
ber 20,  1954. 

Generally,  defendant  Richman  claims  that  (1)  the 
trial  court  should  have  disqualified  itself  from  considering 
any  of  the  issues  presented  here;  (2)  that,  in  any  event, 
the  trial  court  had  no  jurisdiction  to  settle  title  as  between 
plaintiff  and  defendant  to  the  funds  under  the  court's 
control;  (3)  that  the  receiver  and  his  attorney  were 
awarded  excessive  fees  by  the  court;  and  (4)  that,  in 
dividing  the  fund  between  plaintiff  and  defendant:  (a) 
the  trial  court  should  have  given  Richman  a  credit  for 
services  rendered  the  trust  in  November,  1953,  at  the  rate 
of  10%  of  the  gross  receipts  for  that  month,  rather  than 
at  a  quantum  meruit  rate  of  6%  allowed  by  the  court; 
(b)  that  although  the  trial  court  allowed  a  credit  in  favor 
of  Mr.  Richman,  for  a  trust  deed  payment  made  in  Feb- 
ruary, 1954,  by  the  receiver,  which  applied  to  the  month  of 
March,   1954,  and  was,  therefore,  the  sole  obligation  of 


Mrs.  Tidwell,  still  the  trial  court  erred  in  its  computation; 
(c)  that  the  trial  court  erred  in  failing  to  credit  Richman 
with  one-half  of  the  rents  collected  from  the  trust  depart- 
ment houses  for  the  26th,  27th  and  28th  days  of  February, 
1954,  which  funds  were  turned  over  to  Mrs.  Tidwell  by 
the  receiver;  (d)  that  the  trial  court  erred  in  failing  to 
credit  Mr.  Richman  with  one-half  of  the  amount  of  petty 
cash  fund  which  the  receiver  turned  over  to  Mrs.  Tidwell; 
that,  although  the  receiver  had  not  paid  certain  obligations 
incurred  during  his  stewardship,  which  were  later  paid 
for  by  Mrs.  Tidwell  out  of  her  own  funds,  nevertheless 
the  court  erred  in  allowing  Mrs.  Tidwell  a  credit  for 
one-half  of  these  obligations  consisting  of  (e)  the  installa- 
tion of  catalytic  units,  (f)  real  property  taxes  for  Janu- 
ary and  February,  1954,  and  (g)  utility  bills  for  February, 
1954. 

Plaintiff  Tidwell  on  the  other  hand  objected  to  (1)  any 
award  of  agent's  fees  to  Richman  for  the  month  of  No- 
vember, 1953,  and  (2)  further  claimed  that  in  the  final 
settlement  between  Richman  and  Tidwell,  the  court  should 
have  allowed  her  a  credit  for  Richman's  escrow  fees  and 
Bureau  of  Internal  Revenue  stamps  required  to  be  placed 
on  Richman's  deed  of  conveyance  to  her  of  his  one-half 
undivided  interest  in  the  real  properties  of  the  former 
trust,  since  Mrs.  Tidwell  paid  for  those  two  items  out 
of  her  own  funds. 

Specifications  of  Error. 

Lyda  Tidwell,  as  Cross-appellant,  urges  and  relies  upon 
three  specifications  of  error,  as  follows: 

(1)  Specification  of  Error  No.  1. 

The  trial  court  erred  in  awarding  Richman  a  manage- 
ment fee  as  agent  for  the  dissolved  trust  for  the  month  of 
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November,  1953,  in  the  sum  of  $1,862.60  (one-half  of 
which  was  charged  to  Lyda  Tidwell)  or  in  any  sum 
whatsoever. 

(a)  The  court  found  that  Richman  was  entitled  to 
a  reasonable  fee  for  services  rendered  by  him  as  agent 
of  the  dissolved  trust  for  the  month  of  November, 
1953,  which  reasonable  fee  was  found  to  be  6%  of 
gross  revenues  or  the  sum  of  $1,862.60,  one-half  of 
which  was  held  to  be  the  obligation  of  plaintiff,  Lyda 
Tidwell.     [R.  194-195.] 

(2)  Specification  of  Error  No.  2. 

The  trial  court  erred  in  failing  to  credit  Lyda  Tidwell 
from  Richman's  share  of  the  balance  of  the  funds  for 
Richman's  escrow  fees  on  the  sale  of  his  one-half  un- 
divided interest  of  the  trust  assets.  Lyda  Tidwell  paid 
the  seller's  escrow  fees  in  the  sum  of  $329.00.  [R.  787- 
788;  799A.]  The  trial  court  found  that  Lyda  Tidwell 
was  not  entitled  to  any  credits  for  expenses  incurred  by 
her  in  said  escrow  on  behalf  of  Richman.    [R.  195-196.] 

(3)  Specification  of  Error  No.  3. 

The  trial  court  erred  in  failing  to  credit  Lyda  Tidwell 
from  Richman's  share  of  the  balance  of  the  funds  for 
Richman's  costs  for  Bureau  of  Internal  Revenue  Stamps 
placed  on  his  deed  of  conveyance  of  his  one-half  undivided 
interest  in  the  former  trust  properties.  Lyda  Tidwell  paid 
the  sum  of  $577.50  for  the  said  Internal  Revenue  stamps 
out  of  her  own  funds.  [R.  799A.]  The  trial  court  found 
that  Lyda  Tidwell  was  not  entitled  to  any  credits  for 
payments  made  by  her  on  Richman's  behalf  in  said  escrow. 
[R.   195-196.] 
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Spedficatkm  of  Error  No.  1. 

Rlcfaman  Not  Entitled  to  Credit  for  A-y   5erv::e£  ?.  =  -ier=d 

the  Trust- 

Lyda  Tidwdl  assigns  error  to  the  trial  cotirt*s  grantiiig^ 
a  credit  to  Frederick  I.  Richman  in  the  sum  of  $1,862.60 
out  of  the  balance  of  the  fund  for  services  rendered  to  the 
trust  as  agent  therefor  for  the  month  of  Norember,  1953. 

In  his  brief  at  page  67,  Richman  even  claims  that  he 
is  entitled  to  his  full  agent's  fee  of  ten  per  cent  (10%) 
for  the  operation  of  the  trust  in  November,  1953.  The 
court  did,  in  fact,  give  him  credit  for  one-half  of  a  reason- 
able fee,  which  the  trial  court  set  at  six  per  cent  (6%). 
[R.  194-195.] 

Mrs.  Tidwell  strongly  tu-ges  that  Mr.  Richman  was  not 
entitled  to  any  credit  for  fees. 

Before  arguing  the  respective  allied  specifications  of 
errcw,  a  brief  review  of  the  pertinent  evidence  may  hdp 
clarify  these  issues: 

The  parties  had  reached  a  binding  agreement  by  the 
unqualified  acceptance  letter  of  Tidwell  and  'r.tr  i:^:nieys 
datH  February  25,  1954.     [R,  143.] 

Thr  pertinent  provisions  of  the  offer  letter  dated 
Fcoriiary  19,  1954,  written  by  Richman's  attorneys  and 

apprcrved  by  bim  m  writing  at  the  bottom  thereof   [R. 


(1)  Mutual  re'-tiirs   by  each  party  to  the  other 
from  the  beginning  of  time  to  the  presenL 

(2)  Both  parties  to     le^r   :he:r  own  expenses." 

(3)  Mutual  dismissals  w::r     rt-jdice  to  be  entered 
in  the  law  suit. 
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(4)  "A  stipulation  shall  be  entered  into  that  the 
receiver  be  relieved  as  of  five  o'clock  p.  m,  February 
28,  1954,  and  whoever  buys  shall  be  entitled  to  all 
receipts  and  shall  assume  all  operating  obligations  of 
the  Richman  Trust  from  March  1,  1954  on    .     .     ." 

(5)  ''The  receiver  shall  file  his  report  and  after 
the  payment  and/or  provision  for  all  of  the  receiver's 
claims  and  expenses  and  operating  obligations  of 
Richman  Trust  to  February  28,  1954,  any  funds 
remaining  shall  be  divided  equally  between  Mrs.  Tid- 
well  and  Mr.  Richman." 

(6)  "Mrs.  Tidwell  shall  have  her  election  to  either 
buy  Mr.  Richman's  undivided  half  interest  in  the 
assets  of  Richman  Trust,  or  to  sell  her  undivided  one- 
half  interest  in  the  assets  of  Richman  Trust  for  the 
sum  of  $600,000.00,  payable  on  the  following  basis: 

"(a)  $100,000.00  cash  shall  be  paid  on  Feb- 
ruary 26,  1954    .     .    .    to  the  other    ..." 

"(b)  $500,000.00  shall  be  paid  through  escrow 
...    on  or  before  May  1,  1954." 

(7)  "All  parties  will  execute  whatever  is  necessary 
to  carry  out  the  terms  of  this  arrangement." 

Lyda  Tidwell,  having  accepted  the  offer  of  Richman  to 
sell  his  "undivided  half  interest  in  the  assets  of  the  Rich- 
man  Trust,"  Lyda  Tidwell  paid  Richman  the  $100,000.00 
directly  and  the  parties  went  in  to  escrow  and  entered  into 
an  escrow  agreement  for  the  purpose  of  executing  the 
contract  of  purchase.     [Escrow  Instructions,  R.  799-800.] 

It  must  be  recalled  that  the  court  stated  Richman  "had 
adroitly,  and  by  over-weaning  and  deceptive  means,  ob- 
tained a  contract  for  a  lifetime."  [Memorandum  Deci- 
sion, R.  188.]  As  agent  of  the  trust,  Richman  received 
a  fee  of  10%  of  the  gross  receipts  (exclusive  of  capital 
gains).     [R.  729-730.]     This  was  a  nice  "fat"  fee  when 
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we  realize  that  the  10%  fee  Richman  seeks  for  the  month 
of  November,  1953,  amounts  to  $3,104.33,  and  when  we 
further  realize  that  it  was  not  by  any  means  a  full-time 
job,  as  shown  by  the  receiver's  testimony  and  by  Rich- 
man^s  testimony  as  to  his  law  practice  and  many  other 
interests.  [R.  528,  713-715,  731-732.]  The  court 
awarded  the  receiver  a  fee  of  6%  of  the  gross  income 
for  the  period  of  the  receivership  [R.  183],  and  Richman 
has  charged  that  the  same  is  excessive  and  an  abuse  of 
discretion,  although  apparently  the  receiver  did  his  job  as 
well  or  better  than  Richman.  The  court  states  that  ten 
(10)  percent  is  an  excessive  fee  [R.  187]  and  that  a  5% 
fee  "would  have  been  indicated."  [R.  183.]  The  court 
then  awards  Richman  a  fee  amounting  to  6%  of  gross 
revenues,  or  the  sum  of  $1,862.60,  of  which  Mrs.  Tidwell 
must  pay  one-half.     [R.  194-195.] 

The  trial  court  correctly  pointed  out  in  its  memorandum 
decision  that  the  trust  had  been  voided  and  therefore 
Richman  was  not  entitled  to  the  amount  provided  for  in 
said  Trust  Agreement.  [R.  183.]  The  judgment  did,  of 
course,  void  and  set  aside  and  cancel  the  trust  [R.  41-44], 
and  the  court  was  perfectly  correct  in  holding  that  it  was 
not  bound  by  the  terms  of  the  Trust  in  setting  a  fee  for 
Mr.  Richman.  Satisfaction  of  judgment  was  entered  in 
said  case  [R.  800],  and  the  judgment  voiding  the  trust 
therefore  became  final. 

However,  Mrs.  Tidwell  objects  to  the  award  of  any  fees 
to  Mr.  Richman  for  the  month  of  November,  1953.  It 
must  be  noted  that  the  Trust  began  November  1,  1945, 
and  that  Richman,  as  agent,  had  received  approximately 
twice  the  amount  of  fees  to  which  he  was  reasonably 
entitled  for  a  period  of  almost  exactly  eight  years.  [R. 
187.]     Mrs.  Tidwell  had  been  mulcted  of  thousands  of 
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dollars  in  fees.  These  issues  (other  than  fraud  and  undue 
influence  in  the  execution  of  the  trust)  had  not  been  tried 
when  the  court  gave  its  judgment  voiding  the  Trust. 
[R.  3-4.]  The  judgment  specifically  reserved  to  Mrs. 
Tidwell  the  right  to  claim  "such  additional  assets,  if  any, 
as  plaintiff  (Mrs.  Tidwell)  may  be  adjudged  entitled  to 
after  an  accounting;  .  .  ."  and  the  court  reserved  juris- 
diction to  make  final  disposition  of  "other  issues  still 
pending.     .    .     ."     [R.  43-44.] 

Mrs.  Tidwell  had  a  legitimate  claim  for  the  surcharging 
of  Mr.  Richman  with  respect  to  excessive  fees  charged  her 
in  the  past.  But  when  the  settlement  was  made,  each 
party,  as  a  term  of  the  letter  agreement,  released  the 
other  from  any  and  all  claims  from  the  beginning  of  time 
to  the  present.  Also,  the  letter  offer  of  February  19,  1954, 
states:  "2.  Both  parties  shall  bear  their  own  expenses." 
[R.  140.] 

At  the  time  the  parties  entered  into  the  letter  agree- 
ment, the  trust  was  voided.  Richman's  claim  for  reason- 
able fees  for  services  rendered  could,  of  course,  only  be 
made  against  Mrs.  Tidwell  and  himself,  because  his  ser- 
vices, as  agent,  were  only  of  benefit  to  them  as  the  owners 
of  the  trust  properties.  The  judgment,  therefore,  left 
Richman  in  the  position  of  a  claimant  against  Mrs.  Tid- 
well for  the  reasonable  value  of  his  services.  But,  Mrs. 
Tidwell  had  many  claims  against  Mr.  Richman.  Both 
parties  gave  up  these  claims. 

Mr.  Richman's  offer,  must  be  most  strictly  construed 
against  him  in  the  event  of  ambiguity,  since  he  and  his 
attorney  are  the  author  thereof,  and  said  offer  makes  no 
mention  of  his  receiving  this  fee.  The  letter  offer  of 
February  19th  mentions  paying  "the  receiver's  claims  and 
expenses  and  operating  obligations"  [R.  141],  but  doesn't 


—14— 

mention  paying  any  of  Richman's  claims.  It  would  be 
adding  insult  to  injury  to  award  Richman  one  cent  more 
in  fees  in  this  case.  It  certainly  was  not  the  intent  of 
the  parties  that  he  be  so  enriched.  Mr.  Richman  testified 
several  times  that  the  net  worth  of  the  trust  was  $1,200- 
000.  If  that  be  true,  then  plaintiff,  in  paying  $600,000 
for  Mr.  Richman's  interest,  was  in  no  way  compensated 
for  the  loss  she  sustained  over  a  period  of  eight  years 
in  the  payment  of  exorbitant  fees.  Looking  at  the  letter 
agreement  as  a  whole,  it  is  obvious  that  each  party  must 
bear  any  expenses  sustained  in  connection  with  the  trust. 
Any  services  which  Richman  performed  and  was  not 
compensated  for,  was  his  "own  expense." 

The  letter  offer  of  February  19,  1954,  was  prepared 
and  signed  by  both  Mr.  Richman  and  his  attorney  and  must 
be  most  strictly  construed  against  him. 

Williston  On  Contracts,  Revised  Edition,  Volume  1, 
Section  37,  Page  100,  states  as  follows: 

"*  *  *  (a)  Ambiguous  words  in  an  obligation 
should  be  interpreted  most  strongly  against  the  party 
who  used  them." 

And  again  in  Volume  3  of  Williston,  supra.  Section 
620,  Page  1788: 

"Since  one  who  speaks  or  writes,  can  by  exactness 
of  expression  more  exactly  prevent  mistakes  in  mean- 
ing, than  one  with  whom  he  is  dealing,  doubts  arising 
from  ambiguity  of  language  are  resolved  in  favor 
of  the  latter ;" 

See  Restatement  of  Contracts,  Section  236(d).  Also 
in  accord,  Preston  v.  Herminghaus,  211  Cal.  1;  Couture 
V.  Ocean  Park  Bk.,  205  Cal.  338. 
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11. 
Specification  of  Errors  2  and  3. 

Lyda  Tidwell  Entitled  to  Credit  for  Escrow  Fees  and  Reve- 
nue Stamps  Paid  by  Her  on  Behalf  of  Richman. 

Lyda  Tidwell  assigns  error  to  the  trial  court's  failure  to 
grant  her  credit  out  of  the  balance  of  the  fund  for  escrow 
fees  in  the  sum  of  $329.00  and  revenue  stamps  in  the 
amount  of  $577.50  paid  by  her  on  behalf  of  Richman  in 
the  escrow  held  at  the  California  Bank  for  the  purpose  of 
executing  the  letter  agreement. 

In  order  to  distribute  the  money  which  the  court  had 
under  its  control,  it  became  necessary  for  it  to  interpret 
the  letter  agreement  of  the  parties,  the  escrow  instructions, 
and  other  evidence  submitted  to  it. 

When  the  parties  appeared  at  escrow,  Richman  insisted 
that  the  escrow  instructions  provide  that  the  buyer  (Mrs. 
Tidwell)  pay  the  seller's  as  well  as  the  buyer's  escrow  fees 
and  that  the  buyer  pay  for  the  Internal  Revenue  Stamps 
to  be  placed  on  the  deed  of  conveyance.  The  escrow  com- 
pany is  hardly  the  place  to  argue  such  points.  Thus,  the 
escrow  instructions  provide  for  payment  of  those  two 
items  by  the  buyer  [799A].  However,  immediately  after 
such  provisions  appears  the  following: 

"These  instructions  are  not  intended  to  and  do  not 
amend,  alter,  modify  or  supersede  any  agreement  out- 
side of  escrow  between  F.  I.  Richman  and  me  and 
with  which  agreement  California  Bank  is  not  to  be 
concerned."    [R.  799A.] 

In  spite  of  the  last  quoted  portion  of  the  escrow  instruc- 
tions, Richman  argues  that  the  escrow  instructions  control 
over  the  letter  agreement.    He  further  states  that  the  letter 
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agreement  means  that  the  person  selling  is  to  "net"  the 
sum  of  $600,000,  and  therefore,  the  buyer  is  to  pay  all 
expenses  incident  to  the  sale.  Agreements  for  the  sale  of 
property  always  provide  that  a  purchaser  shall  pay  a 
certain  sum  of  money  as  and  for  the  purchase  price  and 
deposit  a  portion  thereof  in  escrow  or  pay  the  same  out- 
side of  escrow  directly  to  the  seller  for  the  purpose  of 
binding  the  agreement.  Yet  the  seller  always  expects  to 
pay  his  share  of  the  escrow  expenses  and  all  the  seller's 
costs  of  sale. 

And,  further,  the  letter  agreement  specifically  states 
that: 

"Both  parties  shall  bear  their  own  expenses." 
[R.  140.] 

Furthermore,  although  the  subjects  of  payment  of  es- 
crow fees  and  revenue  stamps  were  not  specifically  men- 
tioned in  the  letter  agreement,  still  the  usual  practice  and 
custom  with  respect  to  the  same  were  an  integral  part 
of  the  letter  agreement.  It  was  said  in  King  v.  Stanley, 
32  Cal.  2d  584,  197  P.  2d  321,  that: 

"Equity  does  not  require  that  all  the  terms  and 
conditions  of  the  proposed  agreement  be  set  forth  in 
the  contract.  The  usual  and  reasonable  conditions 
of  such  a  contract  are,  in  the  contemplation  of  the 
parties,  a  part  of  their  agreement.  In  the  absence 
of  express  conditions,  custom  determines  incidental 
matters  relating  to  the  opening  of  an  escrow,  furnish- 
ing deeds,  title  insurance  policies,  prorating  of  taxes, 
and  the  like.     (Janssen  v.  Davis,  219  Cal.  783,  788 
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(29  P.  2d  196)  ;  Wagner  v.  Eustathiev,  169  Cal.  663, 
666  (147  P.  561) ;  Bisno  v.  Herzbery,  75  C.  A.  (2d) 
235,  241  (170  P.  2d  973);  O'Donnell  v.  Luther,  68 
Cal.  App.  2d  Z76,  383  (156  P.  2d  958).)"  (Italics 
ours.)     (Pp.  588-589.) 

Therefore,  the  letter  agreement  actually  provided  that 
the  seller  (Richman)  would  pay  his  share  of  the  escrow 
fees  and  the  revenue  stamps  on  the  deed  of  conveyance 
which  are  the  seller's  usual  expenses. 

In  the  case  of  King  v.  Stanley,  supra,  the  seller  argued 
that  the  escrow  instructions  pertaining  to  her  furnishing 
a  policy  of  title  insurance  added  a  provision  not  contained 
in  the  original  agreement.  But  the  court  held  that  it  was 
implied  in  the  original  agreement  (by  custom)  that  she 
should  furnish  a  policy  of  title  insurance. 

Clearly,  there  can  be  no  doubt  as  to  the  meaning  of 
the  offer  of  February  19,  1954,  with  respect  to  the  re- 
sponsibility for  the  seller's  escrow  fees  and  internal  reve- 
nue stamps.  There  is  no  ambiguity  involved  here  as  to 
this  issue.  Richman  apparently  argues  that  the  escrow 
instructions  superseded  the  original  contract  of  purchase, 
and  that  the  seller's  escrow  fees  and  internal  revenue 
stamps  should  not  be  paid  by  him  because  the  escrow 
instructions  specifically  state  that  the  buyer  shall  pay 
the  same.     [R.  800.] 

The  importance  of  the  escrow  was  to  make  possible  the 
execution  of  the  contract  of  purchase.  Lyda  Tidwell  had 
no   desire   to    indulge    in    protracted   argument    over    the 
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wording  of  escrow  instructions.  Both  parties  were  pro- 
tected by  the  typewritten  insertion  of  the  following  words : 
''These  instructions  are  not  intended  to  and  do  not 
amend,  alter,  modify  or  supersede  any  agreement 
outside  of  escrow  between  F.  I.  Richman  and  me 
(Lyda  Tidwell)  and  with  which  agreement  California 
Bank  is  not  to  he  concerned^"    [R.  799A.] 

In  other  words,  in  this  particular  case,  the  parties 
agreed,  that  the  contract  of  purchase  as  arrived  at  by  the 
interchange  of  the  letters  of  February  19,  1954  and 
February  25,  1954,  was  not  to  be  in  any  manner  affected 
by  the  signing  of  escrow  instructions. 

It  very  often  happens  that  parties  may  enter  into  an 
involved  agreement  of  purchase  and  sale  and  then  go  into 
escrow  and  file  escrow  instructions.  If  the  escrow  in- 
structions are  inconsistent  with  the  prior  written  agree- 
ment, the  question  arises  as  to  which  is  to  control.  This 
is  a  question  of  interpretation  and  the  prior  agreement 
and  the  escrow  instructions  must  be  read  together.  If 
the  escrow  instructions  specifically  state  that  the  prior 
agreement  is  the  controlling  one,  then,  of  course,  the  prior 
agreement  controls  and  not  the  escrow  instructions.  In 
King  v.  Stanley,  supra,  the  court  stated  that  escrow  in- 
structions which  are  merely  customary  and  expected  direc- 
tions to  the  escrow  company  do  not  take  the  place  of  the 
prior  written  agreement  but  merely  carry  it  into  effect. 

In  Pigg  v.  Kelley,  92  Cal.  App.  329,  268  Pac.  463,  it 
was  held  that  where  a  written  agreement  of  sale  and 
escrow   instructions   connected   therewith   show   by   their 
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terms  that  they  refer  to  the  same  sale,  the  two  instru- 
ments must  be  construed  together,  under  Civil  Code  1642, 
to  ascertain  the  whole  contract  between  the  parties. 

In  Womble  v.  Wilbur,  3  Cal.  App.  527,  86  Pac.  921, 
it  was  held  that  where  parties  entered  into  a  written  agree- 
ment and  in  pursuance  thereof  entered  into  an  escrow 
whereby  certain  instructions  were  given  to  the  escrow 
company,  in  case  of  any  inconsistency,  it  is  a  question 
of  interpretation  of  contracts  and  the  surrounding  cir- 
cumstances as  to  whether  the  former  agreement  or  the 
escrow  instructions  controlled.  The  court  points  out 
that  the  parties  can  agree  that  the  previous  written  agree- 
ment is  not  to  be  superseded  by  any  escrow  instructions. 

For  the  reasons  hereinabove  stated,  it  is  respectfully 
submitted  that  the  trial  court  erred  in  granting  an  agent's 
fee  to  Richman  for  the  month  of  November,  1953,  and 
in  failing  to  surcharge  Richman's  share  of  the  fund  for 
his  escrow  fees  in  the  sum  of  $329.00  and  in  the  further 
sum  of  $577.50  for  Internal  Revenue  Stamps,  the  latter 
two  items  having  been  paid  by  Mrs.  Tidwell. 
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REPLY  BRIEF  OF  APPELLEE  LYDA  TIDWELL. 

Considerable  time  was  expended  in  the  trial  of  the  Re- 
ceiver's accounting  and  the  issues  pertaining  to  his  fees 
and  those  of  his  attorney.  Although  counsel  for  Tidwell 
were  in  attendance  at  the  trial,  they  made  it  clear  to  the 
court  that  they  did  not  question  these  issues  and  all  that 
remained  to  be  done,  insofar  as  the  Receiver  was  con- 
cerned, was  to  award  him  a  reasonable  fee  [R.  243] 
and  the  record  shows  that  counsel  for  Lyda  Tidwell  did 
not  participate  in  these  issues. 

Nowhere  does  the  record  show  that  the  receiver  failed 
to  account  properly  for  the  funds  received  by  him  in  the 
administration  of  the  trust,  nor  does  the  record  show  that 
the  receivership  lost  any  money  or  that  it  failed  to  manage 
the  apartment  houses  correctly. 

The  trial  court  permitted  the  receiver  to  reimburse 
himself  for  the  sum  of  $89.20  for  copies  of  depositions 
paid  by  him.  [Order  of  Court,  R.  195.]  These  were 
copies  of  the  deposition  of  the  receiver  [R.  871-921] 
and  his  attorney.  [R.  922-968.]  Both  of  these  deposi- 
tions were  taken  by  Joseph  Enright  and  were  used  and 
introduced  into  evidence  in  the  hearing  between  the  re- 
ceiver and  Richman.  Since  the  Order  of  the  Court 
ordered  the  receiver  to  reimburse  himself  from  the  funds 
remaining  in  his  hands,  Lyda  Tidwell  paid  one-half  of 
those  expenses.  Tidwell  believes  that  the  receiver  is  en- 
titled to  be  reimbursed  for  those  expenses,  but  only  out 
of  Richman's  share  of  the  funds  in  the  receiver's  hands. 

Likewise,  with  reference  to  costs  on  appeal,  it  is  re- 
spectfully submitted  that  Lyda  Tidwell  should  not  be 
charged  with  any  costs  on  appeal  pertaining  to  the  issues 
of  the  Receiver's  account,  his  fees  and  the  fees  of  his 
attorney. 
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I. 

Court  Had  Jurisdiction  to  Determine  Respective 
Rights  of  Lyda  Tidwell  and  Frederick  I.  Rich- 
man  to  Balance  of  Funds  in  Receiver's  Hands. 

Under  "Specification  of  Error  1"  Richman  argues  in  his 
opening  brief  that  the  trial  court  had  no  jurisdiction  to 
settle  the  dispute  between  Richman  and  Tidwell  as  to  the 
balance  of  the  funds  remaining  in  the  Receiver's  hands 
(Richman's  Op.  Br.  pp.  49-54) ;  however,  he  cites  no 
authority  for  the  proposition. 

The  trial  court  explains  in  its  Order  In  Re  Settlement 
of  the  Receiver's  accounts  that  it  retained  jurisdiction, 
after  the  dismissal  of  Tidwell's  suit  against  Richman, 
for  the  purposes  of  settling  the  accounts  of  the  receiver, 
fixing  the  fees  of  the  receiver  and  his  attorney  and  dis- 
posing of  any  balance  of  the  funds  remaining.     [R.  192.] 

The  trial  court's  procedure  was  undoubtedly  correct. 

In  Pacific  Bank  v.  Madera  Fruit,  etc.  Co.,  124  Cal. 
525,  57  Pac.  462,  plaintifif  dismissed  suit  after  a  receiver 
had  been  appointed  and  after  the  receiver  had  taken  pos- 
session of  certain  assets.  Thereafter,  the  receiver  filed 
his  account  and  petition  and  asked  the  court  to  "settle 
the  same,  fix  his  compensation,  et  cetera."  Plaintiff  then 
filed  a  motion  to  dismiss  the  account  and  petition  on  the 
ground  that  the  court  had  lost  jurisdiction.  However,  the 
motion  was  overruled  and  this  ruling  was  affirmed  on  ap- 
peal. The  decision  of  the  court  notes  that  not  only  does 
the  court  retain  jurisdiction  to  settle  the  receiver's  ac- 
count, but  it  also  retains  jurisdiction  to  dispose  of  the 
funds  in  the  receiver's  possession,  saying,  the  receiver, 

"  ^  .  .  is  still  amenable  to  the  court  as  its  officer 
until  he  has  complied  with  its  directions  as  to  the 
disposal  of  the  funds  which  he  has  received  during 
the  course  of  his  receivership.'  " 
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The  Pacific  Bank  case  also  states,  at  page  527: 

"*  *  *  If  the  court  below  lost  jurisdiction  of  the 
case  by  virtue  of  the  dismissal  so  that  it  could  not 
settle  the  accounts  of  the  receiver,  nor  make  any 
disposition  of  the  funds  in  his  hands,  how  would  the 
account  be  settled  or  the  funds  disposed  off  The 
money  on  hand  and  collected  by  the  receiver  is  in 
contemplation  of  law  in  the  hands  of  the  court  to 
be  disposed  of  as  the  law  directs."     (Emphasis  ours.) 

And, 

"If  the  court  in  which  the  receiver  was  appointed 
cannot,  after  the  dismissal  of  the  case,  settle  and  ad- 
just the  accounts  of  the  receiver,  to  what  jurisdic- 
tion will  he  resort?  The  dismissal  of  the  case  was 
the  end  of  it  as  between  the  parties,  but  we  think  the 
court  still  retained  the  power  to  settle  the  accounts 
of  its  receiver  and  to  direct  the  application  of  the 
funds  in  his  hands."     (P.  527.)     (Emphasis  ours.) 

It  is  clear  that  the  receiver  is  holding  funds  for  disposal 
at  the  direction  of  the  court.  In  Garniss  v.  Superior 
Court,  88  Cal.  413,  417,  26  Pac.  351,  417,  the  court 
stated,  quoting  from  Beach  on  Receivers,  Section  249: 

"  'Though  a  receiver  may  be,  and  generally  is, 
appointed  upon  the  application  of  one  of  the  parties 
interested  in  the  property  which  he  is  to  preserve,  his 
holding  is  not  merely  for  the  benefit  of  such  party, 
or  of  any  other  party;  it  is  the  holding  of  the  court 
for  the  equal  benefit  of  all  persons  who  may  be  finally 
adjudged  by  the  court  to  have  rights  in  it.'"  (Em- 
phasis ours.) 

In  State  v.  Gibson,  21  Ark.  140,  the  court,  referring  to 
jurisdiction  over  a  receiver  after  dismissal  of  the  case, 
said, 

"He  was  an  officer  of  the  court  and  subject  to  its 
orders  in  relation  to  the  partnership  effects  placed 


—23— 

in   his    hands    as    receiver   until   discharged   by    the 
court." 

To  the  same  effect,  see  Ireland  v.  Nichols,  40  How.  Pr. 
85;  Whiteside  v.  Pender gast,  2  Barb.  Ch.  471. 

II. 
Reply  to  Richman's  Specifications  of  Error  2,  3  and  4. 

Under  Richman's  "Specifications  of  Error  2,  3,  and  4" 
[R.  54-59]  a  number  of  points  are  apparently  made,  and 
will  be  discussed  in  the  order  raised  by  him. 

A.     Charging    Receiver's    Fund    With    Real    Property    Taxes 
for  the  Months  of   January  and  February,   1954. 

The  trial  court  found  that  the  receiver,  having  turned 
over  his  records  to  Lyda  Tidwell  on  February  28,  1954, 
did  not  pay  certain  obligations  during  his  administration, 
and  one  of  these  was  the  real  property  taxes  for  the 
months  of  January  and  February,  1954,  in  the  sum  of 
$4,952.77  [R.  193]  and  the  court  held  that  Lyda  Tidwell 
was  entitled  to  a  credit  of  one-half  that  amount,  or 
$2,476.38.     [R.  195.] 

Clearly  the  agreement  of  the  parties  was  that  the 
"operating  obligations"  of  the  receivership  up  to  Feb- 
ruary 28,  1954,  would  be  borne  by  the  parties  equally. 
The  offer  letter  of  February  19,  1954,  stated  that  the 
person  buying  would  "assume  all  operating  obHgations 
of  the  Richman  Trust  from  March  1,  1954  on  .  .  ." 
And  again  the  offer  further  stated  that  "after  the  pay- 
ment and/or  provision  for  all  of  the  receiver's  claims 
and  expenses  and  operating  obligations  of  the  Richman 
Trust  to  February  28,  1954,  any  funds  remaining  shall 
be  divided  equally  between  Mrs.  Tidwell  and  Mr.  Rich- 
man." 
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The  only  question  remaining  is  whether  real  property 
taxes  constitute  "operating  obligations."  There  can  be 
no  question  but  that  real  property  taxes  are  the  very 
essence  of  "operating  obligations"  in  a  business  devoted 
to  the  operation  of  apartment  houses  for  profit.  It  has 
been  specifically  held  that  "operating  obligations  or  ex- 
penses" include  taxes. 

Schmidt  v.  Louisville  C  &  L  Ry.  Co.,  84  S.  W. 
314,  315,  119  Ky.  287; 

Michigan  Public  Utilities  Com.  v.  Michigan  State 
Telephone  Co.,  200  N.  W.  749,  228  Mich.  658; 

Fleischer  v.   Pelton   Steel   Co.,    198   N.   W.   444, 
447,  183  Wis.  151. 

Clearly,  there  can  be  no  doubt  as  to  the  meaning  of  the 
offer  of  February  19,  1954,  with  respect  to  the  respon- 
sibility for  real  property  taxes  up  to  February  28,  1954. 
Richman  apparently  argues  that  the  escrow  instructions 
superseded  the  original  contract  of  purchase,  and  that  the 
taxes  should  not  be  pro  rated  because  the  escrow  instruc- 
tions specifically  state  that  taxes  shall  not  be  pro  rated 
in  escrow.     [R.  800.] 

But  this  overlooks  the  express  provision  in  the  escrow 
instructions  to  the  effect  that  they  shall  not  supersede, 
alter  or  amend  the  agreement  between  the  parties. 

The  discussion  hereinbefore  had  under  paragraph  II  of 
the  argument  in  the  cross-appellant's  portion  of  this  brief 
discusses  fully  the  effect  of  the  escrow  instructions  and 
the  same  is  incorporated  herein  at  this  point  by  reference. 

Richman  finally  argues  in  connection  with  the  taxes 
that  there  is  no  evidence  to  support  the  credit  therefor 
in  favor  of  Mrs.  Tidwell.  A  pre-trial  hearing  was  held 
on   June   21,    1954.      [R.    782-817.]      Stipulations    were 


—25— 

entered  into  with  respect  to  all  matters  except  as  to  the 
pro-ration  of  rents.  Mr.  Enright  argued  that  if  the  court 
ruled  as  a  matter  of  law  there  was  to  be  no  pro-ration 
of  rents,  then  no  factual  issue  would  be  left  to  try.  [R. 
809-812.]  The  trial  court  so  understood  also  because 
the  court  states  that  the  parties  may  file  a  stipulation  on 
the  February  and  March,  1954,  rents.  Then  the  court 
asks  counsel, 

"Is  there  any  element  about  which  we  have  to  take 
oral  evidence?" 

And  Mr.  Enright,  counsel  for  Mr.  Richman,  replies: 
"None,  in  my  opinion."     [R.  792.] 

Mr.  Robert  Powsner,  of  Martin,  Hahn  &  Camusi,  rep- 
resented Mrs.  Tidwell  at  the  pre-trial  hearing.  He  re- 
quested a  stipulation  as  to  the  issues  urged  on  behalf  of 
Mrs.  Tidwell.    Mr.  Powsner  stated,  among  other  things : 

"There  are  the  real  property  taxes  on  the  apart- 
ment houses,  which  Mrs.  Tidwell  paid  out  of  her 
personal  funds  for  the  first  six  months  of  1954. 
It  is  her  contention  that  there  should  be  a  pro  ration 
made,  so  that  the  first  two  months'  worth  of  those 
taxes  should  be  reimbursed  to  her  out  of  the  receiver's 
funds.  That  the  first  third  would  be  $4,952.77." 
[R.  785.] 

A  few  moments  later  Mr.  Powsner  stated: 

"For  instance,  if  Mr.  Enright  will  stipulate  Mrs. 
Tidwell  paid  for  the  taxes,  we  don't  have  to  intro- 
duce evidence  she  did  so,  and  so  on  and  so  forth.  And 
as  to  the  utility  bills,  also."   [R.  786-787.] 

"The   court:     What   about   that,    Mr.    Enright? 

Mr.  Enright:  So  stipulated.  He  mentioned  the 
taxes  only."     [R.  787.] 
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Several  minutes  later,  the  record  reveals  that  Mr.  En- 
right  stated: 

"O.    K.    now,    the   amount    of   revenue   stamps,    I 
think,  is  the  only  remaining  one."     [R.  790.] 

B.  Utility  Bills  for  Month  of  February,  1954,  Were  Prop- 
erly Held  to  Be  an  Operating  Obligation  for  That 
Month. 

The  court  found  that  Lyda  Tidwell  was  entitled  to  a 
credit  from  the  balance  of  the  funds  in  the  receiver's  hands 
for  one-half  of  the  amount  of  the  February  utility  bills 
which  she  paid  for  personally  after  assuming  possession 
of  the  apartment  houses  on  February  28,  1954,  at  5 
p.  m.  One-half  of  the  amount  paid  by  her  for  said  bills 
was  found  to  be  the  sum  of  $938.75.     [R.  195.] 

It  is  difficult  to  understand  why  Mr.  Richman  should 
dispute  this  item.  Certainly,  utility  bills  for  the  apartment 
houses  for  the  month  of  February,  1954,  were  "operating 
obligations"  of  the  receivership.  In  the  operation  of 
apartment  houses  for  profit,  utihties  are  a  necessary 
expense  item  and  one  of  the  most  basic  items  of  operation. 

All  the  arguments  above  stated  in  favor  of  allowing 
a  credit  to  Mrs.  Tidwell  for  real  property  taxes  apply 
equally  as  well  to  allowing  her  a  credit  for  the  utility  bills. 

If  Mrs.  Tidwell  is  denied  this  credit,  then  the  offer  letter 
of  February  19,  1954,  is  meaningless.  Also,  in  this  in- 
stance. Richman  may  not  use  the  escrow  instructions  to 
argue  that  the  original  letter  agreement  was  in  effect 
altered  by  the  escrow  instructions,  since  the  latter  spe- 
cifically state  that  they  are  not  intended  to  so  alter  or 
modify. 
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Basis  of  Proof  in  Support  of  Utility  Bills. 

Richman  also  argues  that  there  was  no  evidence  before 
the  court  to  support  the  credit  to  Mrs.  Tidwell  for  pay- 
ment of  the  utiHty  bills.  Under  the  subject  of  real  prop- 
erty taxes,  above,  there  has  already  been  quoted  from  the 
pre-trial  hearing  certain  colloquies  between  court  and 
counsel  which  demonstrate  that  the  parties,  as  well  as 
the  trial  court,  assumed  that  the  issues  with  respect  to 
utility  bills  had  been  stipulated. 

In  addition,  the  following  appears  to  have  occurred  at 
the  June  21st  pre-trial  hearing: 

"Mr.  Powsner:  And  will  you  stipulate  Mrs.  Tid- 
well (578)  paid  out  of  her  personal  funds  charges 
for  utilities  for  the  five  apartment  houses  for  portions 
of  February  in  the  amount  of  $1,877.50. 

Mr.  Enright:  The  amount,  I  am  sure,  is  less  than 
that  amount.  And  if  we  can  stipulate  on  all  of  the 
remaining,  for  the  record.  I  may  be  willing  to 
stipulate  on  that  one,  also. 

The  Court :  If  you  are  not,  it  is  the  sort  of  matter 
that  is  susceptible  of  such  easy  proof  that  you  can 
both  probably  check  your   figures. 

Mr.  Powsner:  I  think  you  have  five  packets 
of  utility  bills. 

Mr.  Enright:  I  will  be  willing  to  submit  it  on 
these  five  packets,  if  that  is  your  proof. 

Mr.    Powsner:     I   haven't   looked   at   the   packets. 

Mr.  Enright:  There  they  are  (indicating).  Mr. 
Camusi  handed  it  to  me. 

Mr.   Powsner:     That  is  correct. 

Mr.  Enright:  If  that  is  your  proof,  I  will  stipu- 
late they  can  go  into  evidence. 

Mr.  Powsner:  I  will  stipulate  they  go  into  evi- 
dence.    I  don't  want  to  stipulate  that  is  the  entire 
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case  for  the  utility  bills.  I  understand  in  those  bills 
it  is  shown  payment  in  excess  of  $1,877,50,  and  the 
excess  would  represent  March  payment,  but  there 
are  $1,877.50  relating  to  February  utility  payments. 

However,  I  find  myself  in  the  somewhat  awkward 
position  that  I  haven't  examined  personally  many 
of  the  items  of  debt  here.  Since  I  haven't  examined 
those  utility  bills,  we  are  not  willing  to  rely  on  those 
solely  for  our  proof  as  to  this  matter. 

But  I  am  willing  to  stipulate  they  go  into  evidence 
for  whatever  weight  they  have,  and  if  we  feel  it 
necessary  that  we  be  allowed  to  introduce  other 
evidence  on  that  subject. 

Mr.  Enright:  I  will  stipulate  they  go  into  evi- 
dence, that  is,  the  memorandum  and  the  bills  you 
have  there. 

Mr.  Powsner:     I  am  speaking  of  the  utility  bills. 

Mr.  Enright:  The  five  utility  bills  for  the  five 
apartment  houses. 

Mr.  Powsner:     That  is  right. 

The  Court:  Does  that  stipulation  include  the 
proposition  that  Mrs.  Tidwell  paid  those  bills  out 
of  her  personal  funds? 

Mr.  Enright:     Yes." 

Then,  on  the  following  page,  appears  Mr.  Enright's 
statement:  ''O.  K.  now,  the  amount  of  revenue  stamps, 
I  think,  is  the  only  remaining  one."      [R.  790.] 

Lyda  Tidwell  was  handicapped  at  the  pre-trial  hearing 
by  the  fact  that  William  P.  Camusi,  her  counsel  who  had 
handled  the  litigation  was  unable  to  attend,  and  Mr. 
Robert  Powsner,  an  attorney  who  had  been  practicing 
for  one  year  was  unfamiliar  with  the  issues  and  evidence, 
and  was  required  to  represent  Mrs.  Tidwell  at  that  hear- 
ing.     [R.    775-776.]      However,   the   fact   remains   that 
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although  the  stipulations  may  not  have  been  in  the  best 
of  form,  there  was  no  doubt  as  to  their  meaning. 

Richman  argues  that  the  court  did  not  take  evidence 
and  rendered  its  decision  in  a  summary  fashion.  But, 
it  has  been  held  that  if  the  trial  court  ended  the  trial  and 
announced  its  decision  in  a  somewhat  summary  manner, 
this  matter  cannot  be  reviewed  on  appeal  if  the  party 
made  no  objection  or  failed  to  take  exception  thereto. 
(Solomon  v.  Benjamin,  75  F.  2d  564,  Cert.  Den.  295  U. 
S.  749,  79  L.  Ed.  1694,  55  S.  Ct.  831.) 

Objections  to  the  judgment  or  decree,  which  might  have 
been  met,  if  made  below,  are  not  open  to  review  on  appeal. 

National  Biscuit  Co.  v.  Lit  sky,  22  F.  2d  939,  56 
A.  L.  R.  853; 

Asheville  Const.  Co.  v.  Southern  Ry.  Co.,  19  F. 
2d  32; 

Neil  Bros.  Grain  Co.  v.  Hartford  Fire  Ins.  Co., 
1  F.  2d  904. 

It  has  been  held  that  where  judgment  was  excessive  on 
the  theory  of  recovery  adopted  by  the  trial  court,  it  was 
defendant's  duty  to  apply  there  for  the  correction  of  any 
mistake  in  calculation.  {Border  National  Bank  of  Eagle 
Pass,  Tex.  v.  American  Nat.  Bank  of  San  Francisco,  282 
Fed.  73,  writ  of  error  dismissed  and  certiorari  denied,  260 
U.  S.  701,  732,  67  L.  Ed.  471,  43  S.  Ct.  96.) 

And  this  rule  applies  to  decrees  in  equity. 
Mauro  v.  Rodriguez,  135  F.  2d  555. 
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C.     Credit    in    Favor    of    Tidwell    for    One-half    Amount    of 

Catalytic  Units. 

The  court  found  that  Lyda  Tidwell  was  entitled  to 
one-half  of  the  cost  of  the  Catalytic  Units  paid  by  her, 
said  one-half  amounting  to  $1,300.00.  [R.  195.]  The 
court  indicated  in  its  memorandum  decision  that  the  units 

"were  acquired  by  the  Receiver  during-  the  period 
of  his  receivership  but  in  doing  so,  he  merely  carried 
out  a  plan  which  had  been  put  in  motion  by  defendant. 
These  units  were  assets  of  the  trust  which,  under  the 
terms  of  the  letter  agreement,  were  sold  to  plaintiff. 
The  obligation  to  pay  is  the  obligation  of  the  Re- 
ceiver, as  the  Receiver  incurred  the  expenses  during 
the  administration  of  his  Trust  and  plaintiff  was 
not  a  party  to  the  purchase."      [R.   185.] 

The  reasoning  of  the  trial  court  is  certainly  sound 
in  this  respect.  The  letter  offer  does  not  specifically  cover 
this  item,  it  would  be  a  fair  interpretation  that  Richman 
and  Tidwell  each  pay  one-half  the  cost. 

Richman  had  originally  contracted  for  installation  of 
so-called  Oxyaire  or  Catalytic  Units  at  the  Oliver  Crom- 
well and  Canterbury  Apartments.  However,  only  the 
contract  for  the  installation  of  the  Catalytic  Unit  at  the 
Canterbury  Apartments  was  placed  in  evidence.  [R. 
801-803.]  This  contract  was  accepted  by  Mr.  Richman 
as  agent  for  the  Trust  on  October  23,  1953,  some  38  days 
before  he  was  relieved  of  the  management  of  the  Trust 
by  the  receiver.  The  cost  of  these  units  became  an  obH- 
gation  of  the  Trust  at  the  time  they  were  ordered  by 
Richman,  actually.  Then  the  contracts  w-ere  confirmed 
by  the  receiver  and  the  receiver  ordered  the  contractor 
to  proceed  with  the  w^ork.    [R.  646.] 
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The  Catalytic  Units  were  actually  installed  during  the 
receiver's  tenure  of  office.  [R.  88.]  The  testimony 
taken  during  the  hearing  questioning  the  receiver's 
stewardship  is  replete  with  evidence  covering  the  Catalytic 
Units.  Richman  attempted  to  prove,  and  did  argue, 
that  the  receiver  was  negligent  in  the  handling  of  the 
same.  The  receiver  apparently  retained  the  approved 
plans  for  the  Catalytic  Units  on  December  7  or  8  when 
they  were  sent  to  him  by  Mr.  Richman  [R.  648],  and 
the  receiver  did  not  send  them  to  the  contractor  for  in- 
stallation purposes  until  January  22,  1954.  [R.  646.] 
Apparently,  the  contractor  could  have  installed  the  equip- 
ment in  December,  1953,  but  when  he  finally  received 
the  plans  late  in  February,  he  was  then  short  of  certain 
strategic  materials.     [R.  703-704.] 

Apparently,  considerable  delay  was  involved  because 
warning  was  given  by  the  Air  Pollution  District  on  Jan- 
uary 13th  concerning  excessive  discharge  of  smoke.  [R. 
708,  711.]  A  criminal  complaint  was  then  filed  against 
Mr.  Richman  charging  him  with  a  violation  of  the  Health 
and  Safety  Code  of  the  State  of  California  [R.  544]  and 
requiring  that  he  attend  a  hearing  on  February  1,  1955. 
[R.  637.] 

Although  the  Air  Pollution  District  had  given  approval 
for  installation  not  later  than  December  10,  1954  [R. 
387-388],  the  installation  was  not  ordered  until  Febru- 
ary 8,  1954.  [R.  548.]  There  is  also  evidence  that  one 
Harrison,  Richman's  former  bookkeeper,  who  had  been 
retained  by  the  receiver  [R.  405-406],  gave  orders  to  the 
contractor  not  to  install  the  equipment  [R.  641]  Rich- 
man  claims  that  the  receiver's  attorney  had  erroneously 
advised  the  receiver  that  he  was  not  bound  by  the  contracts 
to  install   the   Catalytic  Units    [R.   641],   however,    Mr. 
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Whyte,  attorney  for  the  receiver,  testified  that  he  advised 
the  receiver  that  the  contracts  were  vaHd  and  binding  and 
should  be  carried  out.     [R.  556-557.] 

Mr.  Richman  urges  that  the  Catalytic  Units  for  the 
two  apartment  houses  were  granted  permits  for  their 
operation  on  March  9,  1954,  and  June  2,  1954,  respec- 
tively [R.  805]  and  that  the  obligation  to  pay  for  them 
under  the  contracts  did  not  arise  until  the  said  permits 
were  granted,  and  that  they  were,  therefore,  obligations 
arising  after  February  28,  1954.  However,  only  the  con- 
tract with  respect  to  the  Canterbury  Apartments  was 
placed  in  evidence.     [R.  801-803.] 

The  court  found  that  the  Catalytic  Units  were  an  obli- 
gation of  the  receiver.  This  was  a  finding  of  fact  as  well 
as  a  conclusion  of  law.  There  was  more  than  sufficient 
evidence  to  support  this  finding  and  unless  clearly  errone- 
ous, it  is  not  subject  to  reversal  on  appeal. 

United  States  v.  United  States  Gypsum  Co.,  333 
U.  S.  364,  394-395,  68  S.  Ct.  525,  92  L.  Ed. 
746. 

D.     Failure  of  Trial  Court  to  Surcharge  Tidwell  for  Rents 
of  February  26,  27,  and  28,   1954,   Not   Error. 

The  court  found  that  Richman  was  not  entitled  to  credit 
for  any  rents  collected  by  Mrs.  Tidwell.  [R.  196.]  This 
refers  to  the  rents  which  were  collected  on  February  26, 
27,  and  28,  1954,  by  the  apartment  house  managers  and 
turned  over  to  Mrs.  Tidwell  at  5  p.  m.  on  February  28, 
1954. 

It  is  important  to  note  that  the  parties  signed  a  stipula- 
tion on  Friday,  February  26,  1954  [R.  54-55]  and  that, 
by  the  terms  thereof,  the  Receiver  was  to  turn  over  all 
assets  to  Lyda  Tidwell  with  the  exception  of  "money  in 
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bank  and  now  under  the  control  of  the  receiver,"  and, 
again,  the  stipulation  states :  ''excepting  funds  in  bank  and 
under  the  control  of  said  receiver." 

These  phrases  were  interpreted  by  the  receiver  and  his 
attorney  to  mean  that  he  was  only  to  keep  money  in  any 
bank  account  under  his  control.  [R.  759.]  Richman 
argues  that  the  phrase  in  question  means  "money  in  bank 
or  under  the  control  of  the  receiver."  However,  the 
phrase  appears  twice  in  the  stipulation  and  in  both  cases 
the  phrase  appears  in  the  conjunctive  and  not  the  dis- 
junctive. The  phrase  also  appears  twice  in  the  order 
of  court  of  February  26,  1954,  and  is  identically  written 
both  times  as  "money  in  bank  and  under  the  control  of  the 
receiver."     [R.  56.] 

^  It  should  be  noted  that  the  receiver  did  not  receive 
personal  notice  of  the  termination  of  his  stewardship  until 
Friday  evening,  February  26.  [R.  418.]  The  receiver,  of 
course,  did  not  know  what  or  how  much  rent  money  was 
paid  by  the  tenants  on  February  26,  27  and  28,  1954. 
[R.  415.]  The  receiver  testified  that  the  Western  Arms 
and  the  Canterbury  Apartments  house  managers  pre- 
ferred to  make  collections  on  week  ends  and  these  were 
deposited  the  following  week.  [R.  758.]  In  this  par- 
ticular instance,  these  questioned  rents  could  not  be  de- 
posited until  Monday,  March  1,  1954.  The  finding  that 
Mrs.  Tidwell  is  entitled  to  keep  these  funds  as  her  personal 
funds  can  be  supported  on  several  theories.  The  court  in 
its  Memorandum  Decision  points  out  that  the  letter  agree- 
ment of  the  parties  was  to  the  effect  that  Mrs.  Tidwell  was 
to  purchase  Mr.  Richman's  "undivided  half  interest  in 
the  assets  of  the  Richman  Trust,"  and  "If  Mrs.  Tidwell 
collected  monies  which  were  assets  of  the  Richman  Trust, 
then  she  has  received  no  more  than  what  she  purchased." 
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[R.  184-185.]  The  court  also  states,  "It  appears  that 
the  various  rents  collected  belong  to  plaintiff  because  they 
were  rentals  which  were  being  paid  in  advance  for  oc- 
cupancy during  the  term  of  her  ownership  of  the  proper- 
ties." 

These  questioned  rentals  total  $1,290.59.  [R.  782.] 
But  counsel  for  Mrs.  Tidwell  argued  that  if  Mr.  Richman 
wished  to  claim  one-half  of  those  rents,  then  Mrs.  Tidwell 
could  claim  that  she  should  receive  credit  in  the  sum  of 
$4,499.29,  which  were  rentals  for  the  month  of  March, 
1954,  but  which  rentals  were  collected  in  February,  1954, 
by  the  receiver.  [R.  790.]  The  receiver  accounted  for 
these  rentals,  and  Mr.  Richman  has  thus  benefited,  since 
they  are  a  part  of  the  balance  remaining  in  the  receiver's 
hands.  Mr.  Enright  argued  at  the  pre-trial  hearing  that 
if  the  court  ruled  as  a  matter  of  law  that  rents  should 
not  be  pro  rated,  then  it  would  be  unnecessary  to  take 
evidence  on  the  amount  of  March  rents  which  Mrs.  Tid- 
well claimed  was  collected  by  the  receiver  in  February, 
1954.  The  court  said  it  would  examine  the  evidence  on 
that  issue  and  that  the  matter  could  be  argued  by  counsel 
at  the  following  hearing  to  be  set  for  oral  argument  [R. 
810-812],  and  that  the  court's  ruling  might  foreclose  the 
taking  of  evidence  on  that  issue.  [R.  815.]  The  court, 
in  effect,  ruled  that  Mrs.  Tidwell  was  not  entitled  to  a 
credit  for  the  March  rents  actually  collected  and  deposited 
by  the  receiver  in  February.  [Order  in  re  Settlement, 
R.  190,  196.] 
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If  this  matter  need  be  retried,  Mrs.  Tidwell  would  be 
entitled  to  a  ruling  as  to  whether  she  herself  has  a  right 
to  all  the  March  rents  collected  in  February  by  the  re- 
ceiver. If  she  has  sole  rights  to  such  items,  then  a  further 
accounting  is  necessary  to  introduce  evidence  on  that 
issue. 

E.     Trial  Court  Did  Not  Err  in  Holding  Mrs.  Tidwell  En- 
titled  to   Petty   Cash   Fund. 

The  court  found  that  Mr.  Richman  was  not  entitled 
to  any  part  of  the  petty  cash  fund  of  which  Mrs.  Tidwell 
assumed  possession  on  February  28,  1954.  The  stipu- 
lation and  order  of  the  court,  both  of  February  26,  1954, 
as  discussed  in  subparagraph  D  above,  clearly  show  the 
intent  of  the  parties  that  Mrs.  Tidwell  was  to  assume 
possession  of  the  petty  cash  fund.  This  petty  cash  fund 
was  in  existence  when  the  receiver  assumed  his  steward- 
ship. The  receiver's  schedule  of  receipts  and  disburse- 
ments reflect  a  petty  cash  fund  in  the  amount  of  $785.00 
as  of  November  30,  1953.  [R.  104.]  Clearly,  the  petty 
cash  fund  was  an  asset  of  the  Richman  Trust. 

In  its  Memorandum  Decision,  the  trial  court  reasoned 
that  Mrs.  Tidwell  had  ''purchased  all  of  defendant  Rich- 
man's  interest  in  that  Trust  and  that  includes  the  petty 
cash  fund  which  existed  simply  as  an  operating  incident 
of  each  individual  apartment  house/'  [R.  185.]  Mr. 
Richman  states  no  good  reason  why  Mrs.  Tidwell  is  not 
entitled  to  the  petty  cash  fund. 
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III. 
Specification  of  Error  8 — Accounting. 

Under  Specification  of  Error  8,  on  page  66  of  Mr. 
Richman's  Opening  Brief,  he  apparently  also  makes  cer- 
tain other  claims  against  Mrs.  Tidwell  as  follows: 

A.     Compensation    Insurance    Refund. 

Richman  argues  that  he  is  entitled  to  a  credit  for 
$158.00  compensation  insurance  refund  which  was  due 
the  Trust  at  the  time  the  receiver  surrendered  possession 
of  the  assets  to  Mrs.  Tidwell.  But  here  again  any  such 
refund  was  an  asset  of  the  trust  and  the  whole  interest 
in  the  same  passed  to  Mrs.  Tidwell  when  he  sold  his 
one-half  undivided  interest  to  Mrs.  Tidwell.  Apparently, 
Mr.  Richman  wants  to  pro  rate  when  it  involves  a  credit 
item  now  in  the  possession  of  Mrs.  Tidwell,  but  he  does 
not  want  to  pro  rate  any  of  the  operating  obligations 
which  were  incurred  prior  to  March  1,  1954,  in  those 
cases  where  the  receiver  failed  to  pay  for  the  same  and 
Mrs.  Tidwell  was  thereafter  forced  to  pay  those  costs 
in  full  from  her  own  separate  funds. 

All  the  arguments  hereinabove  advanced  with  respect 
to  the  petty  cash  fund  also  apply  here. 

B.     Richman's  Fee  of  10%  as  Agent  for  November,  1953. 

Mr.  Richman  claims  he  is  entitled  to  his  full  ten  per  cent 
(10%)  fee  (based  on  gross  receipts)  for  the  month  of 
November,  1953.  Lyda  Tidwell  has  already  discussed  the 
issue  of  this  fee  under  paragraph  I  of  her  argument  in  the 
cross-appellant's  portion  of  this  brief.     Reference  is  made 
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to  said  argument  and  the  same  is  incorporated  by  refer- 
ence herein  at  this  point. 

Suffice  it  to  say  here  that  Richman  had  released  Mrs. 
Tidwell  of  any  and  all  claims  which  he  had  against  her. 
Further  than  that,  his  letter  offer  of  February  19,  1954, 
provided  that  each  was  to  bear  his  own  expenses.  It 
would  be  manifest  injustice  to  permit  him  to  collect  a 
fee  for  services  rendered  after  the  parties  had  executed 
mutual  releases  in  each  other's   favor. 

C.  Mistake  in  Mathematical  Computation  of  Order  In  Re 
Settlement  of  Receiver's  Account,  Fees  and  Distribution 
of  Funds  in  Hands  of  Receiver. 

Mr.  Richman  points  out  at  pages  58  and  59  of  his 
Opening  Brief  that  the  mathematical  computation  of  the 
court's  order  is  incorrect  with  respect  to  the  credit 
awarded  him  because  of  the  receiver's  payment  of  the 
March  mortgage  payment.  It  is  true  that  the  computa- 
tion was  incorrectly  made  to  his  disadvantage.  How- 
ever, he  does  not  point  out  that  the  same  mistake  was 
made  with  respect  to  the  credits  to  which  Mrs.  Tidwell 
is  entitled.  The  result  of  these  errors,  which  were  com- 
mitted by  the  writer  in  the  preparation  of  the  order,  was 
to  award  Mrs.  Tidwell  $1,340.49  less  than  the  sum  to 
which  she  was  entitled.  Conversely,  Richman  was  awarded 
that  same  amount  in  excess  of  the  sum  to  which  he  was 
justly  entitled. 

At  this  writing,  counsel  for  Lyda  Tidwell  are  in  process 
of  seeking  a  correction  of  the  court's  order  under  Rule 
60(a)  of  the  Federal  Rules  of  Civil  Procedure. 
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Conclusion. 

It  is  respectfully  submitted  that  for  the  reasons  herein- 
above stated,  the  order  of  the  court  settling  the  Account 
of  the  receiver,  awarding  fees,  and  distributing  the  bal- 
ance of  funds  is  substantially  correct  and  should  be 
affirmed  with  the  exception  that  the  mathematical  errors 
committed  therein  should  be  corrected  by  leave  of  this 
court,  and  appellant  Richman  should  be  denied  any  credit 
whatsoever  for  management  fees,  and  cross-appellant, 
Lyda  Tidwell,  should  be  allowed  a  credit  for  the  escrow 
costs  and  charges  properly  chargeable  to  appellant  Rich- 
man  as  the  seller,  but  which  were,  in  fact,  paid  by  Mrs. 
Tidwell  from  her  own  personal  funds. 

Respectfully  submitted, 

Martin,  Hahn  &  Camusi, 

By  William  P.  Camusi,  and 
Laurence  B.  Martin, 

Attorneys  for  Appellee  and  Cross-Appellant, 
Lyda  Tidwell. 
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Foreword 


Brevity,  and  appellant  Tidwell's  conclusion  (p.  38) 
that  "the  order  of  the  court  settling  the  account  of  the 
receiver,  awarding  fees  and  distributing  the  balance  of 
the  funds  is  substantially  correct",  although  she 
"should  be  allowed  a  credit  for  the  escrow  costs  and 
charges",   justify   designating  her   "respondent"   or 


'^Tidwell".  Respondents  Ilallberg  and  Whyte  will  be 
referred  to  as  "Receiver".  In  replying  to  Tidwell  ap- 
pellant will  again  consider  the  appeal  in  the  following 
order:  I.  Distribution  of  funds  under  the  Settlement 
Agreement;  and  II.  Fees.  Thence,  the  respondents', 
Hallberg  and  Whyte,  who  Avere  required  to  be  impar- 
tial fiduciaries,  charges  of  untrue,  argmnentative 
statement  of  the  case  and  argument,  will  be  categori- 
cally answered. 

I.    Reply  to  Tidwell  Brief. 

A.  The  Settlement  Contract  and  Acts  of  the  Parties. 

Logical  presentation  prohibits,  (if  it  is  necessary), 
answering  Tidwell 's  unjustified  assertions  such  as: 
frequent  assertions  of  fraud  on  the  part  of  Richman; 
suffice  it  to  say  that  the  court  in  its  Memorandum  De- 
cision (R.  5),  made  no  mention  of  fraud  on  the  part  of 
Richman,  but  stated  (R.  5)  : 

"It  now  appears  that  plaintiff  has  made  out 
her  case  on  her  theory  of  undue  influence  in  the 
inception  of  the  arrangement,  and  the  only  reason 
for  setting  forth  the  limitations  immediately  above 
described  is  to  explain  to  any  reviewing  court  that 
this  case  has  been  tried  upon  a  limitation  as 
described. " ;  or  remarks  such  as 

"a  nice  'fat'  fee  when  we  realize  that  the  10%  fee  Rich- 
man  seeks  for  the  month  of  November,  1953,  amounts 
to  $3104.33"  (pp.  11-12),  or:  "Mrs.  Tidwell  has  been 
mulcted  of  thousands  of  dollars  in  fees",  (p.  12),  or  the 
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^*  .  .  .  loss  she  sustained  over  a  period  of  eight  years 
in  the  payment  of  exorbitant  fees"  (p.  14),  except  to 
again  observe  that  the  premise  to  the  Settlement  Agree- 
ment was  ''...,  the  court  decision  gave  your 
client  (Tidwell)  what  she  was  offered  about  two  and 
one-half  years  ago  before  suit  was  filed,  namely,  a  di- 
vision of  the  trust"  (R.  139),  and  that  during  appel- 
lant's eight  year  management  of  the  trust  as  agent  its 
assets  increased  from  $375,000  to  $1,200,000.  (R.  603- 
604).  It  is  interesting  to  note  that  Tidwell  makes  no 
objection  to  the  Receiver's  fees  and  expenses  although 
it  has  been  shown  (Op.  Br.  42)  that  the  Receiver's 
fees  and  expenses  were  greater  than  the  fee  of  Richman 
who  paid  his  own  expenses.  Also  the  expenses  allowed 
the  Receiver  and  his  attorney  are  definitely  contrary 
to  the  court's  own  statement:  (R.  188)  : 

"  It  is  noted  that  the  total  of  receiver 's  and  at- 
torney's  fees  is  approximately  $2500.00  less  than 
the  fee  which  would  have  been  enjoyed  by  de- 
fendant while  handling  a  like  sum  of  money  while 
he  was  in  charge." 

Appellant's  Statement  of  Facts  (Op.  Br.  pp.  4-14), 
was  an  effort  to  accui'ately  refer  this  court  to  the  record 
and  to  quote  only  portions  of  the  agreement.  The  argu- 
ment (pp.  54-59),  has  been  challenged  by  Tidwell  and 
the  Receiver.  The  Receiver  at  pp.  18  and  19,  as  a  part 
of  its  "Topical  Statements"  (the  facts)  volunteers 
their  ex  parte  construction  of  the  Settlement  Agree- 
ment, to  the  end  that  the  Receiver  was  not  required  to 
retain  control  of  the  managers'  cash  funds,  and  that 


the  Receiver  was  not  required  to  pick  up  from  his 
managers  rents  in  the  sum  of  $1290.59,  collected  before 
5 :00  p.  m.  on  February  28,  1954. 

An  analysis  of  the  following  pages  of  Tidwell's  brief 
reveals  that  it  is  primarily  concerned  with  the  con- 
struction of  this  Contract:  pp.  10-15 — Appellant's 
claim  against  Richman  Trust  for  his  November  serv- 
ices, being  an  operating  obligation  of  the  trust ;  pp.  15- 
20 — Tidwell's  claims  for  escrow  fees  and  revenue 
stamps;  pp.  23-36 — Tidwell's  claims  for  real  property 
taxes,  utilities,  and  catalytic  smog  units  payments  and 
her  right  to  retain  rents  and  petty  cash. 

Constructive  analysis  and  a  reply  to  Tidwell's  at 
least  inaccurate  quotation  (p.  11)  of  the  Settlement 
Agreement,  justifies  accurate  quotation  of  at  least 
paragraphs  4  and  5,  after  obseiTing  the  following.  The 
express  conditions  to  the  Settlement  required  the 
parties  to  execute  various  documents,  perform  various 
acts,  and  assume  certain  obligations ;  they  were : 

1.  Mutual  releases  conditioned  upon  the  entire  set- 
tlement being  carried  out ; 

2.  Bear  their  expenses,  (expenses  whether  of  liti- 
gation, the  escrow  or  some  other  expense  being 
undefined) ; 

3.  Dismiss  the  lawsuit  with  prejudice. 

4.  and  5.   will  be  quoted. 

6.  Terminate  the  Trust. 

7.  Tidwell  given  the  option  to  buy  or  sell  a  one-half 
interest  for  $600,000 ;  $100,000,  on  or  before  Feb- 
i-uary  26th,  and  the  balance  of  $500,000  through 


escrow  on  or  before  May  1st.  (Subject,  of  course, 
to  paragraphs  4  and  5). 

8.  Tidwell  required  to  elect  on  or  before  February 
25th,  and  purchaser  deliver  the  $100,000  by  Feb- 
ruary 26th.    (Tidwell  elected  to  buy). 

9.  Parties  execute  whatever  is  necessary  to  carry 
out  the  terms  of  this  arrangement. 

10.  Each  party  take  such  steps  as  he  or  she  deems 
necessary  to  protect  his  or  her  legal  position 
prior  to  May  1,  1954. 

Paragraphs  4  and  5  are  are  follows:   (R.  140-141). 

"4.  A  stipulation  shall  be  entered  into  that  the  re- 
ceiver be  relieved  as  of  February  28,  1954,  and 
whoever  buys  shall  be  entitled  to  all  receipts  and 
shall  assume  all  operating  obligations  of  the 
Richman  Trust  from  March  1,  1954  on  or  mitil 
the  re-appointment  of  a  receiver  as  might  occur 
under  7  (c)  hereof.    (Underscoring  ours). 

"5.  The  receiver  shall  file  his  report  and  after  the 
payment  aiid/'or  provision  for  all  of  the  re- 
ceiver's  claims  and  expenses  and  operating  obli- 
gations of  Richman  Trust  to  February  28,  1954, 
any  funds  remaining  shall  be  divided  equally  be- 
tween Mrs.  Tidwell  and  Mr.  Richman."  (Under- 
scoring ours).  (R.  140). 

Paragraph  4  specifies  no  hour  at  which  the  buyer 
would  be  entitled  to  ' '  all  receipts ' '  from  the  400  apart- 
ments, contrary  to  the  purported  quotation  of  the  para- 
graph appearing  top  of  page  11  of  Tidwell's  brief.  In 
accordance  with  the  paragraph  a  Stipulation  was  exe- 
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cuted  (B.  54),  which  specii'ied.  the  time  as  being:  "5:00 
o'clock  p.m.  Sunday,  February  28,  1954",  being  the 
end  of  the  month,  when  Tidwell  would  be  entitled  to 
''all  receipts  from  March  1,  1954".  It  is  apparent  that 
the  Receiver  was  to  collect  the  "receipts  until  5:00 
p.  m. ' ',  paragraph  5,  which  requiring  him  to  report  and 
after  payment  and/or  provision  for  all  of  the  (1)  Re- 
ceiver's claims;  and  (2)  Receiver's  expenses;  and  (3) 
operating  obligations  of  Richman  Trust  to  February 
28,  any  funds  remaining  shall  be  divided  equally 
between  Mrs.  Tidwell  and  Mr.  Richman.  When  one 
further  considers  the  Stipulation  the  parties  executed 
on  February  26th  (R.  54),  the  court  Order  pursuant 
to  the  Stipulation  (R.  55),  and  the  Escrow  Instructions 
executed  on  the  same  date  by  the  parties  and  their  at- 
torneys, it  is  more  ajjparent.  (R.  799).  The  Receiver 
argues  (p.  18)  that  the  petty  cash  funds  in  the  hands  of 
the  managers,  totaling  $785.00,  was  being  purchased 
by  Tidwell,  and  the  trial  court,  he  argues,  so  deter- 
mined. Thence  the  Receiver  argues  that  the  rents  col- 
lected by  the  managers  before  5 :00  p.  m.  were  not 
capable  of  being  retained  or  collected  by  him  because 
"the  banks  were  closed  and  he  had  no  safe".  Although 
safes  were  available  in  the  apartment  houses  (R.  910). 
Further,  he  argues,  "it  appeared  that  these  monies  rep- 
resented paymejits  by  tenants  in  advance, ' '  there  being 
no  evidence  to  support  the  assertion,  (p.  19),  Tidwell 
argues  that  the  Stipulation  of  the  parties  terminating 
the  Receiver's  active  duties  "with  the  exception  of 
money  in  bank  and  now  mider  the  control  of  the  Receiv- 
ers "  or  "  excepting  funds  in  bank  and  mider  the  control 


of  the  Receivers  as  of  5:00  o'clock  Sunday,  February 
28,  1954",  as  the  parties  expressed  themselves  on  the 
two  dilferent  occasions  in  the  Stipulations,  that:  'Hhese 
phrases  were  interpreted  by  the  Receiver  and  his  at- 
torney to  mean  that  he  was  only  to  keep  money  in  any 
bank  account  under  his  control."  (p.  33).  Such  a  con- 
struction ignores  the  escrow  instructions  which  pro- 
vided there  be  no  proration  of  rents.  It  ignores  the 
specific  designation  of  5 :00  o  'clock  p.  m.,  as  being  the 
time  when  the  Receiver  would  cease  to  actively  make 
collections  and  obtain  "receipts".  It  renders  the  words: 
"and  under  the  control  of  the  said  Receiver"  of  no 
effect,  since  naturally  a  Receiver  controlled  the  receiv- 
ership bank  account.  Further,  it  ignores  one  of  the 
signers  of  the  Stipulation  own  orally  expressed  inter- 
pretation of  this  Stipulation.  This  attorney,  Mr.  Wil- 
liam P.  Camusi  stated,  when  arguing  the  question  (R. 
670),  "It  was  conceded  on  all  sides  that  all  assets, 
except  money  in  the  bank  or  under  the  control  of  the 
Receiver  at  that  time  w^ere  to  be  turned  over  to  the 
plaintiff,  and  they  were  turned  over."  The  attorney's 
asserted  concession  is  and  has  been  the  issue  on  these 
items. 

B.  Appellant's  November  Fees. 

Tidwell  affirmatively  seeks  (p.  10)  to  deprive  Rich- 
man  of  the  reasonable  value  of  his  services  fixed  by 
the  trial  court  as  being  $1862.60,  arguing  past  mulcting 
of  thousands  of  dollars  and  excessive  fees,  although  ad- 
mitting net  worth  of  the  trust  (p.  14) ,  as  being  $1,200,- 
000.    Her  error  is  that  at  the  time  of  the  settlement 
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motion  for  new  trial  was  xjending  and  the  trial  court 
stated  it  anticipated  an  appeal.  She  was  not  required 
to  settle  and  neither  party  would  thus  have  been  re- 
quired to  execute  the  Mutual  Release  of  each  other  or 
dismiss  with  prejudice,  as  they  were  required  to  under 
the  tenns  of  the  Settlement.  Tidwell's  further  error 
is  her  assertion  that  Richman's  claim  was  against  Tid- 
well  for  the  value  of  his  services  or  the  agreed  fee  un- 
der the  terms  of  the  trust.  His  claim  was  against  Rich- 
man  Trust  only.  Three  distinct  items  were  provided 
for  in  paragraph  5  of  the  Settlement  Agreement,  which 
were  conditions  to  the  dismissals  and  releases.  The 
three  items  were :  (1)  Receiver's  claims;  (2)  Receiver's 
expenses;  and  (3)  operating  obligations  of  Richman 
Trust  to  February  28,  1954.  The  only  remaining  Trust 
or  Receiver's  obligations  after  the  receiver  had  paid  out 
$6,121.40  (Accounting  R.  119)  in  accordance  with  the 
Sunday  afternoon  phone  call  by  the  receiver  and  his 
attorney  to  the  trial  judge  (R.  427-934-935),  were  the 
Richman's  agent's  fee  for  November,  1953  set  up  by 
the  Receiver  in  the  amount  of  $3104.33  (R.  120)  and 
the  taxes.  The  escrow  expressly  provided  no  tax  pro- 
ration. The  smog  control  catalytic  units  did  not  become 
an  obligation  rmtil  they  were  accepted  by  the  Los  An- 
geles smog  authorities,  which  occurred  March  9th  and 
June  2nd,  1954.  (R.  805).  The  receiver  testified  that 
he  carried  Richman's  claim  against  the  trust  for  his 
November  services  on  the  books  as  an  obligation  of  the 
trust.  Admittedly  Richman  operated  the  trust  until 
the  Receiver  took  over  on  November  30,  1953,  even  be- 
fore he  qualified  as  receiver  on  December  2nd,  1953. 
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His  services  for  operating  the  tioist  were  valuable  to 
the  extent  that  during  his  tenure  its  assets  increased 
from  a  value  of  $375,000  to  $1,200,000,  and  he  should 
be  paid  in  accordance  with  paragraph  5  of  the  settle- 
ment contract  out  of  the  funds  in  the  hands  of  the  re- 
ceiver, because  the  Trust  contract  and  the  value  of  his 
services  is  an  "operating  obligation  of  Richman  Trust" 
acci-uing  before  February  28,  1954.  The  dismissal  with 
prejudice  was  dated  March  3,  1954  (R.  125),  and  the 
Mutual  Release  bears  no  date  (R.  796),  but  each  was 
required  by  the  Settlement  agreement  the  same  as  the 
payment  of  this  operating  obligation  of  Richman  Trust 
was  required. 

C.  Tidwell  Escrow  Fee  and  Revenue  Stamps. 

Tidwell  asserts  as  errors  2  and  3  (p.  15)  that  she  is 
entitled  to  escrow  fees  and  revenue  stamps.  The  as- 
sertion is  made  notwithstanding  she  and  her  attorneys 
in  carrying  out  the  agreement  signed  the  escrow  in- 
structions on  the  very  day  —  February  26,  1954,  in 
which  she  agreed  (R.  799A)  : 

''Notwithstanding  the  printed  provisions  in  these 
instructions,  I  agree  to  pay,  in  addition  to  the  buy- 
er's costs  and  expenses  in  this  escrow,  all  the 
seller's  costs  and  expenses  of  this  escrow  and  the 
cost  of  the  policy  of  title  insurance,  revenue  stamps 
and  recoi'ding  and  filing  all  instruments  and  docu- 
ments and  the  seller's  escrow  fee." 

She  correctly  argued  to  the  trial  court  in  her  points 
and  authorities  (R.  178),  and  upon  oral  argument  (R. 


821)  that  the  Settlement  Agreement  and  the  escrow 
instructions  must  be  construed  together.  She  cited  the 
authorities  which  were  supplemented  by  appellant  with 
additional  authorities.  All  of  her  authorities  she  again 
cites  to  this  court  at  pp.  16  and  17.  Of  course,  she  now 
argues  these  authorities  hold,  and  they  do,  that:  "in 
the  absence  of  express  conditions,  custom  determines 
incidental  matters  relating  to  the  opening  of  an  es- 
crow." Here  there  is  no  proof  of  custom  and  no  occa- 
sion to  consider  custom  because  the  express  conditions, 
to  wit :  no  proration  and  no  expenses,  was  specifically 
stated  in  the  escrow  instructions.  The  agreement  ex- 
pressly stated  each  party  bear  his  own  expenses,  refer- 
ring to  their  expenses  of  the  litigation  which  was  then 
being  settled.  If  there  was  any  ambiguity  in  the  Settle- 
ment Agreement  or  Sale  Agreement,  the  Agreement 
was  not  ''superseded"  or  the  escrow  did  not  "control 
over"  or  "alter"  or  "amend",  as  Tidwell  so  frequently 
inserts  these  words  in  her  brief ;  rather,  the  Sale  Agree- 
ment was  specifically  clarified  and  not  modified  by  the 
escrow  instructions.  Richman,  as  seller,  executed  and 
delivered  the  documents  required  of  him  and  thus  com- 
plied with  the  Agreement.  The  very  next  sentence  in 
the  escrow  instructions,  immediately  following  the  last 
quoted  terms  relative  to  Tidwell  paying  the  seller's 
costs  and  exjoenses,  is  the  following:  "These  instruc- 
tions are  not  intended  to  and  do  not  amend,  alter, 
modilfy  or  supersede  any  agreement  outside  of  escrow 
between  F.  I.  Richman  and  me  and  with  which  agree- 
ment California  Bank  is  not  to  be  concerned."  (R. 
799A).  The  only  other  agreement  between  the  parties 
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was  the  letter  agreement  heretofore  mentioned,  which 
letter  agreement  provided  many  things  with  which  the 
escrow,  as  such,  was  not  and  could  not  be  concerned; 
i.e. :  1)  mutual  releases  of  all  claims ;  2)  bearing  their 
own  expenses;  3)  mutual  dismissals  with  prejudice; 
4)  stipulation  relative  to  the  termination  of  the  receiv- 
ership; 5)  disposition  of  the  funds  in  the  hands  of 
the  receiver;  and  6)  termination  of  Richman  Trust. 
The  escrow  concerned  itself  with  the  buying  and  selling 
and  method  of  payment  of  the  half  interest  of  Richman 
Trust  as  set  forth  in  paragraph  7  of  the  Agreement. 
Very  obviously  it  was  not  the  intent  of  the  parties  that 
the  escrow  should  in  any  manner  alter,  amend,  or 
change  the  requirements  1  to  6  contained  in  the  Agree- 
ment. 

D.  UtUity  BUls. 

Tidwell  argues  and  the  trial  court  so  held  that  the 
receiver  failed  to  pay  these  bills  in  the  sum  of  $1,877.50. 
Appellant's  Opening  Brief  (pp.  4-14)  remains  uncon- 
tradicted that  there  has  been  no  trial  on  the  issues  of 
utilities  and  tax  proration  in  the  amount  of  $4,952.77. 
Tidwell  attempts  to  avoid  the  trial  court's  failure  to 
permit  a  trial,  or  as  the  trial  court  once  said,  a  hearing 
before  a  Master  (R.  842),  by  assertions  on  page  25  and 
again  pages  27-28  based  upon  R.  790,  792,  that  the 
parties  had  stipulated  upon  these  items.  It  will  be  noted 
that  Tidwell 's  own  quotation  from  the  June  21st  hear- 
ing reveals  that  at  most  counsel  for  appellant  stated; 
''Mr.  Enright:  If  that  is  your  proof,  I  will  stipulate 
they  can  go  into  evidence."    (See  p.  27)    (R.  788). 
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Counsel  had  previously  stated  concerning  the  utility 
bills  in  the  amount  of  $1877.50:  'Hhe  amount,  I  am 
sure,  is  less  than  that  amount."  The  utility  and  tax 
bills  were  never  identified  or  received  in  evidence  and 
the  trial  court  stated  (R.  809),  concerning  utilities, 
taxes  and  catalytic  units :  ' '  Well,  it  seems  that  you  will 
have  some  fact  issues  as  to  which  evidence  will  be  neces- 
sary unless  you  get  together  on  stipulations,  which 
don't  look  too  hopeful."  The  record  here  is  that  Tid- 
well  never  had  these  bills  marked  for  identification  or 
have  they  ever  been  received  m  evidence.  Later  the 
June  21st  record  shows  (R.  817)  that:  "Mr.  Powsner: 
I  think  we  ought  to  have  these  while  we  discuss  the 
matter",  referring  to  the  utility  bills.  The  hearing  was 
then  adjourned. 

The  next  proceeding  occurred  on  September  27, 
1954,  (R.  817-843).  Again  the  parties  argued  the  con- 
struction of  the  Sale  Agreement  and  escrow  instruc- 
tions. Again  Tidwell  (R.  836)  stated  she  desired  to 
offer  some  utility  bills  in  evidence.  Objection  again 
was  made  and  it  was  pointed  out  (R.  837)  appellant 
would  desire  to  present  evidence  if  the  utility  bills  were 
received  in  evidence  and  the  court  sustained  the  ob- 
jection. Then  the  court  stated  (R.  837)  in  reply  to  Tid- 
well's  further  argument:  ''The  Court:  If  on  the  main 
contention  I  should  ultimately  decide  you  were  right 
we  will  refer  the  whole  question  to  a  Master  for  the 
taking  of  evidence.  Mr.  Camusi:  I  see.  The  Court: 
But  I  think  at  this  time  you  are  bound  by  the  Agree- 
ment." Thence  the  court  (R.  839)  stated  concerning 
appellant's  management  fee  that  Tidwell  could  not 
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object  to  Riehiiiaii  being  paid  at  least  a  reasonable  fee 
because  she  had  accepted  the  services  and  further: 
''just  to  keep  from  having  laches  run  against  her, 
wouldn't  she  find  herself  with  what  she  had  accepted r' 
With  this  state  of  the  record  the  court  took  the  matter 
under  submission.   (R.  842). 

Concerning  these  same  utility  bills,  attention  is  di- 
rected to  the  Receiver's  Accounting.  It  will  be  noted 
that  the  Receiver  paid  each  month  utility  bills  for  the 
five  apartment  houses  (R.  108,  110,  114)  and  in  Febru- 
ary, (R.  115)  the  utility  items  of  ''water",  "electric 
and  power",  ''gas",  "telephone  and  telegraph"  in  the 
amount  of  $1307.32.  Further  note,  the  Receiver's  ex- 
penditures made  in  March  totaling  $6,121.40  which  in- 
cluded utility  bill  payments  to  the  Department  of 
Water  and  Power,  Pacific  Telephone  and  Telegraph 
Company,  and  Southern  California  Gas  Co.,  in  the 
amount  of  $1329.05.  (R.  119). 

£.  Catalytic  Units. 

Tidwell  argues  (pp.  30-32)  that  these  units  should 
be  charged  against  the  Receiver's  funds.  She  points 
out  (p.  31)  that  the  Receiver  could  have  had  them  in- 
stalled in  December,  apparently  acknowledging  default 
of  the  Receiver.  Thence,  that  the  units  were  not  in- 
stalled until  after  January  22nd.  Payment  did  not  be- 
come an  obligation  of  Richman  Trust  or  the  purchaser 
of  the  trust  property  until  the  units  were  accepted,  as 
specifically  provided  by  the  terms  of  the  Contract  for 
the  catalytic  units.  (R.  802).  The  contract  specified  the 
time  for  payment.    "A  deposit  of  10%  of  the  above 
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quoted  amount  is  required  upon  the  execution  of  con- 
tract, balance  of  which  is  payable  upon  receipt  of  the 
Los  Angeles  County  Air  Pollution  District  Permit  to 
operate".  The  Permits  were  issued  (R.  805)  on  March 
9th  and  June  2nd,  1954.  The  purchaser,  Tidwell,  was, 
under  the  Settlement  Agreement  paragraph  4,  "en- 
titled to  all  receipts  and  shall  assmne  all  operating  ob- 
ligations of  Richman  Trust  from  March  1,  1954  on 
.  .  .  "  Uncertainty  exists  in  the  record  as  to  the  day 
on  which  installation  was  completed.  No  uncertainty 
exists  as  to  the  dates  on  which  payment  for  these  miits 
became  an  obligation.  The  permits  were  issued  on 
March  9th  and  June  2nd,  1954.  Had  the  Richman  Trust 
continued,  payment  for  these  obligations  would  have 
then  been  required,  but  the  parties  expressly  contracted 
that  the  purchaser  (Tidwell),  pay  this  obligation  ac- 
cruing after  March  1st. 

There  are  many  other  contentions  or  remarks  con- 
tained in  the  Tidwell  brief,  such  as:  (p.  30)  that  only 
one  of  the  contracts  for  the  catalytic  units  was  placed 
in  evidence.  This  is  erroneous  but  apparently  the 
printer  failed  to  print  both  contracts.  He  made  the  note 
(R.  803)  "  (duplicate  copy  attached) ",  which  is  not  en- 
tirely correct  because  the  contracts  while  identical  in 
provisions  and  terms  varied,  as  to  designation  of  apart- 
ment house;  and  (p.  20)  "The  trial  cour-t  permitted 
the  Receiver  to  reimburse  himself  for  the  sum  of  $89.20 
for  copies  of  depositions  paid  by  him.  (Order  of  Court 
R.  195)",  an  auditing  of  the  amounts  shown  in  the 
Order  will  reveal  that  reimbursement  was  entirely  de- 
ducted from  appellant  Richman 's  remainder  of  the 
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funds,  as  deteriniiiecl  by  the  trial  court,  or  the  net  sum 
to  him  of  $4,974.56.  This  fallacious  accounting,  evi- 
denced by  Tidwell's  draft  of  the  trial  court  Order  and 
her  pending  motion  to  this  court  for  an  Order  confirm- 
ing the  trial  court's  conditional  ex  parte  Order,  require 
no  comment.  Appellant  relies  upon  his  proposed  dis- 
tribution of  funds  appearing  (Op.  Br.  p.  66). 

II.    Reply  to  Receiver  and  His  Attorney. 

An  effort  will  again  be  made  to  quote  from  this 
voluminous  record  to  demonstrate  the  unusual  occur- 
rences and  conduct  in  this  receivership. 

A.  Receiver's  Charge  of  Untrue  Statements. 

At  pages  2  and  3  he  asserts  by  conclusion,  not  only 
untruthfulness  but  incompleteness;  thence  he  asserts 
a  few  examiDles.  Completeness  requires  a  review  of  the 
whole  record,  and  this  is  invited.  Appellant  can  only 
reply  to  the  examples.  The  first  is  that  the  record  was 
not  sufficiently  cited  concerning  the  statements  at  the 
top  of  page  34  (Op.  Br.),  as  to  whether  the  Receiver 
was  available  to  attend  to  a  refrigeration  breakdown 
occurring  in  February,  1954,  in  one  of  the  large  apart- 
ment houses.  The  manager  testified  (R.  471-)  : 

*'I  started  trying  to  get  in  touch  with  Mr.  Hall- 
berg  on  the  afternoons  of  the  17th,  18th,  and  19th, 
and  was  never  able  to  contact  Mr.  Hallberg.  About 
5 :00  or  5 :30  on  the  evening  of  the  19th  Miss  Cos- 
grove  called  me  and  asked  me  if  I  had  been  trying 
to  contact  Mr.  Hallberg,  was  something  wrong  with 
the  refrigeration?" 
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The  only  diary  entry  of  the  Receiver  and  Miss  Cos- 
grove  appears  on  the  19th:  "To  W  A  (Western  Arms 
Apartments)  Re:  Refrig."  (R.  403A).  At  R.  472  the 
manager  explained  she,  on  the  20th,  after  contacting 
apx)ellant,  employed  another  refrigeration  company. 

"Then  he  (Hallberg),  called  me  on  the  phone. 
Q.  On  the  morning  of  the  20th  V  A.  Yes,  I  don't 
know  where  he  was,  1  just  judged  he  was  at  the 
office.'' 

Thence  the  Receiver  charges  that  several  items  set 
forth  on  page  42,  Op.  Br.,  as  being  a  part  of  the  Re- 
ceiver's accounting,  are  not  a  part  of  his  Account.  The 
first  amount  was  a  "salary  expense  item  of  $1628.18 
R.  410)."  Bearing  in  mind  this  Receiver  asserts  special 
accounting  experience  it  is  difficult  to  see  why  he 
should  charge  untruthfulness  unless  it  be  for  the  pur- 
post  of  prejudicing  appellant  before  this  court.  All 
the  Receiver  had  to  do  to  ascertain  the  $1628.18  salary 
expense  he  incurred  was  to  add  the  following  items  for 
salaries  appearing  in  each  one  of  his  monthly  itemiza- 
tions of  disbursements  :—R.  110— $450.00  and  $25.00; 
R.  114  — $450.00;  R.  116  — $600.00;  R.  119  — $103.18, 
totaling  $1628.18,  and  each  being  designated  in  his  own 
itemization  as  "salaries  and  wages",  except  the  last, 
being  designated  ' '  Jean  Findeisen — Office ' '.  The  same 
procedure  for  petty  cash  items. 

Additional  improper  examples  are:  That  appel- 
lant's statement  (Op.  Br.  p.  44)  asserts  that  the  Re- 
ceiver in  no  manner  accounted  for  an  insurance  refund 
of  $158.00,  and  that  he  turned  it  over  to  Tidwell  (citing 
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R.  664).  The  record  shows  (Li.  G64)  that  Tidwell's  at- 
torney stated  as  follows:  ''If  they  think,  defendant 
Richinan  thinks  he  is  entitled  to  any  of  this  money,  that 
is  something  for  the  plaintiff  and  defendant  to  fight 
out  in  their  lawsuit."  The  record  from  that  point  to 
R.  670  establishes  that  not  only  did  the  Receiver  fail 
to  report  this  refund  in  his  accounting,  but  further, 
Tidwell  admitted  the  right  to  a  refund  was  "turned 
over  to  Mrs.  Tidwell".  Thence  the  court  stated; 

''Let's  mark  that  down  as  one  item  to  be  considered 
in  the  pretrial  that  is  coming  up. ' ' 

Thence,  again  at  R.  671  the  court  directed: 

"That  is  where  I  think  we  should  consider  it,  in- 
stead of  considering  it  with  this  Receiver  who  was 
subject  to  an  Order." 

Insofar  as  the  Receiver  is  concerned  it  is  an  admitted 
failure  on  his  part  to  acknowledge  anywhere  in  his 
acounting  that  a  refund  was  payable  upon  the  $400.00 
he  reported  in  his  accounting  as  having  been  expended 
by  him.   (R.  113) 

Another  asserted  untrue  statement  is :  that  the  Re- 
ceiver intended  to  delegate  his  receivership  duties  to 
Miss  Cosgrove  (the  maiden  name  of  his  wife),  R.  380 
was  correctly  cited,  it  is  as  follows: 

"Q.  At  the  time  you  were  requested  to  act  as  Re- 
ceiver in  this  matter  by  the  Court  you  had  then 
intended  to  delegate  most  of  the  work  to  Miss  Cos- 
grove,  is  that  correct? 
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''A.    I  had  intended  lu  delegate  the  housekeeping 
to  Miss  Cosgrove." 

There  is  no  uncertainty  of  the  intent  of  Hallberg  to 
turn  over  tlie  performance  of  the  important  receiver- 
ship duties  to  his  wife  when  R.  380  is  supplemented  by 
R.  433-4,  where  he  admitted  that  he  went  out  on  Decem- 
ber 1st,  or  during  the  first  three  days  after  the  Decision 
of  November  30th  to  appoint  a  receiver,  and  intro- 
duced Miss  Cosgrove  to  the  managers  in  the  following 
manner : 

"Q.    What  did  you  tell  the  managers? 

'^A.     I  told  them  she  was  going  to  act  for  me." 

See  also  R.  264-265,  the  Receiver's  direct  testimony 
explanation  of  rendition  of  services  by  Miss  Cosgrove. 

The  fiduciaries  Hallberg  and  Whyte,  as  a  Receiver 
and  an  attorney,  were  supposed  to  be  impartial  in  this 
transaction.  Their  failure  to  so  act  is  evidenced  by 
their  improper  charge  of  making  mitruthful  state- 
ments. 

B.  Receiver's  Preliminary  and  General  Statement. 

This  generalization  of  the  facts  (pp.  4-9),  is  sub- 
stantially correct  except  for  the  following  conclusions : 

1.  The  Receiver  and  Whyte  assume  that  the  Re- 
ceiver had  a  right  to  act  ))y  the  Decision  of  the 
Trial  Court  on  November  30,  1953.  The  Receiver 
did  not  have  this  right  until  he  filed  his  bond  and 
qualified  on  December  2,  1953.   On,  before,  and  after 
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that  date  appellant  was  pleauiiig  with  the  trial  court 
to  fix  the  amount  of  supeT'sedeas  bond  which  was 
denied  (R.  32,  216).  -Before  qualifying  they  took  over 
the  bank  account  of  the  appellant,  had  collected  monies 
from  the  managers  of  the  five  apartment  houses  and 
instructed  the  managers  to  pay  the  rents  to  them  (R. 
553-554).  The  Trial  Judge  aided  the  Receiver's  at- 
torney, according  to  their  records,  (R.  555),  in  obtain- 
ing a  Receiver's  bond;  thus,  it  is  imjjroper  for  the  Re- 
ceiver and  his  attorney  to  claim  fees  from  "December 
1st,  1953".  2.  Whyte's  conclusion  that  his  time  "was 
devoted  to  defending  the  Receiver  against  Richman's 
attack, ' '  appearing  page  6,  is  likewise  an  improper  con- 
clusion. The  Receiver  had  refused  to  state  what  com- 
pensation he  desired,  and  all  the  acts,  or  non-action, 
set  out  in  the  Opening  Brief,  had  to  be  examined  to 
determine  what  fee,  if  any,  he  was  entitled  to  receive. 
Further,  the  attorney  sought  $3,000,  plus  extraordinary 
fees  in  an  undesignated  amount.  Is  it  proper  for  the 
Receiver  to  now  say  that  appellant  forced  him  to  de- 
fend himself  when  appellant  objected  to  certain  items 
of  his  Account,  after  having  sought  to  find  out  from 
the  Receiver  what  fee  he  wanted,  thence  went  forward 
on  the  Court's  statement  that  all  the  facts  should  be 
developed — to  develop  all  the  facts  ?  3.  At  pages  7  and 
8  the  Receiver  and  his  attorney  assert  there  is  no  at- 
tempt to  surcharge  the  Receiver  and,  therefore,  appel- 
lant's errors  No.  3  and  8  should  be  disregarded,  citing 
and  quoting  R.  617-619  and  R.  685-686.  As  stated  (Op. 
Br.  p.  66)  appellant  sought  an  Order  conditionally  sur- 
charging the  Receiver's  account  with  the  petty  cash  in 
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the  amount  of  $785.00,  the  February  rents  in  the 
amount  of  $1290.59,  the  compensation  insurance  refund 
in  the  amount  of  $158.00,  tlie  court  having,  in  fact,  sur- 
charged the  Receiver  in  the  amount  of  $2027.25,  being 
a  premature  payment  by  the  Receiver  on  one  of  the 
apartment  houses;  the  condition  being  that  these 
amounts  be  a  charge  against  Tidwell's  right  to  a  portion 
of  the  funds  remaining  in  the  hands  of  the  Receiver, 
subject  to  their  propriety  being  determined  when  and 
if  it  became  necessary  for  Tidwell  and  Richman  to 
litigate  their  Settlement  Contract  of  February  19, 1954. 
(R.  139-144).  The  Receiver's  partial  quotation  (pp. 
7-8),  avoided  stating  the  following: 

"Mr.  Enright:   I  intend  to  and  seek  to  charge  the 

Receiver  personally  and  submit  that  the  charge 

should  be  against  the  fund. 

"The  Court:    Well  that  means  against  the  $30,000 

which  he  still  has  in  his  possession.    .    .    . 

"Mr.  Enright:    Could  I  have  read?    (The  record 

read). 

"Mr.  Enright:    Certainly,  Your  Honor,  I  stated 

that  there  is  no  need  for  this  Receiver  having  to 

bring  an  action  against  the  plaintiff  to  recover 

their  money,  that  the  plaintiff  has  received  the 

benefits  of  and  added  to  the  fund ;  rather,  charged 

to  the  plaintiff."  (R.  619) 

Further,  the  Receiver  failed  to  quote  the  portion  of  the 
record  (p.  685),  appearing  before  Mr.  Whyte's  state- 
ments in  the  record  on  that  page  which  he  has  partially 
quoted  in  his  Brief,  page  8.  At  that  point,  in  behalf 
of  appellant,  it  was  stated : 
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"Mr.  Eiiriglit:  I  would  merely  point  out  the  Court 
Order  was  that  the  Receiver  retain  monies  under 
his  control,  the  Order  of  February  26,  1954.  This 
is  an  item  of  $1290.59  that  he  did  not  retain.  I  am 
concluding  the  evidence  on  the  point  .  Whether  it 
is  relevant  or  not,  I  can  only  state  what  the  Court 
Order  was."  (Op.  Br.  pp.  49-54). 

C.  Receiver's  Topical  Statements  of  the  Case. 
a.    Receivers  Representations. 

At  pages  9  to  11  the  Receiver  argues  that  he  merely 
was  "chiming  in"  when  he  stated  in  reply  to  the  Court's 
statements  as  to  his  experience  and  availability :  ' '  That 
is  correct".  Appellant  refers  to  his  Opening  Brief  (pp. 
16-22),  which  was  and  is  an  effort  to  state  the  record 
by  quoting  the  recoi'd  only.  Appellant  replies  that  he, 
at  least,  assumed  the  Court  did  not  think  that  it  was 
appointing  the  wife  of  Mr.  Hallberg  to  supervise  five 
managers  in  the  operation  of  400  units  contained  in 
five  apartment  houses  which  the  parties  themselves  by 
Contract  agreed  had  a  value  of  $1,200,000.00.  (Settle- 
ment Agreement  R.  141).  In  fact,  apparently  during  the 
prolonged,  intermittent  hearings  the  Court  was  em- 
barrassed as  a  result  of  its  appointment,  although  it 
completely  exonerated  the  Receiver  in  its  ultimate  De- 
cisions. For  example,  the  Trial  Judge  volunteered  dur- 
ing the  hearings,  having  failed  to  act  upon  the  Petition 
to  Disqualify : 

"The  Court:  Yes,  he  came  in  at  my  request.  I 
called  him  and  asked  him  if  he  would  be  available 
to  serve  as  Receiver.  He  wanted  to  know  what  it 
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would  involve,  and  1  told  him  in  a  general  way 
what  it  would  be.  I  made  the  call  because,  although 
my  acquaintance  with  him  has  not  been  personally 
very  extensive,  I  have  known  him  casually  and 
wa^  a  neighbor  of  his,  and  I  have  known  of  prop- 
erties that  I  thought  he  was  managing  for  an  aged 
relative.  It  turns  out  from  the  deposition  that  it 
was  his  own  property.  I  had  known  from  just  cas- 
ual conversation  that  he  had  had  a  responsible  part 
in  the  management  of  considerable  income  prop- 
erty in  Chicago.  I  had  thought  for  a  term  of  years. 
And  it  turns  out  now  it  was  just  a  little  over  a  year, 
if  the  deposition  is  right."  (R.  257-258). 

Long  after  the  appointment  and  during  the  course  of 
the  hearing,  it  was  discovered  that  the  Receiver's  man- 
agement of  apartment  property  was  as  follows :  During 
the  depression  in  1930-31  he  was  employed  by  Gus  Eich 
who  was  a  bondholder  of  certain  bonds  issued  by  a 
bank  at  Chicago.  (R.  378).  Secondly,  as  now  ac- 
knowledged by  the  Receiver  in  His  Brief  (p.  16) : 

"About  December,  1949,  he  and  Mrs.  Hallberg  pur- 
chased a  16-unit  apartment  house  in  South  Pasa- 
dena which  they  held  for  approxunately  eleven 
months  and  in  which  they  installed  Mrs.  Hallberg 's 
mother  as  manager. ' ' 

As  stated  by  appellant's  counsel  on  November  30th, 
when  the  Trial  Court  called  comisel  in  to  deliver  to 
them  its  Decision,  holding  that  the  trust  was  voidable, 
he  relied  upon  the  Court's  integrity  in  selecting  and 
appointing  a  Receiver  of  exj^erience  and  integrity.  He 
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then  assumed  by  Mr.  Hallberg's  statement:  ''That  is 
correct",  that  Mr.  Hallberg  was  an  experienced  mana- 
ger of  Los  Angeles  area  income  property ;  that  he  did 
not  mean  that  a  place  of  business  in  Pasadena  would 
be  a  four-family  flat  rented  to  strangers.* 

As  stated  in  the  Opening  Brief,  if  the  representa- 
tions made  by  the  Receiver  to  his  former  neighbor,  the 
Trial  Judge,  on  the  week  before  the  Decision,  (none  of 
which  appellant  has  been  privileged  to  inquire  concern- 
ing, and  which  must  be  accepted  upon  the  volunteered 
statements  of  the  Trial  Judge),  then  at  least  the  Re- 
ceiver's hands  are  so  unclean  that  they  should  be 
considered  when  fixing  his  fees  and  do  not  justify  a 
fee  of  $2,000  per  month,  when  he  was  then  expending  a 
40-hour  work  week  as  a  permanent  employee  of  the 
County  of  Orange  at  a  salary  of  $355.00  per  month. 

b.    Petition  to  Disqualify. 

The  Receiver's  Topical  Statement  is  an  argument 
and  not  a  statement  of  facts.  Appellant  here  refers  to 
its  Opening  Brief  pp.  22-23.  The  Court  having  closed 
the  matter  by  failing  to  act  and  stating:  "It  is  closed" 
(R.  456),  there  is  no  justification  for  the  Receiver  to 
draw  the  conclusion  "it  would  have  been  wholly  un- 
necessary" to  call  the  Trial  Judge  as  a  witness.  A  liti- 
gant who,  according  to  the  Trial  Judge,  has  never 
taken  any  trust  funds  (R.  212),  and  who  is  the  half 


*In  deposition  proceedings  the  Receiver  testified  (R.  872)  that  his  residence 
and  business  address  was  1202  Seaview,  Corona  Del  Mar  (Orange  County).  The 
Receiver  had  resided  at  this  address  since  1952.  ( R.  371 ) .  His  business  address 
was  at  Corona  Del  Mar  long  before  the  November  30,  1953  representation  that  he 
had  a  place  of  business  in  Pasadena.  (R.  215). 
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owner  of  assets  of  $1,200,000,  should  be  peimitted  to 
inquire  into  the  circumstances  surrounding  the  Trial 
Judge  who  stated  he  would  consider  fixing  supersedeas 
bond  (R.  216,  217,  31),  but  instead  participated  in 
obtaining  a  Receiver's  bond  (R.  555)  to  make  effective 
the  appointment  of  one  who  represented  to  the  Judge 
he  had  acted  as  Receiver  for  years,  had  managed  ex- 
tensive properties  in  the  area  of  the  $1,200,000  assets, 
and  had  a  place  of  business,  when  each  statement  was 
at  least  an  equivocation,  if  not  a  false  statement. 

c.    Receiver's  Availability  and  Earnings. 

The  Receiver,  at  page  12,  now  acknowledges  his 
County  of  Orange,  40-hour  week,  8  hours  a  day,  Mon- 
day through  Friday  employment.  This,  he  and  his 
wife  never  disclosed  to  anyone  (R.  526)  before  the 
termination  of  his  active  duties,  or  until  deposition 
proceeding  after  he  filed  his  accounting.  Thence  the 
Receiver  relies  upon  the  volunteered  statement  of  the 
Court  (R.  258),  that  appellant  had  not  devoted  his 
entire  time  to  the  acting  as  agent  for  the  Trust  of  the 
same  properties,  he  being  one  of  the  Trustors,  there- 
fore, the  Receiver  could  take,  we  assmne,  full  time  em- 
ployment at  the  County  of  Orange.  The  record  will 
not  justify  such  a  volunteered  position.  The  Receiver 
stated  to  the  Court  and  it  stated  to  the  parties  that 
the  Court  had  interviewed  Mr.  Hallberg  the  week 
before  its  November  30th  decision  and  had  been  ad- 
vised that  the  Receiver  was  available  to  take  over  man- 
agement of  the  Trust  property.  The  Receiver  qualified 
on  December  2nd,  and  on  the  following  day  as  a  result 
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of  a  previous  application  way  emi)loyed  to  start  full 
time  work  for  the  Comity  of  Orange  on  Monday,  De- 
cember 7th.  He  should  be  compensated  proportionately 
upon  the  basis  of  his  earnings  at  the  County  of  Orange, 
being  $355.00  per  month  (R.  328),  or  his  immediately 
Ijreceding  employment  by  Narmco  Corp.,  a  fishing  pole 
manufacturer,  at  $350  per  month  (R.  364),  or  his  Mor- 
gan Construction  Company  drawing  account  of  $100 
a  week  from  May  to  December,  1951.  Perhaps  consid- 
eration should  be  given  to  the  Receiver's  assertions 
that  he  had  a  salary  of  $10,000  a  year  in  1947  while 
employed  by  Refrigeration  Corporation  until  "they 
got  into  financial  trouble  back  East"  (R.  875),  al- 
though he  now  states  in  his  Brief:  ''About  1949  Hall- 
berg  began  having  trouble  with  his  back — for  months 
he  was  in  bed  and  in  the  hospital  and  accordingly  his 
employment  record  from  then  until  the  time  of  the 
Receivership  was  spotty."  (p.  15).  But,  yet  we  are 
left  in  doubt  because  he  states  (p.  16),  that  he  spent 
eleven  months,  commencing  December,  1949,  doing: 
"hard  physical  work  on  the  premises,  including  paint- 
ing-, carpeting,  hanging  doors,  laying  floor  tile,  and 
repairing  the  roof"  of  the  16-miit  apartment  house  he 
and  Mrs.  Hallberg  owned  during  the  period.  Further 
examples  of  the  Receiver's  evasiveness  when  asked 
concerning  his  qualifications  l>y  experience  and  previ- 
ous earnings  are :  the  Receiver  had  explained  that  he 
made  an  investment  of  $18,000  (R.  365),  in  Morgan 
Construction  Company,  and  had  a  drawing  account 
during  the  period  May  or  June  to  December,  1951,  of 
$100  a  week ;  his  answer  when  asked  if  he  knew  a  CI.  T. 
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Gillian  was  ^'I  know  of  liim'',  he  exijlained  that  he  was 
a  helper  or  gave  aid  in  rendering-  services  as  an  effi- 
ciency expert.  His  assistance  was  organizing  a  group 
but: 

"at  that  time  I  was  not  capable  of  any  sustained 

work. 

' '  The  Court :    You  had  some  physical  difficulty  ? 

"The  Witness:  Yes,  I  have  been  bothered  for 
several  years  with  a  bad  back  that  incapacitated 
me ;  over  months  on  end  I  was  in  bed  and  the  times 
I  got  up  were  limited.  I  didn't  do  any  physical 
work  and  I  finally  had  an  operation."  (R.  366- 
367) 

Secondly,  the  effort  upon  deposition  of  the  Receiver 
and  his  attorney  (R.  881)  to  not  disclose  the  details 
concerning  the  Receiver's  County  of  Orange  employ- 
ment, when  he  should  have  been  himself  attending  to 
the  new  duty  of  operating  the  apartment  houses  con- 
taining 400  units.  The  trial  judge  criticized  appellant 
stating  the  Receiver  was  treated  like  an  ''embezzler" 
(R.  859).  With  such  an  admitted  actual  employment 
record,  appellant  asserts  no  consideration  should  be 
given  to  the  Receiver's  claims  that  he  made  large  sal- 
aries before  1951. 

d.    Receiver's  Services. 

The  Receiver  asserts  he  handled  "the  nn^riad  prob- 
lems which  arise  in  connection  with  the  operation  of 
five  large  apartment  houses"  and  enumerates  some  of 
the  problems.  Reference  is  made  to  Appellant's  Open- 
ing Brief  (pp.  29-32),  or  to  the  Receiver's  direct  testi- 
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mony  (R.  263-270),  where  lie  explains  how  he  delegated 
the  problems  involving  the  apartment  houses;  or  to 
his  qualified  admission  on  cross-examination  of  his 
intention  to  act  as  Receiver  through  Miss  Cosgrove, 
his  wife,  (R.  433-434)  to  determine  how  he  performed 
the  trust  of  a  receiver. 

The  Receiver,  at  page  17,  asserts  that  he  ''set  up 
a  new^  and  improved  bookkeeping  system"  (without  a 
journal  (R.274).)  At  another  i^oint  the  Receiver  and 
his  attorney  attempt  to  explain  w^hy  they  were  not  able 
to  comply  with  the  Court  Rule  requiring  a  Receiver 
to  make  a  report  within  60  days.  The  sufficiency  of 
this  "new"  and  whether  they  were  "improved"  books, 
is  substantially  answered  at  R.  46  where  respondent 
Whyte  by  Affidavit  states  why  the  accounting  had  not 
been  filed, — when  seeking  an  extension  of  time. 

"Affiant  has  been  informed  by  Mr.  Roy  Harrison, 
said  Receiver's  bookkeeper,  that  said  Harrison  has 
had  considerable  difficulty  in  assembling  the  ac- 
counting data  which  must  be  included  in  said  re- 
port, notwithstanding  the  fact  that  he  has  been 
w^orking  up  the  same  for  a  nmnber  of  days.  Said 
Harrison  has  further  informed  this  affiant  that 
he  will  be  unable  to  have  said  accounting  data  in 
final  form  prior  to  some  time  the  week  commenc- 
ing January  31,  1954." 

The  fact  is  that  the  report  was  not  prepared  or  filed, 
notw'ithstanding  the  Receiver's  asserted  bookkeeping 
experience  and  the  availability  of  the  services  of  a 
bookkeeper  and  attorney. 
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The  Receiver  admits  that  appellant  charges  him 
with  violation  of  the  Court  Order  terminating-  his 
active  duties  ''5:00  o'clock  p.  m.  Sunday,  February  28, 
1954",  having  previously  denied  that  the  three  items 
of  $785.00  petty  cash,  $1290.59  rents  which  the  Re- 
ceiver's accounting  reported  as  being  $2,000  (R.  90), 
and  prepayment  of  $2,027.25  to  the  benefit  of  Tidwell, 
and  thence  he  attempts  to  justify  his  ex  pai-te  inter- 
pretation of  the  Settlement  Agreement  on  these  items. 
He  first  states  that  petty  cash  in  the  possession  of  his 
managers  was  not  money  ' '  under  the  control  of  the  said 
Receiver",  rather,  it  was  an  asset  of  Richman  Trust: 
"and  became  the  property  of  Mrs.  Tidwell".  The 
Court  Order  was  that  he  terminate  his  active  duties 
at  5:00  p.m.  He  did  not  take  possession  of  these 
monies  under  his  control,  he  states,  "for  the  good  and 
suflficienet  reason  that  they  were  part  of  the  working 
properties  of  the  buildings".  He  fails  to  acknowledge 
that  he,  in  his  accounting,  charged  himself  (R.  104) 
with  $785.00,  being  received,  but  before  he  temiinated 
his  active  duties  he  issued  checks  all  in  February,  1954 
to  the  tive  different  apartment  house  managers  for  the 
following  sums:  $91.18,  $95.73,  $18.61,  $54.81,  $65.08 
(R.  115),  to  re-establish  the  petty  cash  fund  of  $785.00. 
These  monies  were  drawn  from  the  bank  account. 

Reference  is  here  made  to  the  Reply  to  Tidwell 's 
Brief  analyzing  the  Settlement  Contract,  the  Escrow 
Agreement  called  for  by  the  Contract,  the  Stipulation 
of  the  parties  executed  pursuant  to  the  Contract,  and 
the  Court  Order  based  upon  the  Stipulation.  Suffice  it 


29 

to  here  state  the  Receiver,  by  law,  is  required  to  he 
impai-tial.  The  Receiver  and  his  attorney  admit  that 
on  the  Sunday  afternoon,  after  their  golf  game,  they 
called  the  Trial  Judge  by  phone,  advising  him  that 
Mr.  Enright  and  Tidwell's  attorneys  had  disagreed 
concerning  certain  other  expenses  incurred  in  the  oper- 
ation of  the  receivership.  (R.  428).  An  impartial  Re- 
ceiver should  have  at  least  given  appellant  an  oppor- 
tunity to  submit  his  position  to  the  Court  upon  the 
replenishing  of  this  petty  cash  fund  and  upon  the  other 
iems  involved  in  this  appeal. 

Concerning  the  rents  collected  by  the  managers 
before  5 :00  p.m.  February  28th,  at  which  hour  he  was 
to  terminate  his  active  duties,  the  Receiver  asserts 
(p.  18)  he  could  not  maintain  his  control  over  these 
funds  or  take  possession  of  them  because  "the  period 
in  question  being  a  weekend  the  banks  were  closed." 
The  Receiver  justifies  his  failure  to  act  until  5 :00  p.m., 
stating  the  Trial  Court  decided,  (Citing  R.  182-183), 
that  these  rents  l)elonged  to  the  purchaser  Mrs.  Tid- 
well, — he  acted  before  this  decision  now  on  appeal. 
At  least  the  litigant  was  entitled  to  the  Receiver  con- 
tinuing his  active  duties  and  collecting  these  monies, 
since  he  states  he  came  to  Los  Angeles  from  Orange 
County  on  weekends,  and  this  was  a  weekend,  until  the 
Trial  Court  decided  the  question.  The  Receiver, 
thirdly,  justifies  his  payment  of  $2027.2,5,  because  it 
would  become  due  March  1st.  He  relies  upon  the  Trial 
Court's  defense  of  him  when  it,  in  its  Decision,  states 
it  was  reasonable  to  pay  in  advance.  He  admits  aj>pel- 
lant  correctly  states,  in  his  Opening  Brief  (R.  630-631), 
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that  the  Receiver  had  never  previoiislj^  prepaid  these 
instalhiients ;  in  fact,  they  were  days  delinquent.  Fur- 
ther light  is  thrown  upon  all  these  items  by  R.  632, 
which  enumerates  a  great  number  of  check  stubs  dated 
February  27th  and  28th,  by  the  Receiver,  when  he  was 
performing  his  duties  as  Receiver  on  weekends,  he 
could  have  taken  possession  of  the  funds  ''under  his 
control";  rather,  obviously  he  intended  to  and  did 
benefit  Tidwell.  The  Receiver 's  conclusion  that  not  one 
penny  of  the  three  items  ''was  lost  or  dissipated",  is 
true  insofar  as  Tidwell  and  the  Receiver  are  concerned, 
but  to  date  they  have  been  more  than  lost  (appellant's 
expenses  in  this  proceeding  considered),  insofar  as 
appellant  is  concerned. 

e.  Accounting  Services  and  Experiences. 

Appellant  relies  upon  its  Op.  Br.  pp.  32-34,  the  ad- 
missions in  the  Receiver's  Brief,  and  other  points 
throughout  this  Reply. 

f.  Refrigeration  Break-Down. 

The  Receiver,  at  page  21,  in  no  manner  attempts  to 
refute  his  own  testimony  and  diary  which  are  quoted 
at  page  34  Op.  Br.  Suffice  it  to  again  state  that  the 
litigants  were  led  to  believe  that  a  full-time  court  Re- 
ceiver had  been  appointed,  who  would  be  available 
each  day  to  attend  to  emergency  problems  such  as 
refrigeration  breakdowns  when  they  occurred.  Ad- 
mittedly he  was  not  available,  asserting  he  visited  the 
apartment  houses  two  days  after  the  break-down  and 
found  the  refrigeration  system  working.  Miss  Cosgrove 
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testified  she,  upon  disco verin^i;  the  problem,  i)hoiied 
Mr.  Hallherg  at  the  Orange  C^ounty  Assessor's  Office 
and  that  she  had  not  told  anyone  he  could  be  reached 
there.  (R.  526). 

g.    Air  Pollution — Criminal  Citation. 

The  Receiver  assei-ts  that  ''it  is  only  necessary  to 
state  the  facts  fully  and  accurately"  (p.  21),  in  his 
eifort  to  explain  why  these  Contracts,  executed  before 
his  qualifying  as  Receiver  on  December  2nd,  were  not 
performed  until  after  Fel^ruary  1st.  His  statement 
(pp.  21-24),  is  substantially  in  accordance  with  appel- 
lant's statement  (pp.  35-37),  except  in  two  particulars. 
The  Receiver  attempts  to  justify  his  nonaction  because 
"Harrison  having  failed  to  carry  out  the  instructions 
given  him  about  the  first  of  the  month",  asserting: 
(p.  23)  ''On  January  22,  1954,  Hallberg  found  the 
drawings  for  the  air  pollution  control  equipment  at  his 
office  at  the  Oliver  Cromwell''.  (R.  642).  A  reading  of 
R.  642  reveals : 

"The  next  time  he  (Harrison)  was  able  to  get  in 
touch  with  Mr.  Hallberg  was  when  he  came  to  the 
office  of  the  Receiver  at  the  Oliver  Cromwell  on 
January  22nd.  Mr.  Hallberg  went  through  his 
briefcase  and  found  the  Application  and  approved 
plans.  That  Mr.  Hallberg  then  dictated  the  letter 
for  Mr.  Harrison  to  send  to  the  Air  Pollution  Con- 
trol, Inc.,  which  Mr.  Hallberg  signed,  enclosing  the 
Plans  and  Specifications  and  the  Approval  of  the 
Application  to  Air  Pollution  Control,  Inc." 
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The  letter  itself  appears  11.  646.  Smog  control  was  and 
is  a  serious  metropolitan  Los  Angeles  problem.  Had 
the  Receiver  been  attending  to  the  operation  of  these 
apartment  houses  each  day,  instead  of  Friday  after- 
noons and  weekends  such  as  this  particular  January 
22nd,  the  smog  control  units  could  have  been  installed 
when  the  materials  were  available  (R.  710),  in  Decem- 
ber, provided,  of  course,  the  attorney  for  the  Receiver 
had  reviewed  the  Contracts  before  December  30th — 
being  twenty-eight  days  after  the  Receiver  qualified. 
Thence  appellant  would  not  now  be  resisting  allowance 
of  attorneys'  fees  for  services  rendered  to  one  of  the 
managers  when  she,  with  appellant,  were  charged  with 
a  crime,  because  of  the  Receiver's  neglect,  in  the  Los 
Angeles  Municipal  Court. 

h.    Receiver's  Fees. 

At  pages  24-28  the  Receiver  again  relies  upon  the 
Trial  Judge's  excusing  his  non-compliance  with  its 
local  Rule  18(C),  in  an  effort  to  reply  to  appellant's 
Statement  of  the  Case  (Op.  Br.  p.  37-43),  thence  he 
asserts  that:  ''A  licensed  real  estate  broker  and  real 
estate  appraiser",  (not  a  property  manager)  testified 
on  direct  examination  that  a  5%  of  gross  income  would 
be  a  reasonable  fee.  He  does  not  deny  that  at  R.  313-14 
this  same  witness  produced,  on  cross-examination,  the 
Los  Angeles  Realty  Board  Schedule  of  Management 
Fees,  which  provided  :  ' '  Over  $2,000.00  the  charge  shall 
be  3%",  which  3%  includes  all  the  expenses  of  the 
manager,  e.g.:  Harrison,  bookkeeper,  etc.;  thence  the 
Receiver    (pp.   26-27)    extensively    quotes    the    Trial 


I 


33 

Court's  justification  of  tlie  Keceiver's  fees  which, 
among  others,  was  that  the  Receiver  was  treated  as 
though  ''he  were  accused  of  a  crime".  (R.  858).  Ap- 
pellant stands  upon  his  Opening  Biief  statement  and 
argument.  Appellant  asserts  that  the  record  will  not 
justify  the  Trial  Court's  criticism  of  mistreatment  of 
the  Receiver,  but  that  it  will  demonstrate  a  gross  abuse 
of  discretion  in  allowing  the  fees  that  were  allowed. 
As  previously  noted  at  the  opening  of  this  Brief,  we 
have  spelled  out  for  the  Receiver  and  his  attorney 
how  they  can  trace  the  many  expenditures  made  by  the 
Receiver,  as  partially  enmiierated  at  page  42  of  the 
Opening  Brief;  and  further,  for  example  at  R.  606-7. 
The  Receiver  contends  at  page  27  that  he  should  receive 
$6,000.00,  or  $2,000.00  a  month,  because  Richman's  fee 
as  Agent  would  have  been  greater.  Appellant  was  one 
of  the  trustees  and  trustors.  The  facts  are  that  ap- 
pellant during  the  period  1946  until  the  receivership 
increased  the  trust  assets  from  $375,000  to  $1,200,000. 
(R.  724).  The  law  is  that  Receivers  should  be  moder- 
ately compensated ;  are  not  entitled  to  be  compensated 
upon  the  basis  private  industry  compensates.  We  again 
quote  from  a  Court  of  Appeals,  as  we  did  (Op.  Br.  62)  : 
"The  Supreme  Court  (U.  S.)  has  given  notice  on  more 
than  one  occasion  that  Receivers  and  attorneys  en- 
gaged in  the  administration  of  estates  in  the  courts  of 
the  United  States  and  in  litigation  affecting  property 
within  the  jurisdiction  of  those  courts,  should  be 
awarded  only  moderate  compensation,  and  that  many 
of  the  allowances  heretofore  awarded  have  been  too 
high."   The  Receiver's  reliance  upon  California  cases 
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(pp.  35-37)  do  not  disagree  with  the  Federal  Court 
statement  of  the  rule. 

The  Receiver's  plea  that  he  had  the  burdensome 
task  of  taking  x^ossession  of  unknown  properties  and 
familiarizing  himself  with  them,  installing  his  system 
of  management  and  setting  uj)  his  books,  and  then  only 
three  months  later  being  compelled  to  close  the  books, 
might  have  merit  had  the  Receiver,  in  fact,  performed 
these  services  instead  of  becoming  a  full-time  employee 
of  Orange  County.  There  is  no  evidence  in  the  record 
he  closed  his  books,  or  ever  rendered  a  report  from  his 
books;  rather,  he  filed  an  accounting  which  is  a  tabu- 
lation of  receipts  and  disbursements  and  it  is  incom- 
plete (to  the  extent  at  least  he  thought  that  he  failed 
to  collect  rents  of  $2,000.00,  which  were  in  fact 
$1290.59) ;  it  failed  to  reveal  surrender  of  the  petty 
cash  fund  and  the  workmen's  compensation  deposit 
refund  to  Tidwell,  and,  generally  is  a  mere  scheduling 
of  receipts  and  disbursements  from  a  checkbook. 

i.     Objections  to  Receiver's  Report. 

Respondent-Receiver  fails  to  answer  the  specific 
charges  (Op.  Br.  p.  43-44),  pertaining  to  the  Receiver's 
Report.  By  Footnote  7,  he  again  by  conclusion  asserts : 
"The  inaccuracies  and  unreliability  of  his  (appel- 
lant's) brief."  This  conflict  can  best  be  resolved  by 
a  reading  of  the  Receiver's  Report  connnencing  R.  75, 
and  there  observe  for  example  under  Item  5,  (R.  77) 
how  the  Receiver  alleged  his  attending  to  receivership 
matters  as  having  been  ''performed  by  him  or  his 
agents",  which,  upon  hearing,  disclose  that  substan- 
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tially  all  acts,  were  performed  by  Miss  Cosgrove.  (R. 
263-270).  The  specific  assertion  of  inaccuracies  and 
unreliability  refers  to  the  $158.00  refund  upon  the 
$400.00  workmen's  compensation  insurance  deposit. 
Neither  the  Report  or  Accounting  anywhere  makes  ref- 
erence to  this  asset  which  the  Receiver,  ex  parte,  deter- 
mined was  an  asset  of  the  purchaser  Tidwell.  Tidwell's 
counsel  asserted  (R.  670-671),  the  refund  was  turned 
over  to  Tidwell.  The  amount  was  uncertain  at  the  time 
of  the  filing  of  the  accounting  but,  the  least  the  Re- 
ceiver could  have  done  was  to  report  and  account  for 
it  as  being  an  undetermined  refund.  That  he  failed  to 
do  this  likewise  can  only  be  ascertained  by  an  examina- 
tion of  his  Report  and  his  Schedules  of  receipts  and 
disbursements. 

j.     Attorney's  Fees. 

The  Receiver  asserts  (pp.  29-33),  appellant  ^'does 
not  challenge  as  reasonable  the  fee  of  $1800.00' *.  A 
reading  of  Specification  7  (Op.  Br.  48),  Statement  of 
Facts,  (Op.  Br.  pp.  44-46),  and  Summary — one  sen- 
tence argument  (p.  66),  will  demonstrate  the  impro- 
priety of  the  contention.  Again,  attorney  Whyte  asserts 
he  was  '^ defending  the  Receiver"  (and  apparently 
himself),  after  appellant  objected  to  a  $3,000.00  attor- 
ney fee,  plus  extraordinary,  and  objected  to  the  ac- 
counting items  especially  those  heretofore  frequently 
discussed.  Appellant  developed  the  Receiver's  back- 
ground, experience,  qualifications,  and  availability 
after  the  court  had  suggested  the  Receiver  ask  for 
reasonable  fees,  contrary  to  the  local  Court  Rule,  and 
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after  the  Receiver  had  rei'iised  to  state  \Yhat  fee  he 
would  consider  reasonable.  As  pointed  out  in  the  Open- 
ing- Brief,  this  Receiver  and  his  attorney  were  fiduci- 
aries who  were  required  to  fully  disclose  and  carry  the 
burden  of  explaining  their  Account  and  justifying  the 
fees  they  sought.  As  to  whether  the  attorney  is  entitled 
to  be  compensated  for  expending  his  time  in  going  out 
with  the  Receiver  to  take  possession  of  the  apartment 
houses  and  taking  over  the  bank  account,  before  quali- 
fying, aiding  in  the  accounting,  and  many  other  alleged 
services  may  de  novo  and  originally  be  determined  by 
this  court.  In  Campbell  v.  Green,  112  F.  2d  143,  the 
rule  was  stated  concerning  the  power  of  the  Courts  of 
Appeal  concerning  attorney  fees: 

"The  court,  either  trial  or  appellate,  is  itself  an 
expert  on  the  question  and  may  consider  its  own 
knowledge  and  experience  concerning  reasonable 
and  proper  fees  and  may  form  a/n  independent 
judgment  either  ivith  or  witJwut  the  aid  of  testi- 
mony of  witnesses  as  to  value.  (Emphasis  added)  ; 
Citing  C.J.S.  Attorney  &  Client,  Sec.  191(d). 

Other  Federal  court  decisions  following  the  rule 
are :  Meroantile  Commerce  Bank  &  Trust  Co.  v.  South- 
east Arkansas  Levee  Dist.,  8  Cir.,  106  F.  2d  966 ;  Mer- 
chants' <h  Manufacturers'  Securities  Company  v.  John- 
son, 8  Cir.,  69  F.  2d.  940 ;  Blackhurst  v.  Johnson,  8  Cir., 
72  F.  2d.  644;  Federal  Oil  Marketing  Corporation  v. 
Cravens,  8  Cir.,  46  F.  2d  938 ;  Tiventieth  Century-Fox 
Film  Corp.  v.  Brookside  Theatre  Corp.,  8  Cir.,  194  F. 
2d.  846  (1952  Certiorari  denied  343  U.  S.  942). 
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Appellant  subinits  that  e\  uii  the  original  $1,000.00 
allowance  of  the  Trial  Judge  is  excessive,  the  nature 
and  manner  of  performance  of  services  rendered  by 
the  attorney  for  this  Receiver,  this  whole  record  con- 
sidered. 

Conclusion 

The  clear,  apparent  and  obvious  errors  of  the  Trial 
Court's  construction  of  the  Settlement  Agreement, 
after  it  had  stated,  at  an  adjourned  pretrial  hearing 
on  September  27,  1954,  that  if  it  changed  its  ruling  as 
to  the  admission  of  evidence,  it  would  appoint  a  Master 
to  receive  evidence,  forces  appellant  to  charge  gross 
abuses  of  judicial  discretion  by  the  Trial  Court  through- 
out this  proceeding.  Appellant,  whom  the  Trial  Court 
referred  to  as  ''a  very  well  educated  and  capable  law- 
yer" (R.  8),  and  his  counsel,  have  never  observed  such 
abuse  of  judicial  discretion.  Their  concept  of  judicial 
discretion  is  as  set  forth  in  Lwnynes  v.  Green,  282  U.  S. 
531,  541;  51  S.  Ct.  243;  75  L.  Ed.  520,  526: 

"The  term  'discretion'  denotes  the  absence  of 
a  hard  and  fast  rule.  The  Styria  v.  Morgan,  186 
U.  S.  1,  9,  46  L.  ed.  1027,  1033,  22  S.  Ct.  731. 
When  invoked  as  a  guide  to  judicial  action  it 
means  a  sound  discretion,  that  is  to  say,  a  discre- 
tion exercised  not  arbitrarily  or  wilfully,  but  with 
regard  to  what  is  right  and  equitable  under  the  cir- 
cumstances and  the  law,  and  directed  by  the  rea- 
son and  conscience  of  the  judge  to  a  just  result." 
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From  the  inception  ol  the  receivership  the  Trial 
Judge  arbitrarily  exercised  his  discretion.  He  refused 
to  fix  the  amount  of  supersedeas  bond,  rather,  he 
directed  the  proposed  attorney  of  the  Receiver  (who 
had  then  been  unable  to  post  his  bond),  to  advise  the 
bonding  company  to  write  the  Receiver's  bond  and 
the  premium  would  be  paid  out  of  the  estate.  Super- 
sedeas is  discretionary  but  the  discretion  must  not  be 
arbitrary.  Here,  the  extraordinary  remedy  of  re- 
ceivership was  imposed  upon  a  successful  member  of 
the  Bar,  who  had  also  successfully  engaged  in  many 
business  ventures ;  who  was  a  half  owner  of  the  Trust 
and  as  Agent  for  the  Trust  had,  during  his  agency, 
substantially  increased  the  Trust's  assets  and  who  had 
admittedly  not  appropriated  any  trust  funds  and  at 
most,  was  charged  with  obtaining  an  undue  advantage 
because  of  his  fees.  In  sequence,  the  Trial  Judge  ex- 
tended the  Receiver's  time  to  comply  with  the  local 
court  rules  for  filing  his  Report;  the  Trial  Judge  in- 
structed the  Receiver,  contrary  to  long  established 
local  rule,  to  ask  for  a  reasonable  fee.  After  the  Report 
was  filed  and  when  appellant  questioned  the  correct- 
ness of  the  representations,  the  Trial  Judge  stated  had 
been  made  to  him  before  the  Receiver  was  appointed, 
and  after  appellant  had  objected  to  the  Report  because 
of  the  various  benefits  the  Receiver  had  permitted 
Tidwell  to  obtain,  the  Trial  Judge  advised  appellant : 
"No  evidence  will  be  taken  concerning  the  ap})oint- 
ment  of  the  Receiver  in  this  action."  (R.  157). 
Throughout  the  proceedings  to  determine  reasonable 
fees,  the  Trial  Judge  constantly  came  to  the  aid  of  the 


39 

Keceiv-er  \vh(>ii  it  became  nc^essaiy  to  establish  the 
facts  pertainiii!^  to  the  Receiver's  experience,  qualifi- 
cations, previous  rate  of  compensation,  and  truthful- 
]iess  of  his  representations.  At  the  inception  of  the 
proceedings  (R.  256),  the  Trial  Judge  asked  appel- 
lant's counsel:  "What  do  you  think  is  reasonable, 
Mr.  Enrightr'  After  counsel  explained  the  events 
which  caused  him  difficulty  in  suggesting  a  fee,  the 
Trial  Judge  stated:  (R.  261)  ''We  had  better  take 
full  evidence  on  what  he  (Receiver)  did."  Appellant 
still  desired  to  avoid  such  extensive  hearings  and  short- 
ly thereafter  counsel  (R.  265-267),  proposed  a  fee 
thought  to  be  reasonable.  Long  thereafter,  when  the 
facts  were  being  developed,  the  Court  suggested  to 
counsel  that  a  career  should  not  be  made  out  of  the 
case,  and  the  Receiver  was  asked  what  fee  he  would 
consider  reasonable  (R.  416),  and  he  replied  he  would 
rely  upon  the  Court  to  fix  his  fee.  The  facts  pertain- 
ing to  the  representations  made  by  the  Receiver  to  the 
Trial  Judge  were  only  partially  developed  because  the 
Trial  Judge  failed  to  rule  on  the  Petition  to  Disqualify, 
since  he  was  a  witness  to  the  representations.  There 
is  no  conflict  in  the  evidence  as  to  the  Receiver 's  earn- 
ing capacity  at  the  time  he  qualified  by  posting  bond 
and  taking  the  oath  to  act  as  Receiver.  His  salary  as 
an  employee  of  the  County  of  Orange,  Assessor's  Office 
for  a  full  work  week  was  $355.00  per  month.  Imme- 
diately before  being  so  employed,  his  salary  as  an  em- 
ployee of  Narmco,  a  manufacturer  of  fishing  poles,  was 
$350.00  per  month.  Upon  this  state  of  the  record, 
appellant  contends  that  the  Trial  Judge  grossly  abused 
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his  discretion  when  he  awarded  the  Receiver  a  $6,000.00 
fee  for  less  than  three  inonths  services.  Yet  the  Trial 
Judge  states  in  explanation  of  such  order  (R.  858) : 

''Mr.  Hallberg  asked  for  less  than  he  got  out  of 
the  court.  I  increased,  not  the  prayer  of  his  peti- 
tion, but  the  tenor  of  his  testimony,  because  I  felt 
that  he  had  not  given  any  account  to  the  element 
of  having  to  account  so  fully  in  court,  as  well  as  by 
the  accounting  which  he  had  prepared  and  filed." 

The  Trial  Judge  then  discloses  what  appears  to  be 
his  personal  prejudices  when  he  states  (R.  859)  that 
the  Receiver  was  treated  like  an  embezzler;  and  (R. 
863)  that  this  Receiver  would  not  care  to  act  as  Re- 
ceiver again  because  of  the  ''criticism  and  acrimony 
which  attends  being  a  receiver". 

There  is  an  absence  of  what  would  be  "  ...  equi- 
table under  the  circumstances  and  the  law,  .  .  .  " 
within  the  Langnes  v.  Green  definition  of  discretion, 
in  the  November  19,  1954  Order  of  the  Trial  Judge 
fixing  fees  and  directing  distribution  of  the  funds  re- 
maining in  the  hands  of  the  Receiver.  This  is  likewise 
true  of  the  ex  parte  conditional  Order  made  by  the 
Trial  Judge  on  September  9,  1955,  which  we  now  un- 
derstand has  been  approved  by  this  Court.  If  it  is 
possible  to  reconcile  the  addition  of  the  September  9, 
1955  accounting  procedure  Order  with  the  remainder 
of  the  November  19,  1954  Order,  such  reconciliation 
can  only  be  had  if  we  assume  that  the  amounts  speci- 
fied throughout  the  November  19, 1954  Order  are  to  be 
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changed  to  the  aiuuuiits  tipecii'iud  in  the  September  ii, 
1955  Order. 

The  discretion  of  the  Trial  Judge  was  improper 
(concerning  the  construction  of  the  Settlement  Agree- 
ment and  division  of  the  funds  in  the  hands  of  the  Re- 
ceiver, for  the  following  reasons :  The  Court  improp- 
erly: 1)  awards  Tidwell  the  $785.00  petty  cash  fmids 
the  Receiver  had  under  his  control;  2)  awards  Tidwell 
the  rents  collected  by  the  Receiver's  managers  before 
5:00  p.m.  on  February  28,  1954  in  the  amount  of 
$1290.59:  3)  awards  Tidwell  a  compensation  refund 
in  the  amount  of  $158.00;  4)  awards  Tidwell  one-half 
the  utilities  in  the  amomit  of  $1877.50;  taxes  in  the 
amount  of  $4,952.77;  catalytic  smog  units  in  the 
amount  of  $2600.00,  or  a  net  to  Tidwell  of  $4715.13. 
The  Court  once  exercised  its  discretion  before  decision 
by  stating  evidence  could  not  be  received  concerning 
utilities  and  taxes,  because  Tidwell  was  bound  by  the 
written  agreement  and  escrow  carrying  it  out,  and  then 
stated  if  it  changed  its  mind  it  would  appoint  a  Master 
to  take  evidence.  To  construe  the  Settlement  Agree- 
ment, Stipulations,  and  Escrow  Instructions  of  the 
parties  in  such  a  manner  was  a  gross  error  of  law  and 
not  supportable  by  the  "the  reason  and  conscience  of 
the  judge",  as  those  words  are  used  in  Langnes  v. 
Green.  The  Court  further  had  no  jurisdiction  or  power 
to  construe  the  Contract  except  for  the  purpose  of 
conditionally  surcharging  the  Receiver,  because  this 
was  a  Contract  made  by  the  parties  litigant  after  judg- 
ment and  pending  motion  for  new  trial  or  a  new  and 
different  judgment,  which  Settlement  Contract  was  not 
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before  the  Court  except  to  the  extent  the  Receiver  him- 
self ex  parte  construed  and  acted  under  the  Contract 
when  leaving  the  insurance  refund,  petty  cash  funds 
and  the  rents  for  Tidwell's  agent  Udall  to  obtain. 

A^Dpellant  prays  that  the  Order  and  Judgment  of 
the  Trial  Court  dated  November  19,  1954,  as  condi- 
tionally modified  by  the  Order  of  September  9,  1955, 
be  reversed;  that  this  court  determine  that  the  Settle- 
ment Contract  of  the  parties  requires  the  conditional 
surcharging  of  the  Receiver,  in  accordance  with  the 
accounting  set  forth  on  pages  66,  67  and  68  of  Appel- 
lant's Opening  Brief;  and  that  this  Court  fix  the 
amount  of  fees  payable  to  the  Receiver  and  the  amount 
payable  to  the  attorney  for  the  Receiver,  l^oth  fees  to 
be  subject  to  the  costs  incurred  by  appellant  upon  this 
appeal. 

Dated:  October  4,  1955. 

Respectfully  submitted, 

BRADY,  NOSSAMAN  and  WALKER 

and 
JOSEPH  T.  ENRIGHT 
By:  JOSEPH  T.  ENRIGHT 
Attorneys  for  Ap2JeUant. 
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IN  THE 

Court  0f  Appeals 

Jar  tljf  Nintli  (Etrruit 


UNITED  MERCURY  MINES  COMPANY, 

Appellant, 

vs. 

li      BRADLEY  MINING  COMPANY, 

Appellee. 


BRIEF  OF  APPELLANT 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Idaho,  Southern  Division 


STATEMENT  OF  CASE 

United  Mercury  Mines  Company,  hereafter  called 
United,  brought  this  action  against  Bradley  Mining 
Company,  hereafter  called  Bradley,  alleging  that  by 
a  written  instrument  dated  December  31,  1941, 
United  conveyed  to  Bradley  the  Meadow  Creek  and 
Hennessy  groups  of  mining  claims  in  Valley  County, 
Idaho,  and  in  consideration  thereof  Bradley  agreed 
to  pay  United  a  royalty  of  five  per  cent  on  all  net 
smelter  returns,  net  revenue  and  net  mint  returns,  as 
defined  in  said  agreement,  for  all  minerals,  ores, 
metals  or  values  (hereafter  called  values)  taken  from 
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said  mining  claims  for  a  period  of  nine  hundred 
ninety-nine  years  and  thereafter  (R  3-6) ;  that  in 
1949  Bradley,  at  its  own  costs,  constructed  on  the 
claims  and  has  always  owned  the  Yellow  Pine  smelter 
in  which  it  has  smelted  concentrates  produced  from 
ores  taken  from  said  claims  and  has  sold  the  saleable 
products  therefrom  to  unknown  purchasers  for  un- 
known sums  of  money  (R  8) ;  that  Bradley  is  obligat- 
ed to  pay  royalty  on  the  saleable  products  from  the 
smelter  on  the  basis  of  net  revenue  as  defined  in  the 
agreement,  which  it  refuses  to  do  (R  9) ;  that  Brad- 
ley contends  it  is  only  obligated  to  pay  royalty  on  the 
concentrates  smelted  in  the  Yellow  Pine  smelter  on 
the  basis  of  net  smelter  returns  as  defined  in  the 
agreement  (R  9),  using  a  formula  especially  devised 
by  it  for  that  purpose  (R  9) ;  that  the  difference  be- 
tween the  royalties  based  on  the  net  revenue  and  those 
based  on  the  net  smelter  returns  exceeds  $10,000.00, 
which  is  owing  United  (RIO);  that  an  actual  contro- 
versy exists  between  the  parties  as  to  the  provisions 
of  the  agreement  applicable  to  the  computation  and 
payment  of  royalties  and  the  nature  and  extent  of  the 
obligation  of  Bradley  to  furnish  information  to  in- 
sure United  that  it  is  receiving  the  royalties  to  which 
it  is  entitled  (R  10) ;  and  praying  judgment  inter- 
preting the  provisions  of  the  agreement,  decreeing 
that  Bradley  pay  royalties  on  the  saleable  product 
from  the  smelter  on  the  basis  of  net  revenue,  requir- 
ing Bradley  to  furnish  the  information  requested  by 
United,  and  requiring  an  accounting  (R  11). 

Bradley  answered  by  admitting  the  agreement, 
the  construction  and  ownership  of  the  smelter,  the 
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smelting  therein  of  concentrates  from  ores  taken 
from  the  claims,  the  sale  of  the  saleable  products  from 
the  smelter  to  purchasers,  and  the  existence  of  the 
controversy ;  by  denying  its  obligation  to  pay  royalty 
on  the  basis  of  net  revenue  from  the  sale  of  products 
from  the  smelter,  that  any  money  is  due  United  on 
account  of  royalties,  and  that  it  has  refused  to  give 
the  requested  information;  and  alleging  that  the 
royalty  to  which  United  is  entitled  is  to  be  computed 
on  the  basis  of  net  smelter  returns  as  defined  in  the 
agreement  on  the  concentrates  from  ores  taken  from 
the  claims  before  they  are  smelted  and  as  a  second 
affirmative  defense  that  any  other  method  of  compu- 
tation would  be  unjust,  would  result  in  taking  prop- 
erty unlawfully,  would  unjustly  enrich  United  and 
would  be  contrary  to  the  terms  of  the  agreement  as 
interpreted  by  United  (R  41-50). 

After  the  issues  were  thus  joined.  United  moved 
to  strike  the  second  affirmative  defense  ( R  50 ) ;  Brad- 
ley moved  for  judgment  on  the  pleadings  (R  51 ) ;  and 
United  moved  to  strike  certain  portions  of  the  affi- 
davits supporting  the  motion  for  summary  judgment 
(R  71,  112). 

On  October  10,  1952,  the  court  denied  all  of  the 
motions  and  in  its  order  stated,  "I  will  not  set  a  defi- 
nite date  for  trial  of  the  case  at  this  time  in  the  hope 
that  the  parties  may  be  able  to  adjust  their  differ- 
ences. But  it  will  be  set  for  some  early  date  if  that 
contingency  becomes  necessary."  (R  140). 

On  February  1,  1955,  this  cause  came  on  for  pre- 
trial pursuant  to  notice.  (R  187) . 
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At  the  pre-trial  Bradley  stated  that  the  following 
issues  remained  to  be  determined : — ( 1 )  should  royal- 
ty be  computed  on  the  basis  of  net  smelter  returns 
(R  198) ;  (2)  if  so,  shall  the  royalty  be  computed  as 
Bradley  has  computed  them  in  the  past  upon  the 
value  of  the  concentrates,  relating  those  values  to 
what  might  reasonably  be  expected  from  sales  to  in- 
dependent smelters,  or  should  they  be  computed  on 
the  returns  from  smelted  products  less  normal  smel- 
ter charges,  and  what  are  net  smelting  charges  (R 
198) ;  (3)  has  Bradley  fairly  calculated  and  paid 
royalties  upon  the  basis  it  has  followed  in  the  past 
(R  199) ;  (4)  if  royalties  are  to  be  based  on  the  alter- 
nate plan,  what  is  the  fair  rate  of  depreciation  and 
the  fair  return  upon  the  investment  to  be  charged  and 
deducted  (R  199) ;  if  they  deny  it  (that  Bradley  has 
paid  on  the  basis  of  net  smelter  returns)  (R  206), 
then  we  are  put  to  our  proof  and  this  has  been  denied 
by  United  (R201). 

At  the  pre-trial  United  stated  the  additional  issues 
unresolved, —  (1)  do  Bradley's  books  correctly  show 
the  amount  of  net  smelter  returns  on  all  concentrates 
processed  at  the  smelter  used  in  its  computation  of 
royalty  (R  200-201) ;  (2)  has  Bradley  computed  net 
smelter  returns  on  the  same  basis  as  independent 
smelters  (R201). 

At  the  time  of  the  pre-trial  the  record  disclosed  no 
issue  of  law  then  pending.  The  record  discloses  no 
trial  on  any  issue  of  fact. 

At  the  pre-trial  conference,  the  court  entered  a 
judgment  dated  that  day  dismissing  the  complaint 
(R189). 
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On  February  21,  1955,  United  filed  Notice  of  Ap- 
peal (R  191)  and  on  the  same  day  filed  a  Cost  Bond 
(R191). 

JURISDICTION 

Jurisdiction  of  the  District  Court  is  based  upon 
diversity  of  citizenship.  United  being  a  citizen  of 
Idaho  and  Bradley  being  a  citizen  of  California  (R  3, 
41)  and  the  amount  in  controversy  which  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  $3,000.00 
(R  10).  Title  28,  Section  1332  United  States  Code. 

This  court  has  jurisdiction  to  review  the  case  on 
appeal  by  reason  of  Title  28,  Sections  1291  and  1294, 
United  States  Code  and  Rule  73  of  the  Federal  Rules 
of  Civil  Procedure. 

STATEMENT  OF  FACTS 

On  December  31,  1941,  United,  as  the  first  party, 
and  Bradley,  as  the  second  party,  entered  into  a  writ- 
ten agreement  a  true  copy  of  which  is  attached  to  the 
complaint  as  Exhibit  1  (R 141, 146),  whereby  United 
conveyed  to  Bradley  the  Meadow  Creek  and  Hennessy 
groups  of  mining  claims  in  Valley  County,  Idaho,  (R 
13)  and 

"For  and  in  consideration  of  the  premises  and 
the  conveyance  and  assignment  of  the  above  de- 
scribed properties,  Bradley,  for  itself,  its  succes- 
sors and  assigns,  does  herelby  covenant,  promise 
and  agree  to  pay  to  United,  its  successors  and 
assigns,  a  royalty  of  five  per  cent  (5%)  on  all  net 


United  Mercury  Mines  Company  vs. 

smelter  returns,  net  revenue,  and  net  mint  returns, 
as  defined  herein,  upon  and  for  all  minerals,  ores, 
metals  or  values,  of  any  and  every  kind  and  char- 
acter, mined,  extracted  or  taken  from  the  above 
described  mining  claims,  or  any  part  thereof,  or 
from  any  lands,  grounds  or  claims,  lodes  or  de- 
posits, within  the  exterior  boundaries  of  said 
groups  of  claims ;  the  payment  of  said  five  per  cent 
(5%  ) royalty  to  begin  with  the  first  returns  re- 
ceived on  concentrates  shipped  from  Cascade,  Ida- 
ho, after  Midnight,  December  31,  1941,  and  to 
continue  thereafter  for  nine  hundred  and  ninety- 
nine  (999)  years  and  as  long  thereafter  as  min- 
erals, ores  or  values  shall  be  extracted,  mined  or 
taken  from  the  above  described  property,  at  the 
times  and  in  the  manner  hereinafter  provided;" 
(R15). 

The  agreement  also  provides : 

"By  net  smelter  returns,  as  used  herein,  is  meant 
the  amount  received  from  the  smelter  from  any 
and  all  ores,  concentrates,  metals  or  values  shipped 
to  a  smelter,  it  being  understood  that  the  smelter 
will  deduct  its  normal  smelting  charges  and  charg- 
es for  railroad  freight  from  Cascade,  Idaho,  to  said 
smelter  shall  also  be  deducted. 

By  net  revenue,  as  used  herein,  is  meant  the 
amount  paid  by  any  purchaser  from  the  sale  of 
concentrates,  ores,  metals  or  values  shipped,  taken 
or  produced  from  said  properties,  less  marketing 
and  shipping  costs  from  Cascade,  Idaho. 
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By  net  mint  returns,  as  used  herein,  is  meant 
the  amount  paid  by  any  United  States  Mint,  branch 
or  agency  thereof,  less  all  shipping  and  marketing 
costs  from  Cascade,  Idaho. 

It  is  agreed  that  in  addition  to  the  deductions  of 
railroad  freight  from  Cascade,  Idaho,  to  the  smel- 
ter, market,  or  mint,  that  Bradley  shall  also  be 
allowed  to  deduct  from  the  net  smelter,  market,  or 
mint  returns  Two  Dollars  and  Fifty  Cents  ($2.50) 
per  ton  for  each  ton  of  concentrates,  ores,  metals, 
or  values  hauled  or  shipped  from  the  above-de- 
scribed property  to  Cascade,  Idaho,  the  said  sum 
to  be  deducted  from  the  net  smelter,  market  or 
mint  returns  before  net  royalty  herein  provided  for 
is  computed. 

It  is  also  agreed  that  in  the  event  that  concen- 
trates or  bullion  are  hauled  or  shipped  by  truck  to 
a  smelter,  market,  or  mint  beyond  Cascade,  Idaho, 
there  shall  be  deducted  from  the  net  smelter,  mark- 
et, or  mint  returns  the  amount  for  trucking  that  it 
would  have  cost  to  ship  the  same  by  railroad  from 
Cascade,  Idaho,  to  the  smelter,  market,  or  mint  to 
which  the  same  are  trucked. 

Should  a  smelter  or  other  reduction  works  be 
erected  between  the  mining  property  herein  con- 
veyed and  Cascade,  Idaho,  then  there  shall  be  de- 
ducted from  the  net  smelter  or  reduction  returns  a 
fair  charge  for  trucking  from  the  mine  to  such 
smelter  or  reduction  works. 

It  is  agreed  that  reference  in  this  instrument 
to  'Cascade,  Idaho,'  shall  be  deemed  to  include  Cas- 
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cade,  McCall,  or  any  nearby  place  from  which  ship- 
ment is  made  by  rail. 

The  above  covenants  on  the  part  of  Bradley  to 
pay  the  royalty  herein  agreed  to  be  paid  shall  be 
considered  and  held  to  be  covenants  running  with 
the  lands,  grounds,  minerals,  ores,  values,  and 
mining  claims  hereiby  conveyed  to  Bradley  and 
shall  be  binding  upon  Bradley,  its  successors  and 
assigns,  forever."  (R  17-18). 

This  agreement  also  provides  that : 

*'It  is  agreed  that  Bradley  shall  furnish  United 
all  necessary  information  that  United  may  require 
to  assure  it  that  it  is  receiving  the  royalty  to  which 
it  is  entitled  hereunder,  and  that  United  shall  have 
the  right  to  inspect,  examine  and  make  copies  of 
the  books  and  records  of  Bradley  and  supporting 
data  at  least  every  six  (6)  months  so  as  to  enable 
United  to  satisfy  itself  that  it  is  receiving  its  prop- 
er royalties."  (R  16) 

and  that 

"Except  that  in  the  event  Bradley,  its  succes- 
sors and  assigns,  fails  or  refuses  to  pay  any  royal- 
ties herein  reserved  when  the  same  shall  become 
due  that  the  said  United  shall  have  a  mortgage  lien 
in,  to,  and  upon  all  of  the  above  and  foregoing  de- 
scribed properties  to  secure  the  payment  of  said 
sums  and  Bradley  does  hereby  mortgage  the  above 
and  foregoing  described  properties,  and  any  inter- 
est it  may  hereafter  acquire  in  the  Midnight  Group 
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hereinafter  described,  and  the  whole  thereof,  to 
secure  the  payment  of  said  royalty."  (R  19). 

United  has  conveyed  to  Bradley  all  of  the  said 
mining  claims  (R  142,  146). 

From  December  1,  1941,  to  July  1949,  Bradley 
extracted  principally  gold,  silver,  antimony  and  tung- 
sten from  the  claims  (R  146)  and  shipped  the  concen- 
trates to  smelters  or  reduction  plants  in  which  it  had 
no  interest  and  paid  United  royalties  on  the  basis  of 
net  smelter  returns  (R  147). 

During  the  year  1949,  Bradley  built  the  Yellow 
Pine  smelter  on  the  claims  at  its  own  costs.  Bradley 
has  owned  the  smelter  at  all  times.  (R  142,  146) . 

The  Yellow  Pine  smelter  went  into  operation  in 
July  1949  (R  142,  146),  and  thereafter  45%— based 
on  values — of  the  concentrates  produced  from  the  ore 
mined  on  the  claims  was  shipped  to  outside  smelters 
(those  in  which  Bradley  had  no  interest  (R 147) )  and 
royalty  thereon  was  paid  on  the  basis  of  net  smelter 
returns  as  defined  in  the  agreement  (R  143,  147), 
and  the  remaining  55% — based  on  values — of  the 
concentrates  was  smelted  at  the  Yellow  Pine  smelter 
(R144,  148). 

Title  to  the  concentrates  shipped  to  the  outside 
smelters  passed  from  Bradley  to  them  upon  receipt 
of  the  smelter  returns  accompanied  by  the  settlement 
reports  exemplified  by  Exhibit  2  ( R 143, 148 ;  29-31 ) . 

Title  to  the  saleable  products  from  the  concentrates 
smelted  at  the  Yellow  Pine  smelter  remained  in  Brad- 
ley until  the  same  were  sold  and  paid  for  (R  144, 
148). 
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Bradley  has  sold  saleable  products  from  the  Yellow 
Pine  smelter  to  purchasers  thereof  and  has  received 
therefor  a  gross  of  $5,129,607.73  (R172)  from  which 
is  deductible  marketing  and  shipping  costs  from  Cas- 
cade, Idaho,  as  provided  in  the  agreement  (R  17). 

Bradley  has  not  paid  United  the  royalty  of  5% 
based  on  these  gross  receipts  from  the  sales  of  the 
said  saleable  products  from  the  Yellow  Pine  smelter, 
less  the  marketing  and  shipping  costs  from  Cascade, 
Idaho  (R  145,  149). 

Bradley  has  paid  United  on  account  of  the  royalties 
due  and  owing  from  the  operations  of  the  Yellow 
Pine  smelter  various  sums  of  money  determined  by 
computing  the  value  of  the  concentrates  on  the  ground 
at  the  mouth  of  the  roaster  and  relating  these  values 
to  what  might  reasonably  be  expected  from  a  sale  of 
the  same  to  independent  smelters  (R  198).  This 
method  of  computation  involves  no  sale  of  the  concen- 
trates or  the  smelted  products  therefrom  (R  144, 
148). 

SPECIFICATIONS  OF  ERROR 

I.  The  District  Court  erred  in  dismissing  the 
action. 

II.  The  District  Court  erred  by  not  interpreting 
the  contract  in  question  in  its  final  judgment, 
either  as  contended  by  the  Plaintiff  or  as  con- 
tended by  the  Defendant. 

III.  The  District  Court  erred  by  ruling,  deciding 
and  holding  that  the  Plaintiff  is  not  entitled  to 
have  an  accounting  from  the  Defendant  based 
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upon  the  net  revenue  provision  of  the  contract 
which  merely  disposes  of  the  accounting  fea- 
ture and  not  the  main  issue  of  the  interpreta- 
tion of  the  contract. 

IV.  The  District  Court  erred  in  concluding  that 
there  is  no  genuine  issue  as  to  any  material  fact 
in  this  action. 

V.  The  District  Court  erred  in  concluding  that 
there  is  no  controversial  question  of  fact  to  be 
submitted  for  trial  by  the  Court. 

VI.  The  District  Court  erred  in  concluding  that  the 
defendant  is  entitled  to  judgment  as  a  matter 
of  law. 

VII.  The  District  Court  erred  in  drawing  the  fore- 
going conclusions  and  in  entering  the  judgment 
herein  without  first  making  and  entering  find- 
ings of  fact  upon  which  said  conclusions  and 
said  judgment  is  based. 

X.  The  District  Court  erred  in  holding  and  in  en- 
tering its  Memorandum  Decision  of  October  10, 
1952. 

XL  The  District  Court  erred  in  holding  and  enter- 
ing the  Memorandum  Decision  of  April  9, 1954. 

XII.  The  evidence  is  wholly  insufficient  in  any  of  the 
foregoing  conclusions  to  support  the  judgment 
entered  herein. 


STATEMENT  OF  ISSUES 

Is  Bradley  obligated  to  pay  royalty  in  accordance 
with  the  express  provisions  of  the  agreement,  and. 
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if  so,  which  provision  of  the  agreement  is  applicable 
to  the  operation  of  the  Yellow  Pine  smelter? 

Has  Bradley  paid  royalties  in  compliance  with  the 
applicable  provision  of  the  agreement? 

Is  United  entitled  to  an  accounting? 


ARGUMENT 
I 

Assignments  of  Error  numbered  I,  II,  IV,  V  and 
VII  may  be  condensed  in  the  following  restatement 
and  may  be  so  discussed.  It  was  error  to  enter  a  judg- 
ment of  dismissal  without  interpreting  the  contract 
either  as  contended  by  United  or  as  contended  by 
Bradley  after  having  entered  findings  of  fact  on  the 
then  pending  genuine  issues  of  fact. 

After  the  pleadings  were  closed  and  after  all  issues 
of  law  had  been  disposed  of  the  cause  came  on  for  pre- 
trial under  Rule  16. 

The  judgment  of  dismissal  could  not  have  been 
entered  then  by  the  court  under  Rule  41  (b)  because 
(1)  the  defendant  made  no  motion  for  dismissal  on 
any  of  the  grounds  therein  contained,  (2)  the  de- 
fendant made  no  motion  after  the  plaintiff  had  com- 
pleted the  presentation  of  its  evidence,  as  no  oppor- 
tunity was  afforded  to  give  evidence  at  any  trial,  (3) 
the  court  never  tried  any  of  the  issues  of  fact  then 
pending,  (4)  no  findings  of  fact  were  made  and  en- 
tered as  provided  in  Rule  52(a). 

This  judgment  could  not  have  been  entered  then 
under  Rule  56  because  the  motion  for  summary 
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judgment  had  previously  been  denied  and  the  same 
had  not  been  renewed,  and  there  were  pending  genu- 
ine issues  of  fact  that  had  not  been  resolved. 

At  the  pre-trial  hearing  the  simplification  of  issues 
was  a  matter  of  discussion.  Bradley  then  stated  cer- 
tain issues  of  fact  that  remained  undetermined  and 
United  stated  certain  issues  of  fact  in  the  same  condi- 
tion. These  were  genuine  issues.  There  never  was  a 
trial  of  any  of  these  issues  of  fact,  the  same  were  not 
submitted  on  an  agreed  statement  of  facts  and  there 
was  no  confession  of  judgment  with  respect  to  any 
of  these  issues. 

When  issues  of  fact  remain  undetermined,  they 
must  be  determined 

88C.J.S.p.21,note53 

89C.J.S.p.418,note54 

46  C.J.  p.  1224,  note  60 

Clair  et  al  v.  Sears  Roebuck  &  Co.,  34  F.  Supp. 

559 
Van  Wormer  v.  Champion  Paper  &  Fiber  Co., 

28  F.  Supp.  813 
Refractolite  Corp.  v.  Prismo  Holding  Corp.,  25 

F.  Supp.  965 

by  proof 

Frank  Adam  Electric  Co.  v.  Westinghouse  Elec- 
tric Mfg.  Co.,  146  F  (2)  165 

Donnelly  Garment  Co.  v.  National  Labor  Rela- 
tion Board,  123  F  (2)  215,224 
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presented  by  sworn  testimony  or  by  agreement  of 
counsel 

89  C.J.S.  p.  373,  note  36. 

In  the  state  of  the  record  at  the  time  of  the  pre-trial 
it  was  the  duty  of  the  couii:  to  set  the  issues  for  trial 
and  thereafter  to  pass  upon  all  of  the  issues  raised  by 
the  pleadings  and  the  evidence,  and  failure  to  do  so 
is  error. 

89  C.J.S.  p.  418 

McCaffrey  v.  Elliott  ( CCA  Fla ) 
47  F  (2)  72. 

Any  decision  on  the  issues  of  fact  must  be  based  on 
evidence  admitted  in  the  case 

89  C.J.S.  p.  417,  note  46 

and  this  evidence  must  be  followed  by  findings  of  fact 
necessaiy  to  sustain  the  judgment 

Rule  52(a). 

The  result  is  that  there  were  genuine  issues  of  fact, 
there  was  no  trial,  there  were  no  findings  of  fact  and 
there  is  no  judgment  intei'preting  the  contract  either 
as  contended  by  United  or  as  contended  by  Bradley. 
It  is  axiomatic  that  contracts  must  be  construed  to 
give  effect  to  all  of  its  provisions  as  intended  by  the 
parties  if  it  is  possible  so  to  do. 
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Wright  V.  Village  of  Wilder,  63  Idaho  122, 

117  P  (2)  1002 
12  Am.  Jur.  p.  772 
17  C.J.S.  p.  707 

It  is  not  the  province  of  the  court  to  alter  a  contract 
by  construction  or  to  make  a  new  contract  for  the 
parties;  its  duty  is  confined  to  the  interpretation  of 
the  one  which  they  have  made  for  themselves,  and, 
in  the  absence  of  any  ground  for  denying  enforce- 
ment, to  enforcing  or  giving  effect  to  the  contract  as 
made,  that  is,  to  enforce  or  give  effect  to  the  contract 
as  made  without  regard  to  its  wisdom  or  folly,  to  the 
apparent  unreasonableness  of  the  terms,  or  to  the 
effect  that  the  rights  of  the  parties  are  not  carefully 
guarded,  as  the  court  cannot  supply  material  stipula- 
tions or  read  into  the  contract  words  which  it  does  not 
contain  so  as  to  change  the  meaning  of  the  words  con- 
tained in  the  contract.  The  court  will  not  make  a  con- 
tract for  the  parties  where  they  have  not  made  a 
contract  or  where  the  alleged  contract  is  not  enforce- 
able. 

Sorensen  v.  Larue,  43  Ida.  292, 

252  P.  494 
Weed  V.  Idaho  Copper  Co.,  51  Idaho  753, 

10  P  (2)  613 
17  C.J.S.  p.  702 
Nuquist  V.  Bauscher,  71  Idaho  89, 

227  P  (2)  83 
12  Am.  Jur.  749 
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The  intention  of  the  parties  is  to  be  deduced  from 
the  language  employed  by  them,  and  the  terms  of  the 
contract,  where  unambiguous,  are  conclusive,  and  the 
rule  making  the  terms  of  the  contract  conclusive 
where  unambiguous  is  controlling,  in  the  absence  of 
averment  and  proof  of  mistake,  the  question  being  not 
what  intention  may  have  existed  in  the  minds  of  the 
parties  but  what  intention  is  expressed  by  the  lan- 
guage used. 

Farm  Credit  Corp.  v.  Meierotto,  50  Idaho  538, 
298  P.  378 

Ehlinger  v.  Washburn  Wilson  Seed  Co.,  51  Ida- 
ho 17,  IP  (2)  188 
IP  (2)  188 

17  CJ.S.  p.  695 

The  contract  in  question  falls  entirely  within  the 
foregoing  provisions  and  can  be  interpreted  to  give 
effect  to  all  of  its  provisions  without  violating  any  of 
them. 

The  contract  provides  that  Bradley  shall  pay  "a 
royalty  of  five  per  cent  (5%)  on  all  net  smelter  re- 
turns, net  revenue,  and  net  mint  returns,  as  defined 
herein,  upon  and  for  all  minerals,  ores,  metals  or 
values,  of  any  and  every  kind  and  character,  mined, 
extracted  or  taken  from  the  said  mining  claims"  (R 
15),  and  further  provides  for  royalty  to  be  paid  **on 
or  before  the  20th  day  of  the  calendar  month  next 
succeeding  the  receipt  by  Bradley  of  said  net  returns 
as  defined  herein,  the  same  to  be  so  paid  each  and 
every  month  when  any  net  smelter,  mint,  or  other  re- 
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turns  are  received  by  Bradley,  copies  of  all  sales  re- 
turns to  be  furnished  United  by  Bradley"  (emphasis 
supplied).  It  will  be  admitted  that  net  mint  returns 
are  not  here  involved  so  that  our  discussion  may  be 
confined  to  net  smelter  returns  and  net  revenue. 

It  is  also  apparent  that  the  contract  presumes  a 
sale  of  minerals,  ores,  metals  or  values  because  it  is 
expressly  provided  that  the  royalties  are  to  be  paid 
upon  receipt  of  the  money  paid  Bradley  from  the 
sales.  It  is  also  conceded  that  Bradley  owns  all  of  the 
said  minerals,  ores,  metals  or  values  until  the  same 
are  sold  or  disposed  of.  It  is  impossible  for  Bradley 
as  owner  to  sell  to  itself  as  purchaser  any  of  the  said 
values  taken  from  the  claims.  Bradley  has  not  paid 
royalties  to  United  until  it  has  received  money  from 
the  sale  of  minerals,  ores,  metals  or  values.  The  lower 
court  recognized  in  its  memorandum  decision  of  Octo- 
ber 10,  1952,  that  Bradley  does  not  sell  any  concen- 
trates to  itself  and  stated:  "In  the  instances  we  are 
concerned  with  here  Bradley  does  not  sell  any  con- 
centrates to  the  smelters  nor  does  it  sell  any  concen- 
trates to  itself".  In  the  definition  of  net  smelter  re- 
turns as  used  herein  is  "meant  the  amount  received 
(emphasis  supplied)  from  the  smelter  from  any  and 
all  concentrates,  metals  or  values  shipped  to  smelter 

The  express  terms  of  this  definition  precludes 
Bradley  from  paying  royalties  on  the  concentrates 
at  the  Yellow  Pine  smelter  on  the  basis  which  it  con- 
tends is  correct  because  there  is  no  sale  and  no  money 
received  by  Bradley  from  those  concentrates  or  the 
saleable  products  they  contain  until  the  saleaible  prod- 
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ucts  are  sold.  It  would  then  appear  that  net  smelter 
returns  as  defined  in  the  contract  is  not  applicable  to 
the  present  situation  as  pointed  out  by  the  lower  court 
in  its  memorandum  decision  of  October  10,  1952. 

The  one  question  left  would  be  whether  or  not  net 
revenue  as  defined  in  the  contract  is  applicable  to  the 
operation  at  the  Yellow  Pine  smelter.  An  analysis  of 
the  definition  of  net  revenue  indicates  that  by  net 
revenue  is  meant  ''the  amount  paid  by  any  purchaser 
from  the  sale  of  concentrates,  ores,  metals  or  values 
shipped,  taken  or  produced  from  said  properties,*  *  *" 
(emphasis  supplied). 

It  will  be  conceded,  we  believe,  that  the  end  prod- 
uct from  the  smeltering  operation  at  the  Yellow  Pine 
smelter  produces  metals  and  values  and  that  these 
metals  and  values  are  sold  by  Bradley  to  purchasers. 
It  is  apparent  that  the  situation  is  covered  in  detail 
by  the  definition  of  net  revenues  as  contained  in  the 
contract. 

By  reason  of  the  foregoing,  the  lower  court  erred 
by  dismissing  the  action  without  interpreting  the 
contract  in  question  and  without  interpreting  the 
same  as  contended  by  United;  by  dismissing  the 
action  without  a  trial  when  genuine  issues  of  fact 
were  pending;  by  entering  a  judgment  of  dismissal 
without  findings  of  fact,  the  judgment  being  one  on 
the  merits. 

II 

Specification  No.  Ill  is  that  the  court  erred  by 
ruling,  deciding  and  holding  that  the  plaintiff  is  not 
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entitled  to  have  an  accounting  from  the  defendant 
based  upon  the  net  revenue  provision  of  the  contract 
which  merely  disposes  of  the  accounting  feature  and 
not  the  main  issue  of  the  interpretation  of  the  con- 
tract. 

By  the  prayer  of  its  complaint  United  asked  the 
court  to  "require  an  accounting  by  the  defendant  to 
the  plaintiff  and,  upon  such  accounting  being  had, 
that  plaintiff  have  judgment  against  the  defendant 
for  any  amount  found  due,  owing  and  unpaid  ***" 
(R  12).  In  its  judgment  the  lower  court  decided  that 
the  plaintiff  was  not  entitled  to  have  an  accounting 
from  the  defendant  based  upon  the  net  revenue  pro- 
vision of  said  contract  but  only,  if  at  all,  upon  the 
net  smelter  returns  provision  of  said  contract.  It  is 
impossible  to  determine  what  the  court  meant  by  the 
expression  "if  at  all."  The  fact  remains  that  the  court 
denied  United  the  right  to  an  accounting  on  either 
theory.  Regardless  of  which  theory  prevailed  United 
was  entitled  to  an  accounting  and  it  was  error  to  pre- 
clude United  from  having  such  an  accounting  in 
court  under  the  state  of  the  record. 

It  was  error  to  deny  United  an  accounting  in  this 
case. 

Ill 

Specification  No.  VI  is  that  the  district  court  erred 
in  concluding  that  the  defendant  is  entitled  to  judg- 
ment as  a  matter  of  law. 

It  was  error  to  so  hold  for  the  following  reasons : 
There  was  no  issue  of  law  pending  before  the  court  on 
the  date  of  its  judgment.  None  of  the  pending  genuine 
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issues  had  been  determined  and  as  long  as  the  contro- 
versy remained  unresolved  neither  the  facts  contend- 
ed by  United  nor  the  facts  contended  by  Bradley 
could  be  accepted  as  the  final  facts  from  which  the 
court  could  conclude  that  the  case  should  be  dis- 
missed as  a  matter  of  law.  The  law  cannot  act  upon 
a  state  of  facts  until  the  same  are  resolved  and 
estajblished. 

IV 

Specification  No.  X  is,  'The  district  court  erred  in 
holding  and  in  entering  its  memorandum  decision  of 
October  10,  1952"  (R  136).  The  only  matters  before 
the  court  at  that  time  were  the  motion  of  United  to 
strike  the  affirmative  defense  (R  50) ;  the  motion  of 
Bradley  for  judgment  on  the  pleadings  (R  51) ;  and 
the  motion  of  United  to  strike  certain  portions  of  the 
affidavits  supporting  the  motion  for  summary  judg- 
ment (R  71,  112).  The  court  acted  upon  these  mo- 
tions and  denied  all  of  the  same  (R  140) .  The  court*s 
decision  should  have  ended  with  the  denial  of  these 
motions  and  should  have  gone  no  further  as  nothing 
else  was  then  pending  before  the  court.  Further  pro- 
ceedings were  necessary  in  order  that  the  court  could 
detenu ine  if  the  net  revenue  provision  or  the  net 
smelter  returns  provision  should  form  the  basis  of 
computing  royalties  and  these  further  proceedings 
should  have  been  as  contended  above  with  respect  to 
trial,  proof  and  findings. 

Notwithstanding,  the  court  by  this  memorandum 
decision  has  attempted  to  set  aside  the  agreement  in 
toto  and  substitute  therefor  a  new  agreement  that 
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Bradley  is  entitled  to  pay  royalties  on  a  quantum 
meruit  basis  without  the  necessity  of  an  accounting. 
The  lower  court  expressly  stated  in  this  decision 
that:  "It  would  seem  that  if  the  court  must  determine 
the  matter  it  would  have  to  be  on  the  principle  anal- 
ogous to  quantum  meruit  for  the  court  obviously  can- 
not make  a  contract  for  the  parties."  (R  139).  By 
making  this  statement  the  court  attempted  to  set 
aside  the  agreement  between  the  parties  and  substi- 
tute therefor  a  new  agreement  while  stating  that  it 
had  no  authority  to  so  do. 

It  was  error  for  the  court  to  do  more  in  its  decision 
of  October  10,  1952,  than  to  act  upon  the  motions 
then  pending  before  it. 

V 

Specification  of  Error  No.  XI  is  that  the  district 
court  erred  in  holding  and  entering  the  memorandum 
decision  of  April  9,  1954  (R  164). 

When  this  memorandum  decision  was  issued  there 
was  nothing  before  the  court  except  objections  to  cer- 
tain interrogatories  directed  to  Bradley  Company 
and  a  motion  on  its  part  for  a  protective  order  limit- 
ing the  scope  of  an  inspection  of  records  desired  by 
the  plaintiff  (R  164).  In  passing  upon  the  objections 
and  the  motion  the  court  said:  "I  think,  therefore, 
that  the  information  sought  by  United  may  have  been 
material,  and  the  objections  to  the  interrogatories 
and  the  request  for  inspection  are  accordingly  dis- 
allowed." (R  166).  This  decision  completely  disposed 
of  the  matters  then  before  the  court  and  the  court 
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erred  respecting  the  other  matters  contained  in  said 
decision. 

VI 

Specification  No.  XII  is  that  the  evidence  is  wholly 
insufficient  to  support  the  conclusions  or  the  judg- 
ment entered  herein.  As  to  this  specification,  the 
court  by  its  judgment  of  dismissal  assumed  that  the 
facts,  established  by  proof,  did  not  warrant  the  plain- 
tiff in  having  an  interpretation  of  the  contract;  did 
not  entitle  the  plaintiff  to  a  decree  that  the  proper  and 
legal  method  of  determining  the  amount  of  royalty 
was  by  the  use  of  net  revenue  as  defined  in  the  con- 
tract ;  that  the  plaintiff  was  entitled  to  an  accounting 
on  any  theory.  As  a  matter  of  fact  there  was  no 
evidence  of  any  kind  and  consequently  the  conclu- 
sions and  judgment  of  the  court  are  not  sustained 
by  any  evidence  whatever. 

CONCLUSION 

The  trial  court  erred  in  dismissing  the  action  while 
genuine  issues  of  fact  remained  unresolved. 

The  trial  court  erred  in  denying  United  an 
accounting  under  the  net  revenue  provisions  of  the 
contract  and  further  erred  in  denying  United  an 
accounting  under  any  provision  of  the  contract. 

The  trial  court  erred  in  failing  to  interpret  the 
contract  and  has  attempted  to  impose  a  new  and  dif- 
ferent agreement  upon  the  parties,  notwithstanding 
that  the  net  revenue  provision  of  the  contract  com- 
pletely covers  the  controversy  between  the  parties 
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without  doing  violence  to  any  other  provision  of  the 
contract. 

Respectfully  submitted, 

Paul  S.  Boyd, 
Boise,  Idaho, 

E.  H.  Casterlin, 
Pocatello,  Idaho, 

Dale  Clemons, 
Boise,  Idaho, 

William  Langer, 
Bismarck,  N.  Dakota, 
and  Washington,  D.  C, 
Attorneys  for  Appellant. 
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